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PREFACE. 


Ik  the  preparation  of  this  work,  the  author  nas  pursued 
the  same  (general  plan  adopted  and  sought  to  be  carried 
oat  in  preparing  his  preceding  work  on  the  '*  Law  of  Cot- 
porations  " ;  namely,  to  offer  the  profession  the  law  as  it 
exists  to-day,  divested  of  all  obsolete  doctrines,  in  a  form 
readily  accessible  and  free  from  fruitless  disquisition. 
The  work  is  not  a  digest,  nor  is  it  a  treatise,  strictly 
speaking;  but  a  plain,  concise,  and  what  the  author  be- 
lieves to  be  an  accurate  embodiment  of  the  law  relating 
to  the  title  of  which  it  treats,  as  ascertained  in  the  light 
of  the  best  American  and  English  authorities.  Should 
the  profession  accord  the  work  the  same  flattering  recep- 
tion extended  to  the  author's  previous  efforts  in  the  same 
direction,  he  will  feel  that  his  continued  labors  in  aid  of 
the  overworked  lawyer  have  not  been  In  vain. 

GHABLES  T.  BOONE. 
8av  Fbavoisoo,  Cal.,  July  ft,  188S. 
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Heir-looms. 
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Manure,  sea-weed,  etc. 

§  1.  Dafinitlon.— Beal  property  is  sometliing  which 
xnaybe  held  by  tenure,  or 'will  pass  to  the  heir  of  tho 
possessor  at  his  death,  instead  of  his  executor  ;i  and  it 
includes  lands,  tenements,  and  hereditaments.^  The 
^oid  "  land  "  includes  not  only  the  surface  of  the  earth, 
but  everjrthing  under  it  or  over  it;'*  the  maxim  of  the 
Uw  being  <^U8  est  tolum,  ^U9  est  usque  ad  ccBlum*  Ten- 
onent  is  a  word  of  greater  extent  than  land,  and  signifies 
every  thing  of  a  permanent  nature  that  may  be  holden 
by  a  tenure,^  whether  it  be  of  a  substantial  and  sensible 
kmd,  as  lands  or  honses,^^  or  of  an  unsubstantial,  ideal 
kind,  as  offices,  rents,  commons,  and  the  like.*^  Heredit- 
tunent  is  a  term  of  still  greater  extent,  and  comprehends 
not  only  lands  and  tenements,  but  whatever  may  be  in- 
BOOVa  BXAL  Pbop^9. 
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herited.8  In  American  statute  law,  the  phrase  "lands, 
tenements,  and  hereditaments  "  is  usoallj  employed  to 
denote  '^real  estate."  ^  But  in  some  of  the  States,  the 
terms  "land"  and  '*real  estate"  are  said  to  include 
"lands,  tenements,  and  hereditaments,  and  all  rights 
thereto  and  interests  therein;  i<)  and  some  extend  the 
term  "  real  estate"  so  as  to  include  chattels  real.u 

1  1  Atk.  Cony. ;  2  Boqt.  Diet.  413.  Compare  Meason's  Esc  4  Watts, 
M6:  Buckeridge  v.  Ingram,  2  Yes.  Jr.  651;  Wind  v.  lekyl,  1 F.  Wma.  bTH. 

2  Co.  Lltt.  4  a;  2  Blackst.  Com.  16;  Van  Senaselaer  v.  Poucher,4 
Deulo,  35. 

3  2  Blackst.  Com.  17, 18;  Green  v.  Armstroi^,  1  Denlo,  654;  Mott  t. 
Palmer,  1  N.  Y.  669. 

4  2  Ulackst.  Com.  18;  Broom,  Max.  289, 293;  Anbom  etc.  Boad  Ca 

V.Douglass,  9  N.T.  444. 

5  Co.  Litt.  6  a:  2  Blackst.  Com.  17;  Backet  v.  Wheaton,  17  Pick. 
103.    Compare  Wrlgbt  v.  Denn,  16  Wheat.  204. 

6  Co.  Lltt.  6  a;  Sacket  v.  Wheaton,  17  Pick.  lOS. 

7  Co.  Lltt.  6  a;  2  Blackst  Com.  17.  Tbe  word  "  tenement "  Is  tn- 
anently  used  in  a  restricted  sensO)  as  signifying  a  house  or  boildiug: 
Backet  V.  Wheaton,  17  Pick.  103. 

8  1  Prest.  Est.  12, 13;  1  Inst.  6;  2  Blackst.  Com.  17;  Canfleld  v.  Ford, 
28  Barb.  336. 

9  See  1 N.  Y.  Bev.  Stats.  750,  $  10;  Code  Civ.  Proc.  S  2614,  subd.  13; 
Wright  V.  Douglass,  2  N.  Y.  376;  Jenkins  v.  Jahey,  78  N.  T.  862. 

By  the  Civil  Code  of  Califomia-> 

}657.   Property  is  cither- 
.  Real  or  immovable;  or, 
2.  Personal  or  movable. 

S  658.   Real  or  immovable  property  consists  of- 

1.  Land; 

2.  Tbat  which  Is  affixed  to  land; 

8.  'iliat  which  is  incidental  or  dppurtenant  to  land; 
4.  Tliat  which  is  Immovable  by  law. 

S  659.  Land  is  the  solid  material  of  the  earth,  whatever  may  be  tiM 
tnp^redients  of  which  it  is  composed;  whether  soil,  rock,  or  other 
substance. 

S  660.  A  thing  is  deemed  to  be  affixed  to  land  when  it  Is  attached  to 
It  by  roots,  as  in  the  case  of  trees,  vines,  or  siirubs;  or  imbedded  in  it. 
as  iu  tlie  case  of  walls;  or  permanently  resting  upon  it,  as  in  the  case  of 
buildiugs;  orpermanently  attached  to  what  Is  thus  permanent,  as  by 
means  of  cement,  plaster,  naiis,  bolts,  or  screws. 

S  661.  Sluice-boxes,  flumes,  hose,  pipes,  railway  tracks,  cars,  black- 
smith shops,  mills,  and  all  other  macblnery  or  tools  used  in  working 
or  developing  a  mine,  are  to  be  deemed  affixed  to  the  mine. 

S  662.  A  tiling  is  deemed  to  be  incidental  or  appurtenant  to  land 
wneu  it  is  by  right  used  with  the  land  for  its  benefit;  as  in  the  case  of 
a  way,  or  water-course,  or  of  a  passage  for  light,  air,  or  heat  from  09 
or  across  the  land  of  another. 

S  663.  Every  kind  of  property  that  Is  not  real  Is  peraonaL 

10  Mass.  Oen.  Stat.  0.8,  S  7. 

U    MLssonri  Bev.  SUt.  c.  82,  S  49. 

•  .' J 
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§  2.  Corporeal  or  incorporeal.— A  familiar  di- 
vision of  real  property  is  into  corporeal  or  incorporeal.  ^ 
The  former  consists  wholly  of  substantial  and  permanent 
objects,  all  which  may  be  comprehended  under  the 
general  denomination  of  land;^  the  latter  consists  of 
rights  and  profits  arising  from  orannexed  to  land;  such 
as  rents,  estovers,  common,^  easements,^  or  any  other 
profits  whaitever,  granted  out  of  land,  which  savor  of  the 
xealty.5 

1  2  Blackst.  Com.  17. 

2  Co.  Lltt.  4.  et  sea.  ,*  2  Blackst.  Com.  17, 18;  and  see  Sndbnry  v, 
Jooes,  8  Cosb.  189;  Caldwell  v,  Fulton,  31  Pa.  St.  475. 

9  2  Blackst.  Com.  21,  et  tea.}  and  see  Chesapeake  etc.  Canal  Co.  v, 
Baltimore  etc.  B.  B.  Co.  4  GIU  &  J.  1:  Dnnlap  v.  Gibbs,  4  Yerg.  94; 
Van  Bensselaer  v.  Dennlson,  35  N.  T.  393,  400. 

4  Cross  V.  I/ewis,  2  B.  A  C.  686;  Hewlins  v.  Sblpman,  5  B.  &  C.  221; 
Bay  V.  Sweeney.  14  Bush,  1. 

5  Coombs  V  Jordon,  3  Bland  Ch.  284:  22  Am.  Dec.  236;  Mitchell  v. 
'Warner,  ft  Conn.  618;  Allen  v.  McKean,  1  Sum.  301.  Corporeal  heredit- 
aments are  said  to  "lie  in  livery  ";  incorporeal  "in  grant":  Wms. 
Beal  Prop.  196. 

§  3.  Heir-looms.—In  Englan'd  there  is  a  class  of 
chattels  which  by  custom  descend  to  the  heir  with  the 
real  estate,  and  are  called  "heir-looms."  ^  They  are  gen- 
erally such  things  as  cannot  be  taken  away  without 
injury  to  the  inheritance ;  2  as,  for  instance,  deer  in  a  park, 
fishes  in  a  pond,  rabbits  in  a  warren,  or  doves  in  a  dove- 
house.*  So  the  ancient  jewels  of  the  crown  are  held  to  be 
heir-looms.^  So  of  charters,  court-rolls,  deeds,  and  other 
evidences  of  the  land,  together  with  the  chests  and  boxes 
containing  them.^  So  of  family  pictures.^  So  it  seems 
that  journals  of  the  House  of  Lords,  delivered  to  a  peer, 
descend  with  the  title,  as  heir-looms."^  And  an  ancient 
horn  which  had  immemorially  gone  with  the  estate,  and 
which  had  been  delivered  to  the  plaintiff's  ancestors  to 
hold  their  land  by,  was  held  to  be  an  heir-loom.s 

1  See  2  Blackst.  Com.  17, 427;  Co.  Lltt.  18  6;  Byng  v.  Byng,  10  H.  L. 
Cas.  183;  Spoouer  v,  Brewster,  3  Biug.  136. 

2  2  Blackst.  Com.  427;  Co.  Lltt.  388. 

3  Co.  Lltt.  8;  2  Blackst.  Com.  427, 428;  Ford  ».  Tynte,  2  Johns.  &  H. 
150.   Compare  Morgan  v.  Abergavenny,  8  Com.  B.  7i)8. 
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4  Co.Litt.18. 

A  2Blackst.  Goin.428. 

6  Liford'sCase,  llCoke»50. 

7  Upton  9.  Lord  Ferrars,  5  Ves.  806. 

8  See  Pusey  v.  Pusev,  1  yem.273;  Conduit  b.  Soane,  1  CoUes,  285. 
The  court  has  no  Jurisdiction  to  order  a  sale  of  heir-looms  which  are 
settled  in  strict  settlement,  simply  on  the^round  that  a  sale  would  be 
for  the  benefit  of  allparties  interested:  irEyncourtv.  Oregory,Law 
B.  3  Ch.  Div.  635;  18  iSog.  B.  787. 


§  4.  "Water.— Water  is  a  moyable,  wandering  tbing, 
and  is  said  not  to  be  susceptible  of  absolute  ownership.i 
It  admits  only  of  a  transient,  usufructuary  property,  and 
is  not  capable  of  being  sued  for  by  tbe  name  of  water,  bat 
tbe  suit  must  be  brought  for  the  land  that  lies  at  the 
bottom  covered  with  water.^  It  has  however  been  held, 
that  the  right  which  a  party  has  to  the  use  of  water  flow- 
ing over  his  own  land  is  undoubtedly  identified  with  the 
realty,  and  is  a  real  or  corporeal  hereditament,  and  not  an 
easement.^  It  is  an  incident  of  his  land  to  the  extent  that 
he  has  the  right  to  have  it  continue  to  flow  in  its  natural 
course,  subject  to  such  changes  only  as  may  be  occasioned 
by  such  use  of  it  as  the  law  allows  the  various  proprietors 
to  make  as  it  passes  along.^  Waters  i>ercolating  in  the 
soil  belong  to  the  owner  of  the  freehold,  and  he  may  use 
them  as  he  chooses,  free  from  any  usufructuary  rights  in 
others.fi  And  in  the  Pacific  States  and  Territories  a  right 
to  running  waters  on  the  public  lands  of  the  United  States, 
for  purposes  of  irrigation,  may  be  acquired  by  prior  ap- 
propriation, as  against  parties  not  having  the  title  of  the 
Grovernment.6  When  the  water  of  a  flowing  stream,  run- 
ning in  its  natural  channel,  is  congealed,  the  ice  attached 
to  the  soil  constitutes  a  part  of  the  land,  and  belongs  to 
the  owner  of  the  bed  of  the  steam,  and  he  has  the  right  to 
prevent  its  removal.  ^  It  has  however  been  held,  that  a 
sale  of  ice  ready  formed  in  a  pond  is  a  sale  of  personalty.^ 


1  Co.  Litt.  4  a;  2  Blackst.  Com.  395;  Brown  v.  Best,  1  Wlls.  174. 

2  2  Blackst.  Com.  18:  Mitche 
rmstrong,  1  Denio,  554. 

3  Cary  o.  Daniels,  5  Met.  236. 


2   2  Blackst.  Com.  18:  Mitchell  v.  Warner,  5  Conn.  497, 518;  Green  v. 
Armstrong,  1  Denio,  554. 
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4  VanslcUe  ».  Itaines,  7  Nev.  249.  And  see  Mayor  etc.  v.  Appold, 
42  Md.  442;  Corning  v.  Troy  Nail  Factory,  40  N.  T.  191;  Dumontr. 
Kello^.29  Mich.  420;  18  Am.  R  102;  Shamleffer  r.  Council  Grove,  18 
Kan.  24;  Gardner  v.  Newburgh,  2  Johns.  Ch.  161;  7  Am.  Dec.  526; 
McCalmont  V.  Whitaker,  3  Rawle,  84;  23  Am.  Dec.  102;  Mason  v.  Hill, 
S  Bam.  &  AdoL  312;  Swindon  Water  Works  v.  Wilts  Nav.  Co.  7  H.  L. 
Cas.  697 ;  14  Eng.  B.  86. 

5  Wilson  V.  New  Bedford,  108  Mass.  261;  11  Am.  R.  352;  Hanson  v. 
McCne,  42  Cal.  303;  10  Am.  R.  299. 

6  Basey  r.  Gallagher,  20  Wall.  670;  Atchison  v.  Peterson,  20  Wall, 
WI;  Jennison  v.  Kirk^98  U.  8. 453. 

7  State  V.  Pottemeyer,  33  Ind.  402:  5  Am.  R.  224.  And  compare 
Woolen  Manuf.  Co.  r.  Smith,  84  Conn.  462;  Paine  v.  Woods,  108  Mass. 
160;  Myerv.  Whitaker,  32  Am.  R.  165,  note. 

8  Higgins  V.  Kusterer.  41  Mich.  318 ;  32  Am.  R.  160. 

§  5.  Crops  and  trees.— Growing  crops  planted  by 
the  owner  of  the  soil  constitute  a  part  of  the  realty,  and  a 
sale  of  the  land  simply  carries  the  property  of  the  crop 
to  the  purchaser;  ^  and  this  is  so,  notwithstanding  a  parol 
reservation  thereof,  by  the  grantor.3  And  one  who  re- 
covers land  in  an  action  of  ejectment  is  entitled  to  the 
crops  planted  after  the  commencement  of  that  action.^ 
But  crops  planted  by  a  tenant,  and  growing  upon  a  farm, 
are,  as  between  the  landlord  and  tenant,  personal  prop- 
erty, and  the  tenant  has  a  right  to  remove  them;  ^  other- 
wise, however,  if  he  voluntarily  abandon  or  forfeit 
-possession  of  the  premises.^  An  annual  crop  planted  by 
the  owner  of  the  soil,  if  mature,  and  to  be  gathered  im- 
mediately, may  be  sold  by  him  as  personalty; 6  and  the 
fact  that  the  crop  was  still  growing,  and  immature  has 
been  held  to  make  no  difference.?  A  tree  is  wholly  the 
property  of  him  upon  whose  land  the  trunk  stands ;  ^  and 
he  is  entitled  to  all  its  fruit,  notwithstanding  some  of  its 
branches  overhang  the  land  of  another.^  Growing  trees 
are  part  and  parcel  of  the  land  in  which  they  are  rooted, 
and  as  such  are  real  property,  lo  They  are  an  interest  in 
land,^  and  so  long  as  they  are  annexed  to  the  land,  and 
are  neither  actually  or  in  contemplation  of  law  severed 
therefrom,  they  cannot  be  sold  or  transferred  by  parol.  ^^ 
And  the  same  rule  is  applied  to  growing  fruit  or  grass, 
and  to  all  other  natural  products  of  the  earth  which  grow 
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spontaneously  without  yearly  cultivation.^  A  grant  by 
the  owner  of  land  of  all  the  trees  growing  thereon  to  an- 
other and  his  heirs,  with  free  liberty  to  cut  and  carry 
them  away  at  pleasure,  forever,  conveys  an  estate  of  in- 
heritance in  the  trees,  with  a  right  in  the  soil  necessary 
for  their  support  and  growth,  while  the  fee  in  the  soil 
itself  remains  in  the  grantor. ^^ 

1  Foote  r.  Colvin,  3  Johns.  222;  3  Am.  Dec.  478;  Bumside  v. 
Welghtmaa,  9  Watts,  47;  overruling  Smith  v.  Johnson,  1  Penr.  &  W. 
471;  21  Am.  Dec.  404;  Kittredge  v.  Woods,  3  N.  H.503;  and  see  Web- 
ster V.  Zielly,  52  Barb.  482. 

2  Austin  v.  Sawyer,  9  Cowen.  39 ;  Wintermnte  v.  Light,  46  Barb.  278. 
But  see  Lauchner  v.  Bex,  20  Fa.  St.  4(>4;  Baker  v.  Jordon,  3  Ohio  St. 
438.  In  Ohio,  the  growing  crops  do  nqt  pass  to  the  purchaser  at  au  ex- 
ecution sale  of  the  laud:  Houts  v.  ShowalCer,  12  Ohio  St.  124;  Cassilly 
r.  Rhodes,  12  Ohio,  88.  But  a  different  rule  prevails  in  other  States: 
See  Bittinger  v.  Baker,  29  Fa.  St.  6ti;  Forche  v.  Bodlu,  28  La.  An.  7(>1; 
Brittaln  v.  McKay,  1  Ircd.  265;  and  compare  Howell  v.  Schenck,  24  N. 
J.  L.  89;  Sherman  r.  Willett,  42  N.  Y.  14(>;  Lane  v.  King,  8  Weud.  584; 
Crews  V.  Pendleton,  1  Leigh,  2iJ7;  19  Am.  Dec.  750. 

3  McLean  v.  Bovee,  24  Wis.  295;  1  Am.  B.  185. 

4  Wintermute  r.  Light,  46  Barb.  278;  Pfannerr.  Stiirmer,  40  How. 
Pr.  401;  Stewart  v.  Doughty,  9  Johns.  112;  Hunt  v.  Watkins,  1  Humph. 
498.  Compare  Ladd  v.  Abel,  18  Conn.  513;  Graves  v.  Weld,  5  Bam.  A 
Adol.  105. 

5  Debonv.  Colfax,  5  Halst.  128;  Bulwer  v.  Bulwer,2B.  &  A.  470; 
Hawkins  v.  Skegg,  10  Humph.  31;  Gee  v.  Young,  1  Hayw.  17; 
Whipple  ».  Foote,^  Johns.  418;  Pfannero.  8turmer,40  How.  Pr.  401. 
Trees  and  shrubs,  in  land  demised  to  be  used  as  a  nursery  garden,  are 
personal  chattels,  as  between  the  lessor  and  the  lessee  and  his  assigns, 
and  may  be  severed  and  removed:  Miller  v  Baker,  1  Met.  27;  Wiilt* 
marsh  r.  Walker,  1  Met.  313 ;  Coombs  v.  Jordon,  3  Bland  Ch.  284 ;  22  Am. 
Dec.  236.. 

6  Parker  v.  Stainland,  II  East,  362;  Evans  «.  Boberts,5  Bam.  A 

C.829.    • 

7  Jones  v.  Flint,  10  Ad.  &  E.  753;  Garrington  v.  Boots,  2  Mees.  & 
W.  248;  Austin  v.  Sawyer,  9  Cowen,  42;  Craddock  v.  liiddlesburger,  2 
Dana,  206.   But  see  Emerson  v.  Heelis,  2  Taunt.  38. 

8  Holder  V.  Coates,  1  Moody  &  M.  112;  22  Eng.  C.  L.  264;  Dubois  v. 
Beaver,  25  N.  Y.  123;  Lyman  v.  Hale,  II  Conn.  177;  and  see  Griffin  o. 
Bixby,  12  N.  H.  454. 

9  Hoffman  v.  Armstrong.  46  Barb.  337 ;  48  N.  Y.  201 ;  8  Am.  B.  537. 

10  Jones  V.  Flint,  10  Ad.  &  E.  753:    Green  v.  Amstrong.  I  Denio 
650;  Bank  of  Lansingburgh  o.  Crary,  I  Barb.  542;  Vorebeck  v.  Koe,  50 
Barb.  302. 

11  Warren  v.  Leland,  2  Barb.  613 ;  Wright «.  Barrett,  13  Pick.  44 ;  and 
see  Brackett  v.  Goddard,  54  Me.  309. 

12  Warren  v.  Leland,  2  Barb.  613;  McGregor  t>.  Brown,  10  N.  Y.  114. 
But  compare  Claflin  v.  Carpenter,  4  Met.  580;  Olmstead  v.  Niles,  7  N. 
H.522;  Smith  v.  Surman,  9  Barn.  &  C.  561.  In  New  York,  a  convey- 
ance of  growing  trees,  though  not  recorded,  is  valid  against  a  subse- 
quent purchaser  without  notice:  Warren  v.  Leland,  2  Barb.  613.  But 
compare  Goodyear  o.  Yosbuigh,  39  How.  377. 
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13  Green  r.  Armstrong,  1  Denio,  550;  Bank  of  Lanslngbnrgli  v.  Crarv, 
1  Barb.  542;  Bennett  v.  Scutt,  18  Barb.  341;  Jones  v.  Flint,  10  Ad.  &  £. 
753;  Teal  v.  Auty,  2  Brod.  &  B.  99.  See  Williamson  v.  Steele,  3  Lea, 
527;  31  Am.  K.  652;  Moore  v.  Byrum,  10  S.  C.  462;  30  Am.  R.  68;  Purner 
V.  Fiercy,  40  Md.  212;  17  Am.  R.  691. 

14  Knotts  V.  Hydrlck,12  Blch.  314;  Clap  v.  Draper,  4  Mass.  266;  3 
Am.  Dec.  215;  and  see  White  v.  Foster,  102  Mass.  375;  Delaney  v.  Boot, 
99  Mass.  546. 

§  6.  Mines.— Land,  in  its  legal  signijScation,  extends 
downwards  as  well  as  upwards,  and  includes  whatever  is 
in  a  direct  line  between  the  surface  and  the  center  of  the 
earth,  such  as  mines  of  metals,  coals,  and  all  other  fossils, 
which  belong  to  the  owner  of  the  surface.^  Prima  faciei 
such  owner  is  entitled  to  all  the  minerals  and  strata  of 
coal,  ore,  etc.,  as  a  part  of  the  fee  and  inheritance,  and 
they  will  all  pass  by  descent,  or  by  conveyance,  without 
special  designation.^  But  the  owner  of  the  fee  may  grant 
all  the  ores  and  minerals,  and  still  remain  general  owner 
of  the  land; 8  or  he  may  grant  the  land,  and  except  and 
reserve  the  mines  to  himself  and  his  heirs.-*  But  when  so 
severed,  mines  are  still  regarded  aa  real  estate,  and  the 
general  laws  regarding  real  estate  will  apply  to  them.* 
Tbey  are  capable  of  being  held,  conveyed,  and  trans- 
mitted by  will  or  inheritance,  and  of  being  a  separate 
estate,  carved  out  of  the  fee.^  When  the  owner  of  the 
whole  fee  grants  the  minerals,  reserving  the  surface,  his 
grantee  is  entitled  only  to  so  much  of  the  minerals  as  he 
can  get  without  injury  to  the  surface.*^  The  mineral 
strata  must  be  so  occupied  and  used  as  not  to  divest  or 
interfere  with  a  reasonable  and  proper  support  of  the  sur- 
face lands.s  And  the  surface  owner  may  not  impose 
additional  burdens,  by  artificial  structures  erected  there- 
on, to  be  supported  by  the  mine  owner.^  It  was  said  that 
the  term  "minerals'*  in  a  conveyance  of  land,  reserving 
all  "  mines  and  minerals,"  etc.,  is  to  be  taken  in  its  popu- 
lar signification.!**  But  the  term  was  held  to  include 
*'  china  clay."  ^^  And  anything  except  the  mere  surface, 
which  is  used  for  agricultural  purposes,  and  which  is  use- 
ful for  any  purpose  what-ever,  whether  gravel,  marble. 
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fire-clay,  or  the  like,  is  held  to  be  incladed  within  the 
word  **  mineral,"  when  there  is  a  reservation  of  the  mines 
and  minerals  from  a  grant  of  land.^  Stones  cut  from 
quarries  are  "  minerals,"  within  the  meaning  of  the  terms 
coals  or  minerals,  in  an  act  of  Parliament.^  In  England, 
mines  of  gold  and  silver,  by  the  royal  prerogative,  belong 
to  the  crown,  though  found  in  the  land  of  an  individual 
proprietor.  J*  So  the  statutes  of  New  York  reserve  to  the 
State  all  gold  and  silver  mines,  permitting  the  discoverers 
of  such  mines  to  enjoy  their  produce  for  twenty-one  years 
only; IS  and  the  right  is  extended  to  all  mines  of  other 
metals  found  in  lands  of  persons  not  citizens  of  the 
United  States;  ^^  and  also  to  all  mii^es  of  other  metals  on 
lands  of  citizens  of  the  United  States,  the  ore  of  which 
contains  less  than  two-thirds  in  value  of  copper,  tin,  iron, 
or  lead."  It  was  formerly  held  in  California  that  the 
State  was  sole  owner,  by  virtue  of  its  sovereignty,  of  all 
the  gold  and  silver  mines  on  public  lands  within  its  limits, 
to  the  exclusion  of  the  United  States. ^^  But  this  doctrine 
has  been  overruled,  ^^  and  it  may  be  regarded  as  now  set- 
tled that  the  ownership  of  such  mines  is  incident  to  the 
ownership  of  the  soil,  and  that  they  do  not  belong  to  the 
government  as  an  incident  of  sovereignty .20  They  pass 
by  a  grant  of  the  land,  unless  expressly  reserved  in  the 
grant;  21  and  this  applies  to  the  case  of  patentees  claiming 
under  the  United  States,  in  respect  to  lands  belougiug  to 
the  United  States  within  the  limits  of  California.^ 

1  2  Blackst.  Com.  18;  and  see  Townley  v.  Gibson,  2  Term  Rep.  705; 
Grey  r.  Northumberland,  17  Ves.  282;  Bourne  v.  Taylor,  10  East,  2U5. 
Petroleum  Is  a  species  of  mineral:  Kier  v.  Peterson.  41  Pa.  St.  m2. 

2  Adiuns  v,  Briggs  Iron  Co.  7  Gush.  361;  Caldwell  v.  Fulton,  31  Pa. 
8t.  475. 

3  Adams  v.  Briggs  Iron  Co.  7  Cush.  361;  Stewart  v.  Chad  wick,  8 
Clarke,  463;  Green  v.  Putnam,  8  Cush.  21;  Stoughton  v.  Lee,  1  Taunt. 
402;  Harris  v.  Byding,  5  Mees.  &  W.  60;  Canfield  v.  Ford,  2d  Barb.  336. 

4  Adams  v.  Briggs  Iron  Co.  7  Cush.  361. 

5  BUllngs  V.  Taylor,  10  Pick.  460;  Neel  v.  Neel,  19  Pa.  St.  324;  Ball 
V.  Confidence  etc.,  Miu.  Co.  3  Nev.  531;  Trustees  etc.  v.  Hawes,  6 
Bush,  232;  Kiddle  v.  Driver.  12  Ala.  590. 

6  Adams  r.  Briggs  Iron  Co.  7  Cush.  361 ;  Caldwell  v.  Fultoii,  31  Pa. 
St.  475.    See  Merritt  v.  Judd,  14  Cal.  59. 
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7  Coleman  v.  Chadwlck,  80  Pa.  St.  81 :  Jones  v.  Wagner,  06  Pa.  St. 
429;  A  Am.  B.  385;  Homer  v.  Watson,  79  Pa.  St.  243;  21  Am.  B.  65;  Mar- 
vin V.  Brewster  Iron  Mln.  Co.  55  N.  Y.  M8;  14  Am.  B.  322:  Yandes  v. 
Wright.  66  lad.  819;  83  Am.  B.  109;  Wakefield  v.  Dnke  of  Baccleuch» 
LawB.4£q.  Cas.613. 

8  Ityckman  v.  Gillls,  57  N.  Y.  68;  Smart  v.  Morton,  5  EL  &  B.  30; 
Wilms  V.  Jess,  94  Ul.  464;  84  Am.  B.  243. 

9  Grabb  r.  Bayard.  2  Wall.  Jr.  81;  Hompbris  o.  Bro;?den,  12  Ad.  & 
E.  (N.  S.)  731;  Zinc  Co.  v.  Franklinite  Co.  13  N.  J.  Eq.  822;  Wilkinson  ». 
Proud,  11  Mees.  A  W.  33.  Compare  Wilms  v.  Jess,  94  III.  464;  34  Am. 
B.242. 

10  Gibson  V.  Tyson,  5  Watts,  84.  Compare  Dark  v.  Johnson,  55  Pa. 
St.  164. 

11  Hext  V.  Gill*  Law  B.  7  Ch.  App.  699;  8  Eng.  B.  574. 

12  Midland  Ballw.  Co.  v.  Checklev,  Law  B.  4  Eq.  19.  Compare  Alla^ 
way  r.  Wagstaff,  4  Hnrl.  &  N.  307;  Rosse  v.  Walnman,  14  Mees.  &  W. 
85»;  Emery  v.  Owlngs,  6  Gill.  191;  Hartwell  v.  Camman,  2  Stoelt.  Ch. 
12S. 

II    Micklethwalt  v.  Winter,  5  Eng.  L.  &  Eq.  526. 

14  Qneen  v.  Northumberland.  1  Plow.  810,  836;  1 BL  Com.  294, 2W| 
Lyddel  v.  Weston,  3  Atk.  19. 

15  1  Bev.  Stat.  281,  SS 1*  i. 

16  1  Bev.  Stat.  281,  S  1. 

17  1  Ber.  soht.  281,  S  1;  and  see  S  Kent  Com.  878. 

18  Hicks  V.  Bell;  8  CaL  219;  and  see  Stoakes  v.  Barrett,  5  cai.  86. 

19  In  Moore  v.  Smaw,  17  Cal.  199. 

20  Ah  Hee  v.  Crippen,  19  Cal.  491.  See  also  United  States  v.  Parrott, 
1  McAU.  271;  United  States  r.  Castlllero,  2  Black,  17:  Fremont  v. 
United  States,  17  How.  542;  Mining  Co.  v.  Boggs,  14  Cal.  279.  Under 
the  laws  of  California,  permission  is  given  to  all  i^ersons  to  work  the 
mines  upon  public  lands,  notwithstanding  they  may  be  in  the  posses- 
slou  and  enjoyment  of  another  for  agricultural  purposes  merely: 
Stoakes  r.  Barrett.  5  Cal.  36;  Rogers  v.  Soggs,  22  Cal.  444. 

21  Moore  v.  Smaw.  17  Cal.  199.  A  gold  mine  is  real  estate,  and  can 
be  trannf erred  only  by  an  instrument  in  writing:  Melton  v.  Lambardt 
51  Cal.  258. 

22  Moore  v.  Smaw,  17  Cal.  109;  Boggs  v.  Merced  Co.  14  CaL  375. 

§  7.  Honaes.— The  term  "  land  "  legally  includes  all 
lionses  and  buildings  standing  thereon.^  Such  buildings 
are  prima  facie  part  of  the  realty ;  2  and  if  they  be  erected 
upon  the  land  of  one  person  by  another  person,  without 
any  authority  or  agreement  in  respect  thereto,  they  be- 
come a  part  of  the  realty,  and  pass  with  a  conveyance  of 
the  land.s  So,  if  one  man  builds  a  house  on  his  own  land 
with  the  materials  of  another,  the  property  in  the  land 
vests  the  property  in  the  building,  and  the  owner  of  the 
land  would  only  be  obliged  to  answer  to  the  owner  of  the 
materials  for  the  value  of  them.^    But  buildings  erected 
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by  one  person  upon  the  land  of  another  with  the  latter's 
consent,  express  or  implied,  are  the  property  of  the 
former,^  who  may  maintain  trover  for  them  against  the 
owner  of  the  land.^ 

1  Co.  Lltt.  4  a;  2  Blackst.  Com.  17;  Coombs  v.  Jordon,  2  Blaud  Ch. 
284;  22  Am.  Dec.  236;  Sudbury  v.  Jones,  8  Cusb.  189.  One  may  have  an 
estate  in  a  single  chamber  in  a  dwellins-house :  Lorins  v.  Bacon,  4 
Mass.  57ii:  Doe  v.  Burt,  1  Term  Rep.  701;  and  may  maintain  eject* 
ment  therefor:  Otis  v.  Smith,  9  Picli^.  293. 

2  See  Mott  v.  Palmer,  1  N.  Y.  664 ;  Ford  v.  Coibh^  N.  Y.  344 ;  Beid 
V.  Kirk,  12  Kich.  54;  Hucbschmann  v.  McHenry,  29  Wis.  655;  Lipsky  «. 
Borgmann,  52  Wis.  256;  38  Am.  B.  735. 

3  Washburn  t;.  Sproat,  16  Mass.  449;  West  v.  Stewart,  7  Pa.  St.  122; 
Cooper  V.  Adams,  6  Gush.  87;  Leland  v.  Gassett,  17  Vt.  403;  Ritchmeyer 
V.  Morss,  5  Abb.  Pr.  N.  S.  44;  4  Abb.  Ct.  App.  55;  3  Keyes,  343;  Bouney 
V.  Fobs,  62  Me.  248,  The  word  ••  house,"  in  the  common  and  ordinary 
acceptance  of  the  term,  and  also  in  its  les^al  signiflcation,  embraces 
everyining appurtenant  and  accessary  to  tho  main  building :  Workman 
V.  Ins.  Co.  2  La.  507;  2i  Am.  Dec.  141.  See  People  v.  Stickman,  34  CaL 
242;  State  v.  Garity,  16  N.  H.  61;  McMillan  v.  Solomon,  42  Ala.  356; 
Edwards  v.  Derrickson,  28  N.  J.  L.  39. 

4  Pelrce  v.  Goddard,  22  Pick.  559;  2  Kent  Com.  360.  Compare 
Betts  V.  Lee,  5  Johns.  348. 

ft  Dame  v.  Dame,  38  N.  H.  429;  Sudbury  v., Jones,  8  Cush.  184: 
Harris  v.  Gililngliam,  6  N.  H.  9;  23  Am.  Dec.  701;  HartweU  v.  KeUy,  117 
Mass.  235;  Curtis  v.  Hoyt,  19  Conn.  154. 

6  Osgood  V.  Howard,  6  Me.  452 ;  20  Am.  Dec.  322.  And  see  Cent,  etc 
R.  B.  Co.  V.  Fritz,  20  Kan.  430;  27  Am.  Rep.  175.  One  in  possession  of 
land,  bona  fide  as  his  own,  may  remove  buildings  thereiVom  erected  by 
him,  without  incurring  liability  to  the  true  owner  of  the  land: 
Wickliffe  V.  Clay,  1  Dana.  591.  Compare  Freeman  v.  Headley,  S3  N^ 
J.  Li.  523. 

§  8.  Pewa  in  churches.—In  England,  the  right  to  a 
pew  in  a  church  is  a  franchise,  which  can  only  exist  by  a 
faculty  granted,  or  by  prescription.!  The  freehold  of  the 
church  is  in  the  parson  for  the  time  being,  and  the  right 
in  a  pew  is  a  mere  easement  for  special  purposes.2  In 
this  country,  in  the  absence  of  any  statute  provisions 
regulating  this  description  of  property,  pews  in  churches 
are  usually  considered  as  real  estate.^  And  the  sale  of  a 
pew  in  a  church  is  the  sale  of  an  interest  in  real  estate.^ 
A  pew  owner  has  an  exclusive  right  to  occupy  his  pew, 
and  may  maintain  an  action  against  a  trespasser  or  any 
person  who  infringes  upon  his  rights."  But  he  does  not 
own  the  soil  over  which  the  pew  is  built,  nor  the  space 
above  it.Q    And  tho  property  in  a  pew  is  necessarily  sub-» 
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ject  to  the  right  in  the  parish,  etc.,  to  remove  the  church 
building,  or  to  make  such  alterations  therein  as  the  good 
of  the  society  may  require.^  But  if  a  pew  is  destroyed 
for  convenience  only,  or  if  the  trustees  have  been  guilty 
of  a  wanton  and  malicious  abuse  of  their  power  in  de- 
stroying it,  the  owner  may  recover  damages.^ 

1  2  Blackst.  Com.  4%:  Pettman  v.  Brldger.  1  Phlll.  316;  Jarratt  v. 
Steele,  3  Phili.  167;  GriflSa  v.  Digbson,  6  Best  &  Smith.  93:  Bryan  v, 
Wblstler,  8  Barn.  A  C.  288;  Crisp  v.  Martin,  L.  ii.  2  Pro.  Div.  IS;  19  £ng. 
E.5a3. 

2  See  Pettman  v.  Brldger,  1  Phill.  316;  Beynolds  v.  Monkton.2  Car. 
A  K.  385;  WooUcombe  v.  Ooldridge,  3  Add.  1;  Daniel  v.  Wood,  1  Pick. 
102. 

3  Cox  V.  Baker.  17  Mass.  438:  Baptist  Church  v.  Bigelow.  16  Wend. 
28;  Tnie  v.  Merrill,  28  Yt.6T2;  Presoyterlan  Church  v.  Anuruss,  1  N. 
J.L.325. 

4  Yielle  o.  Osgood,  8  Barb.  180;  and  see  Brumfield  v.  Carson,  83 
Ind.  84;  ft  Am.  B.  184. 

6  Woodworth  V.  P%rne,  74  N.  T.  196;  80  Am.  B.  296;  Kellogg  v. 
XHckinson,  18  Vt.  266;  Howe  v.  Stevens,  47  Vt  262;  Gay  v.  Baker,  17 
Mass.  4;^;  9  Am.  Dec.  159. 

5  Gay  V.  Baker,  17  Mass.  485;  9  Am.  Dec.  159.  Pew  owners  have 
Simply  an  easement  in  the  freehold:  Proprietors,  etc.  v.  Bowell,  66 
Me.4U0. 

7  Daniel  v.  Wood,  I  Pick.  103;  11  Am.  Dec  151;  Lohier  v.  Trinity 
etc  109  Mass.  1;  Yoorbees  v.  Presby.  Church,  8  Barb.  135;  Klncaid% 
Appeal,  66  Pa.  St.  411;  Solomon  v.  Cong.  etc.  49  How.  Pr.  263;  Kellogg 
V.  Dickinson,  18  Yt.  26G:  White  v.  Trustees  etc.,  3  Lans.  484.  bee  Craig 
«.  First  Presby.  Churcn,  88  Pa.  St.  42. 

8  Yoorhees  v.  Presby.  Church,  8  Barb.  135;  and  see  Howe  v,  SteT* 
,47Yt.262. 


§  9.  Fiztares.— The  law  relative  to  fixtures  has  its 
foundation  in  the  principle  that  certain  things  personal 
in  their  nature,  when  fitted  and  prepared  to  be  used  with 
real  estate,  and  necessary  for  its  beneficial  use,  become  a 
part  of  the  realty;  ^  and  if  on  the  premises  at  the  time  of 
the  conveyance,  pass  by  a  deed  of  such  realty.^  Thus, 
generally  speaking,  everything  put  into  and  forming 
part  of  a  building,^  or  machinery  for  manufacturing  pur- 
poses,^ and  essential  to  the  manufactory,  is  part  of  the 
freehold.'  A  saw-mill  and  its  appointments  are  prima 
facie  part  of  the  realty,  and  should  be  so  treated,  if  no 
agreement,  understanding,  or  intent  is  shown  to  change 
their  character.'   So  the  engines,  utensils,  and  imple- 
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mentSi  whether  fixed  or  loose,  employed  ii»  the  wotMng 
of  a  mine,  are  deemed  a  part  of  the  realtyJ  Physical 
anhexation  to  the  realty  is  not  necessary  to  convert  a 
chattel  into  a  fixture.  ^  If  the  article,  whether  fast  or 
loose,  be  indispensable  in  carrying  on  the  specific  busi- 
ness, it  becomes  a  part  of  the  realty.*  And  an  article 
not  made  expressly  for  use  in  the  building  in  which  it  is 
placed,  but  which  is  capable  of  beneficial  use  if  removed 
or  set  up  in  some  other  building,  is  personalty  or  realty, 
according  to  the  intent  or  understanding  fairly  deducible 
from  the  circumstances.^^  And,  in  general,  the  question 
of  fixture  depends  on  the  nature  and  character  of  the 
act  by  which  the  structure  is  put  in  place,  the  policy  of 
the  law  connected  with  its  purpose,  sind  the  intentions 
of  those  concerned  in  the  act.^  The  character  of  the 
physical  attachment,  whether  slight  or  otherwise,  and 
the  use,  are  mainly  important  in  determining  the  inten- 
tion of  the  party  making  the  annexation.^  The  right  to 
retain  property  as  annexed  to  the  soil  is  strongly  con- 
strued in  favor  of  the  heir  of  the  party  making  the  annexa- 
tion, as  against  the  exeoutor,^  and  in  favor  of  the  vendee, 
as  against  the  vendor.  ^"^  And  the  right  to  remove  fixtures 
is  most  liberally  construed  in  favor  of  the  tenant,  as 
against  the  landlord.^  Whatever  a  tenant  affixes  to 
leased  premises  may,  as  a  general  rule,  be  removed  by 
him  during  the  term,  provided  the  removal  may  be  made 
without  material  injury  to  the  freehold. ^^  And  it  is  held 
that  erections  made  by  a  tenant  are  not  within  a  subse- 
quent mortgage  of  the  premises,  although  he  neglects  to 
remove  them  during  the  term,  and  acoepts  a  renewal  of 
the  lease  from  a  new  landlord.^^  .  Gas-fixtures  in  a  house, 
though  attached  by  screws  to  pipes,  are  generally  held  to 
be  mere  chattels. ^^  Bnt  in  a  suit  between  a  mortgagee  of 
the  chattels  on  certain  premises,  and  a  subsequent  mort- 
gagee of  the  realty  on  which  the  chattels  were  situated, 
the  gas-burners  were  held  to  be  fixtures.^  Poles  used 
necessarily  in  cultivating  hops,  though  taken  down  and 
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piled  on  the  land,  are  a  part  of  the  real  estate,  so  as  to 
pass  "with  a  sale  of  the  land.^    So  of  fencing  materials  on 
a   farm,   temporarily  detached,  without    any  intent  of 
diverting  them  from  their  use  as  such.^i    And  fragments 
of  a  building  blown  down  by  a  tempest  pass  with  a  sale  of 
the  land.22    Machinery  erected  in  a  mill  after  the  execu- 
tion of  a  mortgage,  to  supply  the  place  of  old  and  worn- 
out  articles,  becomes  a  part  of  the  realty,  and  subject  to 
the   lieu  of  the  mortgage.^    But  machinery  placed  in  a 
mill,  under  an  agreement  that  the  title  shall  remain  in 
the  seller  until  paid  for,  does  not  become  a  fixture.24    If 
one  owns  unlike  interests  in  the  land  and  in  the  machin- 
ery, the  latter  is  to  be  considered  personal  estate. 25    A 
tenant  may,  in  general,  remove  articles  erected  for  orna- 
ment or  domestic  use,  where  the  removal  will  not  cause 
injury  to  the  freehold.-^    And  the  same  rule  applies  gen- 
erally to  fixtures  erected  for  the  purposes  of   trado.^ 
And  it  was  held  that  stone  piers  built  by  a  railway  com- 
pany, on  lands  over  which  it -had  acquired  the  right  of 
way,   did    not,  though  firmly  imbedded    in   the  earth, 
become  the  property  of  the  owner  of  the  lands  as  part  of 
the    reality.28    And  where   land    is  let    for  a    nursery 
garden,  the  lessee  may  remove  trees  and  shrubs  planted 
by  him  for  the  purpose  of  sale.29    His  interest  in  the 
land  continues  until  the  trees,  etc.,  are  fit  to  be  trans- 
planted.20 

1  Farrar  r.  Sta^kpole,  6  Me.  154;  19  Am.  Dec.  201;  Mather  v. 
Fraser,  'I  Kay  &  .1. 5.16.    Sec  Cal.  Civ.  Code,  §  680. 

2  HoILanrt  p.  nodgson. Lnw  K.  7  C. P.  .128;  2  Eng.  R.  &i5;  D'Ejmconrt 
r.  Gregory.  Law.  U.  S  E<i.  C!as.  S82;  Storlcwoll  r.  Campocll,  a:)  Conn. 
362;  12  Am.  ir.  IKW;  (Irceii  v.  Phillips,  26  Gratt.  rj72;  21  Am.  II.  323;  Pot- 
tcr  r.  Cromwell.  40  N.  Y.  287. 

3  TaT>or  V.  KolMnsoii,  36  Barb.  4S3;  Main  r.  Schwarzwaclder.  4 
Rmlth,  E.  D.  27;;:  liirhfinlson  r.  r>ordon,42  Miss.  71;  2  Am.  Rcj).  5115; 
Koble  V.  Bosworth,  V)  Pick.  314;  Parrar  r.  Stackpolc,  6  IMo.  151;  to  Am. 
l>eo.  2111 ;  Lvdn  v.  Russell,  I  Barn.  <fc  Adol.  334.  Compare  Peck  v. 
r.atchekler."40Vt.  233. 

4  8po  A^'oorlils  r.  Freeman,  2  "Watts  «fe  R.  IIG;  Jones  r.  Detroit 
Chair  Co.  38 IM  U  h.  ft.' :  31  Am.  Rep.  314 ;  Cok-raan  v.  Stearns  etc.  38  Mich. 
2'>:  Caso  r.  Ani"tt.  2(5  N.  .U  En.  450;  Pierce  r.  George,  103  Mass.  78; 
M'l.iircn  r.  Coombs,  10  Grant  U.  C.  5!i7;  Grirashaw  r.  Burnhara,  25  U, 
C.  Q.  IJ.  1-17;  Capcn  v.  Peckham,  35  Comi.  83. 
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»  Brown  v.  Wood,  35  Ind.  268;  Pea  v.  Pea,  35  Ind.  387;  Stanhope  v. 
8upplee,2  22rew8t.  455;  Climo  v.  Wood,  Law  B.3  Ex.  25(i;  Law  B.4 

6  Fairar  v.  Stackpole,  6  Me.  154;  19  Am.  Dec.  201;  Robertson  «. 
Corsett,  39  Mich.  377 ;  Fiaher  v.  DIxoa,  12  Clark  &  F.  312. 

7  Fisher  v.  Dixon,  12  Clark  &  F.  312;  Cal.  Civ.  Code.  §  661. 

8  Morris'  Appeal,  88  Pa.  St.  363.  Compare  Dubois  v.  Kelly,  10  Barb. 
496^  Wausbrougfi  v.  Matou,  4  Ad.  A  £.  884;  Browu  «.  LiUie,  tf  Nev. 
244;  Wiuslow  V.  Merchants  etc.  4  Met.  314. 

9  Morris*  Appeal.  83  Pa;  St.  368;  Fisher  v.  Dixon,  12  Clark  &  F.  312; 
Metrop.  etc.  Soc.  v.  Browu,  26  Beav.  454:  In  re  Kichards,  Law  R.  4  Ciu 

«30. 

10  Robertson  v.  Corsett,  80  Mich.  777.  Compare  Hill  v.  Wentworth, 
28  Vt.  428;  Gale  v.  Ward,  14  Mass.  352;  Cressou  v.  Stout,  17  Johns.  116. 

11  HIU  V.  Sewald,  53  Fa.  St.  271 ;  Meigs'  Appeal,  62  Pa.  St.  28;  1  Am. 
Bep.  372;  and  see  Mcliea  v.  Cent.  Nat.  Bank,  66  N.  Y.  4>4;  State  Sav. 
Bank  V.  Kerchoval,  65  Mo.  682;  27  Am.  Jiep.  310;  Ottumwa  etc.  Co.  r. 
Hawley,  44  Iowa,  57;  Hutchlns  v.  Mastersou,  46  Tex.  551;  26  Am.  Bep. 
286. 

12  Teaff  v.  Hewitt,  1  Ohio  St.  511 ;  Potter  v.  Cromwell,  40  N.  Y.  287; 
Hutchlns  V.  Masterson.  46  Tex.  551;  26  Am.  Rep.  286;  Arnold  v.  Crow> 
der,  81  111.  56;  25  Am.  Kep.  260;  Williamson  v.  N.  J.  etc.  R.  R.  Co.  29  N. 
J.  £q.  311. 

13  Fisher  v.  Dixon,  12  Clark  &  F.  312;  Buckley  r.  Buckley,  11  Barb. 
43. 

14  See  Keeve  v.  Faxton,  26  N.  J.  £q.  107;  Adams  v.  Beadle,  47  Iowa, 
431);  29  Aui.  Bep.  487;  Martin  v.  Cope,  28  N.  Y.  180;  Arnold  v.  Crowder, 
81  111.  56:  25  Am.  Kep.  260.  In  re  liichards.  Law  U.  4  Ch.  630;  Meux  r. 
Jacobs,  Law  R.  7  U.  L.  481;  13  Eng.  U.  2;  Holland  v.  Hodgson,  Law  R. 
7  C.  P.  328;  2  Eng.  R.  655;  Longoottom  v.  Berry,  Law  K.  5Q.  B.  123; 
McConuell  v.  Blood.  123  Mass.  47;  25  Am.  Rep.  12. 

15  Van  Ness  r.  Packard,  2  Peters,  137 ;  Oves  v.  Ctolesby,  7  Watts,  106; 
Forbes  t>.  Shattuck,  22  Barb.  658;  Bumsldo  v.  Marcus,  17  U.  C.  C. 
P.  430;  O'Donnell  v.  Hitchcock,  118  Mass.  401;  Seeger  v.  Pettit,  77  Pa. 
St.  437;  18  Am.  Kep.  45J:  Penny becker  v.  McDougal,  48  CaL  160. 

16  Elwes  V.  Maw,  3  East.  38;  Foley  v.  Addenbrooke,  13  Mees.  A  W. 
lf)7;  Gaffleld  v.  Hapgood,  17  Pick.  102;  Dubois  o.  Kelly,  10  Barb.  496: 
Torrey  v.  Burnett,  88  N.  J.  457;  20  Am.  Rep.  421;  Stokoe  v.  Upton,  40 
Mich.  581 ;  29  Am.  Rep.  560. 

17  Kerr  v.  Kingsbury,  39  Mich.  150;  33  Am.  Rep.  862:  and  see  Davis  v. 
Moss,  33  Pa.  St.  846.  But  compare  Loughran  o.  Boss,  45  N.  Y.  792;  6  Am. 
Rep.  173;  Josslyn  v.  McCabe,  46  Wis.  591. 

18  Guthrie  v.  Jones,  108  Mass.  191;  Towne  o.  Fiske,  127  Mass.  125; 
84  Am.  Rep.  353;  Jarechi  v.  Philharmonic  Soc.79Pa.  St. 404;  21  Am.  Kep. 
78;  Rogers  v.  Crow,  30  Mo.  92;  Heysham  v.  Dettre.  89  Pu.  St.  506;  Mon> 
tague  V.  Dent,  10  lUch.  135;  Shaw  v.  Luke,  1  Daly,  487;  McKeage  v. 
Ins.  Co.  81  N.  Y.  38.  But  the  gas-pipes  which  run  through  the  walls 
and  under  the  floors  of  a  house  are  part  of  the  realty :  McKeage  v.  Ins. 
Co.  81 N.  Y.  38. 

19  Kceler  v.  Keeler,  31  N.  J,  £q.  191.  And  see  Funk  v.  Brigaldi.  4 
Daly,  359;  Jones  v.  Detroit  Chair  Co.  38  Mich.  92;  31  Am.  Rep.  314. 
Mirrors,  when  deemed  fixtures:  Ward  v.  Kilpatrick,  85  N.  Y.413;  39 
Am.  Rep.  674;  37  Am.  Rep.  472,  note. 

20  Bishop  V.  Bishop,  11 N.  Y.  125. 

21  Goodrich  v»  Jones,  2  Hill,  142;  and  see  Martin  v.  Cope,  28  N.  T. 
180. 
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22  Rogers  v.  Gilliger,  30  Pa.  St.  ISi.   Conapa,re  Meyers  v.  Schemp, 
67  III.  4m  I  Graham  r.  Wiley,  16  U.  C.  Q.  B.  265;  Hsirris  v.  Mallocn, . 
21 U.  C.  Q.  B.  82. 

23  Gardner  v.  Flnley,  19  Barb.  317;  Snedeker  t>.  Warrlnsr,  12  N.  T.: 
170;  Johnston  r.  Morrow,  60  Bio.  830:  Southwortli  ».  Isbam,  3  Sand. 
44't.  Compare  Pierce  v.  Georpro,  108  Mass.  78;  Globe  etc.  Co.  v.  Qulnn. 
76  N.  Y.  23:  32  Am.  Bep.  259;  Jones  v.  Detroit  Chair  Go.  38  Mich.  92 ;  31 
Am.  Rep.  314. 

24  Sheldon  v.  Anable,  35  N.  T.  279.  But  compare  Taf t  v.  Stetson, 
117  Mass.  471;  Davenport  v.  Shants,  43  Vt.  546. 

25  A<lams  v.  Lee,  31  Mich.  440;  Robertson  v.  Oorsett,  39  Mich.  777. 

26  See  Birch  v.  Dawson,  2  Ad.  A  £.  37;  Seeger  v.  Pettit,  77  Pa.  St. 
437;  18  Am.  Rep,  452. 

27  Oves  V.  Ojrlesby,  7  Watts,  106;  Perkins  v.  Swank,  43  Miss.  349; 
Ford  V.  Cobb,  20  N.  Y.  344:  Van  Ness  v.  Packard.  2  Peters,  137;  Holbrook 
t.  Chamborlln,  116  IVIass.  155;  17  Am.  Rep.  148:  Torrcy  v.  Burnett,  88  N. 
J.  L.  457 ;  20  Am.  Kpp.  421.  Compare  Watrlss  v.  First  Nat.  Bnnk.  124  Mass. 
S71 ;  26  Am.  Ren.  (:94;  Tmuer  v.  Gonover,Law.  R.  6  Q.  B.  306;  Hellawell 
V.  Eastwood,  6  JBz.  295. 

28  TVj^irner  v.  Cleveland  etc.  R.  R.  Co.  22  Ohio  St.  563;  10  Am.  Rep. 
770;  and  see  Cobnm  v.  Ames,  52  Cal.  385;  28  Am.  Rep.  634. 

29  Miller  v.  Baker,  1  Met.  27;  Coombs  v.  Jordon,  3  Bland  Ch.  284: 
22  Am.  Doc.  i'36;  and  see  Panton  v.Robart,  2  East,  88;  Martin  v.  Roe,  40 
£ng.L.&Kq.68;  7  El.  &  B.  237.  Compare  Adams  v.  Beadle,  47  Iowa, 
439;  29  Am.  Rep.  487. 

3rt  Kins  r.  Wllcomb,  7  Barb.  263.  Compare  Brooks  r.  Galster,  51  Barb. 
196;  Ombony  r.  Jones,  19  N.  Y.  239, 240. 

§  10.  Money  treated  as  realty.— In  equity,  money 
is  sometimes  invested  with  the  incidents  and  attributes 
of  real  estate.^  Property  takes  the  form  into  which  it  is 
turned  hy  its  owner,  if  such  owner  be  an  adult  and  of 
sound  and  disposing  mind;  2  hence,  in  equity,  money  di- 
rected in  wills  and  other  instruments  to  be  employed  in 
the  purchase  of  land  is  considered  as  land,^  in  accordance 
with  the  principle  that  a  court  of  equity  considers  things 
directed  or  agreed  to  be  done  as  having  been  actually 
performed,  where  nothing  has  intervened  which  ought  to 
prevent  a  performance.^ 

1  See  March  v.  Barrier,  6  Ired.  Eq.  524 ;  Bogart  t».  Furman,  10  Paige, 
406;  Walker  r.  Denne,2  Ves.  Jr.  170;  Fletcher  v.  Asliburner,  1  liro.  C. 
C. 497;  Wvman  v.  Wyman, 26  N.  Y.  253;  Houghton©.  Hapgood,  13 Pick. 
IM;  In  re  Miller,  48  Cal.  165;  17  Am.  Rep.  422. 

2  Horton  v.  McCoy,  47  N.  Y.  21 ;  Denham  v.  Cornell,  7  Hun,  662. 

8  Birtdnlph  v.  Biddulph,  12  Ves.  IGl;  Foreman  v.  Foreman.  7  Barb. 
215;  Trelawney  v.  Booth,  2  Atk.  307;  Craig  v.  Leslie,  3  Wheat.  5G3. 

4  Craig  ».  Leslie,  3  Wheat.  563 ;  and  see  Comau  r.  Lakcy,  80  N.  Y. 
*)0:  Arnold  v.  Gilbert,  5  Barb.  ICO;  Hawloy  t».  James.  5  Paige,  318; 
Bawley  v.  Adams,  7  Beav.  543;  Thomas  v.  Wood,  1  Md.  Ch.  21)6;  blocuni 
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V.  Slocam,  4  £dw.  Ch.  613:  Lysi^bt  v.  Edwards,  Law  It.  2  Ch.  Div.  499; 
17  Kng,  U.  534.  ir  one  uio  seized  of  real  estate  encumbered  by  a 
mortgage,  wlilcli  Is  tlicreaf  ccr  rorcclosed  and  tbo  land  sold,  any  snrplns 
arising  on  tbo  sale  Is  to  be  regarded  as  realty,  and  goes  to  tlio  heirs  or 
devisees,  and  not  to  an  administrator:  Dunning  v.  Ocean  Nat.  Dank, 
■  61  N.  Y.  497:  6  Lans.  2U6:  19  Am.  Bep.  203;  and  see  McCarthy's  Estate, 
11  Phila.  85.   But  comi»are  Varuom  v.  Meserve,  8  Allen,  160. 

§  11.  Shares  in  stocks.— In  England,  shares  in  the 
prox>erty  of  certain  corporations  have  been  declared  to  be 
real  estate;^  and  in  some  of  the  earlier  American  cases, 
:  shares  in  the  stock  of  a  corporation  were  treated  as  realty  .> 
But  tbe  doctrine  established  by  the  later  decisions  is,  that 
shares  of  stock  in  railway  ^  and  other  corporations  are 
personal  property ,4  and  as  such  are  in  all  respects 
treated.* 

1  Weekley  v.  Weekley,  2  Yonnge  A  C.  281,  note:  Bnckeridge  ». 
Iiigrabam,  2  Ves.  (i52;  Drybiitter  v,  Bartholomew,  2  P.  Wms.  127. 
Compare  Thornton  v.  £lll3, 10  £ng.  L.  &  £q.  85. 

2  Meason's  Estate,  4  Watts.  341 ;  Price  r.  Price.  6  Dana,  107;  Howe 
r.  Starkweather,  17  Mass.  240;  WcUes  v.  Cowles,2  Comi.  5S7.  Compare 
Capo  Sable  Co.'s  Case,  2  Blaud  Cli.COo. 

3  SCO  Jobns  v.  Johns,  1  Ohio  St.  SJiO;  Huntzlnger  v.  Phila.  Coal  Co. 
11  Phila.  G09;  Ashton  v.  Langdalo,  4  Do  Gex  &S.  4U2;  4  Eug.  L.  &  Eq.  80. 

4  Arnold  V.  Ruggles,  1 H.  1. 165;  GrlQth  v.  Watson,  10  Kan.  23;  Gll- 

Fln  V.  Uowcll,  5  Pa.  St.  41 ;  Union  Bank  v.  State,  i)  Yerg.  4.>0;  Lshaui  v. 
po'.i  Co.  10  Vt.  2J0;  Edwards  v.  Hall,  0  De  Gex,  M.  &  G.  74;  33  Eug.  L. 
6s  Eq.  4;i3. 

6  Bradloy  v.  Iloldsworth,  3  Mees.  &  W.  422;  Tlppetts  v.  Walker,  4 
Mass.  ^i.j;  lUiorh  r.  Brcut,  2  Youugo  &  C.  234;  and  see  Blake  v.  Jones,  1 
Bail.  Eq.  141;  21  Am.  Dec.  530. 

§  12.  Manure,  sea-^^ced,  etc.— Manure  inado  in  the 
course  of  husbandry  upon  a  farm  is  so  attached  to  and 
connected  with  the  realty  tliat,  in  the  absence  of  any  ex- 
press stipulation  to  the  contrary,  it  passes  as  appurtenant 
to  the  realty.^  The  rule  has  been  held  applicable  in 
cases  between  vendor  and  vendee, 2  mortgagor  and  mort- 
gagee,3  and  landlord  and  tenant;*  and  it  rests  upon  the 
ground  that  it  is  for  the  interest  of  good  husbandry  and 
the  encouragement  of  agriculture  that  manure  produced 
on  a  farm,  in  the  common  course  of  husbandry,  shon^d  be 
consumed  upon  it.*  But  where  the  manure  is  made  from 
produce  obtained  elsewhere,  or  if  the  lands  are  not  agri- 
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cnltiiral,  as  in  the  case  of  livery  stables,  the  reason  of  the 
rule  fails,  and  the  rule  itself  does  not  apply;  ^  the  manure 
so  made  is  personal  property,  and  may  be  removed  by  the 
tenant  at  the  close  of  his  termJ  In  New  Jersey,  manure 
lying  in  and  around  the  barn-yard  is  held  to  be  personal 
property,  and  does  not  pass  as  a  part  of  the  realty.  8  So, 
in  North  Carolina,  a  tenant  may,  in  the  absence  of  a  cov- 
enant or  custom  to  the  contrary,  remove  all  the  manure 
made  on  a  farm  by  him.^  Sea-weed  which  has  been 
thrown  upon  land  by  the  sea  is  considered  an  accretion, 
and  belongs  to  the  owner  of  the  soiL^^  Its  usefulness  as 
a  manure,  and  as  a  protection  to  the  bank,  will,  upon 
every  just  and  equitable  principle,  vest  the  property  of 
the  weed  in  the  owner  of  the  land.n  And  slabs,  sawdust, 
shavings,  and  other  refuse  used  to  fill  up  low  or  marshy 
ground  are  realty;  12  but  slabs  and  pieces  of  timber  suit- 
able for  fire-wood,  piled  up  on  land,  and  intended  to  be 
used  and  removed  as  fire-wood,  are  personalty.i^ 

1  Klttredge  v.  Woods,  3  N.  H.  503;  14  Am.  Dec.  393;  Fay  ».  Muzzcy, 
IS  Gray,  53;  Haslem  v.  Lockwood,  'dl  Conn.  S'K);  IIIU  v.  l)e  Kochoinoiit, 
4«t  N.  H.  88.  See  Strong  0.  Doyle.  110  Mass.  92 ;  Fletclier  v.  Uerriiii;,  1 12 
Kass.  382. 

2  Goodrich  v.  Jones,  2  Hill,  143;  Klttredge  v.  Woods,  3  N.  H.  503; 
14  Am.  Dec.  393. 

3  Chase  v.  Wingate,  68  Me.  204;  28  Am.  Bcp.  36. 

4  Daniels  v.  Pond,  21  Pick.  367;  Lassell ».  Reed,  6  Me.  222;  Middle- 
brook  V.  Corwin,  16  Wend.  169, 171. 

5  Haslem  v.  Lockwood,  37  Conn.  500;  Chase  v.  Wingate,  Gd  Me. 
204;  28  Am.  Ke^.  36. 

6  Carroll  t>.  Newton,  17  How.  Pr.  189:  Corey  v.  Bishop,  48  N.  H.  146; 
Proctor  V.  Gilson,  49  N.  H.  G2;  and  see  Fobes  v.  Shatmck,  22  Barb.  diiS. 

7  CaiTol  V.  Newton,  17  How.  Pr.  189;  Needham  v.  Allison,  24  N.  H. 
S55;  and  see  Gallagher  v.  Shipley,  24  Md.  418. 

8  Ruckman  v.  Cutwater,  28  N.  J.  L.  681.  In  England,  tho  wny-going 
tenant  may  by  custom  claim  compensation  for  the  nianiuc  made  dm*- 
Ing  Ills  occupancy :    Koberts  v.  Barker,  1  Cromp.  &  M.  8Ui). 

9  Smithwlck  ».  Ellison,  2  Ired.  326:  Sanders  v.  Ellington,  77  N.  C. 
255.  Manui'e  which  had  accumulated  in  a  pal)lic  street  froui  the 
droppings  of  animals  was  held  to  betlie  property  of  one  wlio  luldiMl 
materially  to  Its  value  by  his  labor  in  raking  it  into  heaps :  Haslem  0. 
Lockwood,  37  Conn.  500;  and  he  was  allowed  a  reasonable  time  to  re- 
move it:    Haslem  r.  Lockwood,  37  Conn.  600. 

10  Einans  r.  Tumbull,  2  Johns.  313;  3  Am.  Dec.  427.  Compare  Ma- 
ther t).  Chapman,  40  Conn.  382;  16  Am.  Rep.  46,  which  holds  that  sea- 
weed ca'st  upon  the  shore  between  high  and  low  water  mark  belongs 
to  the  public,    see  also  Chm'ch  v.  Meeker,  34  Conn.  421. 
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11  Emans  v.  Tambull,  2  Johns.  313;  3  Am.  Dec.  427.    See  Barker «. 
Bates,  13  Pick.  255. 

12  Jenkins  v  McCurdy,  48  Wis.  638;  33  Am.  Bep.  841. 

13  Jenkins  v.  McCurdy,  48  Wis.  638;  33  Am.  Bep.  841;  and  see  Dyer 
V.  Haley,  29  Me.  277. 
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§  13.  Definition  of  estate.— The  word  "  estate,"  in 
its  popular  and  most  extensive  sense,  includes  both  real 
and  personal  property,  and  is  so  construed  by  the  courts 
in  interpreting  wills. i  In  a  more  limited  sense,  the  word 
is  used  to  denote  the  land  itself.^  But  in  its  appropriate 
legal  signification,  it  is  used  to  denote  the  degree,  quantity, 
nature,  and  extent  of  interest  which  a  person  has  in  real 
property .8  An  estate  in  land  is,  therefore,  the  interest 
which  the  owner  has  therein.^  It  is  called  in  Latin  statiLS, 
for  the  reason  that  it  signifies  the  condition  or  circum- 
stance in  which  the  owner  stands  with  reference  to  his 
property.6 

1  See  Kellogsr  v.  Blair,  6  Met.  322;  Bullard  v.  Goffe,  20  Johns.  252; 
Kennonu.  JMcRoberts,  1  Wasli.  96;  1  Am.  Dec.  42S;  Lain?  v,  Barbour, 
1 10  Mass.  523;  Lambert  v.  Paine,  3  Cranch,  97;  Lloyd  v.  Lloyd,  Law  11. 
7  E<i.  Cas.  458;  Hawkswortli  v,  Hawkswortli,  27  Beav.  1;  Doe  v.  Evans, 
V  Ad.  &  E.  719;  O'Toole  v.  Brown,  3  El.  &  B.  572. 

2  See  Lambert  v.  Paine,  3  Cranch,  97 ;  Van  Rensselaer  v.  Poacher, 
6  Denio,  40. 

3  Co.  Litt.  345;  1  Prest.  Est.  7,  20;  Walsingham's  Case,  Plow.  555; 
Estate  of  Coleman,  21  N.  Y.  Daily  Keg.  No.  63. 

4  Co.  Litt.  345;  2  Blackst.  Com.  103;  Van  Rensselaer  v.  Poucher,  5 
Denio,  40. 

^  2  Blackst.  Com.  103.   Compare  Bridgewater  v.  Bolton,  6  Mod.  109. 
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§  14.  Division  of  estates.— Estates  in  land  are 
usually  considered  witli  reference  to  their  quantity  and 
their  quality.^  The  quantity  of  an  estate  signifies  the 
time  of  continuance  or  degree  of  interest; 2  and  the  qual- 
ity of  an  estate  has  reference  to  the  manner  of  its  enjoy- 
ment, as  whether  it  be  absolutely,  solely,  in  common,  in 
coparcenary,  or  in  joint  tenancy.^  Estates  may  greatly 
vary  iu  quantity  or  duration,  and  this  occasions  the  pri- 
mary division  of  them  into  such  as  are  freehold,  and  such 
as  are  less  than  freehold .*  A  freehold  is  any  estate  of 
inlieritance  or  for  life  in  real  property ;  6  and  estates  of 
freehold  are  divided  into  those  of  inheritance  and  those 
not  of  inheritance.<^  Estates  less  than  freehold,  as  terms 
for  years  of  land,  are  called  chattel  interests  or  estates  ;7 
and  they  are  not  equal  in  the  eye  of  the  law  to  the  lowest 
estate  of  freehold,  a  lease  for  another's  lif  e.s  If  the  utmost 
period  of  time  to  which  an  estate  can  last  is  fixed  and  de- 
termined,  it  is  not  an  estate  of  freehold,  but  a  mere  chattel 
interest.®  Freehold  estates  of  inheritance  are  divided 
into  inheritances  absolute  or  fee-simple,  and  inheritances 
Umited.io 

1  See  2  Blackst.  Com.  103;  1  Frest.  Est.  7, 20;  Co.  Litt.  345. 
8   1  Prest.  Est.  21. 

3  1  Prest.  Est.  21.  See  cbap.  26,  post. 

4  2  Blackst.  Com.  103;  2  Crabb,  Beal  Prop.  2;  Van  Bensselaer  9. 
Poucher,  ft  Denlo,  35, 40. 

^54  Kent  Com.  23;  2  Blackst.  Com.  104,  note;  and  see  Boseboom  9. 
Van  Vechter,  5  Denlo,  414. 

6  2  Blackst.  Com.  104. 

7  2  Blackst.  Com.  386;  1  Prest.  Est.  203;  Ex  parte  Gay,  5  Mass.  419: 
Bremter  v.  Hill,  1  N.  H.  350;  8panj?ler  v.  Stanler,  1  Md,  Cb.  36;  and 
•ee  Prlcbard  v.  Prlchard,  Law  B.  U  Eq.  232. 

8  2  Blackst.  Com.  386;  and  see  Prlchard  9.  Prlchard,  Law  B.  11  Eq. 

9  2  Blackst.  Com.  386;  and  see  Cbapman  v.  Gray,  15  Mass.  439; 
Montagae  9.  Sinltb,  13  Mass.  396;  Bpaogler  v.  Stanler,  1  Md.  Ch.  36. 

^10  2  Blackst.  Com.  104.  Division  of  estates  under  the  New  York 
Bevlsed  Statutes:  see  1  Bev.  Stats.  722;  and  see  CaL  Civ.  Code,  §  761, 
€tuq. 

§  15.  Fee-simple. — A  freehold  estate  of  inheritance 
in  fee-simple  is  the  highest  and  most  extensive  interest 
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which  a  man  can  have  in  lands.^  It  is  called  fee-simple, 
OT  feodum  simplex ,  because  it  signifies  a  lawful  and  puie 
inberitance.2  And  the  terms  •* fee-simple"  and  "fee- 
simple  absolute  "  have  one  and  the  same  meaning.^  The 
term  "fee,"  when  standing  by  itself,  signifies  an  estate 
of  inheritance;  ^  and  "  simple  "  is  added  for  the  purpose 
of  showing  that  it  is  descendible  to  the  heirs  generally, 
without  restraint  to  the  heirs  of  the  body,  or  the  like.^  A 
fee-simple  is,  therefore,  where  lands  are  given  to  a  man 
and  his  heirs  forever,  generally,  absolutely,  and  simply,® 
without  mentiouing  what  heirs,  but  referring  that  to  his 
own  pleasure,  or  to  the  disposition  of  the  law."  Aud  a 
man  may  have  a  fee-simple  in  any  kind  of  hereditaments, 
either  corporeal  or  incorporeal.^ 

1  Co.  Litt.  1;  2  Blackst.  Cora.  105, 106;  Van  Rensselaer  v.  Poucher, 
6  Deulo,  3).  40;  Cal.  Civ.  Codo,  S  762. 

2  Co.  Litt.  1;  Jackson  v.  Van  Zandt,  12  Johns.  ia9. 

3  Jackson  v  Van  Zandt,  12  Johns.  169,  177;  Clark  v.  Baker,  14  Cal. 
631.    Compare  Lott  v.  Wyckoff,  1  Uarb.  oiis. 

4  Co.  Litt.  1  6;  2  Blackst.  Com.  106. 
6    Co.  Litt.  1  6 ;  1  Prest.  Est.  4:0. 

6  2  Blackst.  Com.  104.  See  Patterson  v.  McCousland.  3  Bland  Ch. 
72;  HoUiday  v.  Overton,  10  £Dfi.  L.  &  £q.  17 j;  Wendell  v.  Cnvudall,  1 
N.  Y.  4sio. 

7  2  Blackst.  Com.  104. 

8  2  Blaciwst.  Com.  lOti;  and  compare  Canflcld  «.  Ford,  23  Barb.  336. 

§  16.  'Words  necessary  to  create  a  fee.— At  com- 
mon law,  the  word  *' heirs"  is  essential  in  the  convey- 
ance, in  order  to  create  an  estate  in  fee-simple ;  i  and  no 
other  word  or  expression  is  sufficient  for  the  purpose.  =* 
The  rigor  of  this  rule,  which  is  plainly  a  relic  of  the 
feudal  8trictness,3  has  been  greatly  relaxed  where  the 
estate  is  created  by  devise;"*  and  if  the  intention  of  the 
testator  to  pass  a  fee  be  clearly  expressed,  it  will  be 
deemed  sufficient  to  have  that  effect,  without  the  use  of 
the  word  "heirs."6  Thus,  the  word  ''estate,*'  when  used 
by  a  testator,  and  not  restrained  to  a  narrower  significa- 
tion by  the  context  of  the  will,  is  sufficient  to  carry  the 
fee.Q    So,  in  the  case  of  conveyances  in  trust,  without 
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words  of  inheritance,  the  trustee  will  by  implication  of 
law  take  a  fee,  if  such  estate  be  necessary  to  fulfill  the 
objects  of  the  trust."  A  conveyance  to  a  corporation 
sole,  limited  to  such  corporator  and  his  "successors/* 
will  pass  the  fee;^  but  the  word  "heirs"  in  a  grant  to 
such  corporation  will  only  give  a  life  estate.^  A  grant  to 
a  corporation  aggregate  will,  from  the  nature  of  such 
corporations,  carry  the  fee,  without  the  use  of  "  success- 
ors" or  any  other  words  of  limitation. i<>  And  legislative 
grants  may  convey  land  without  the  use  of  the  technical 
terms  usual  in  a  conveyance.!^  Words  of  direct  refer- 
ence to  some  other  estate  have  been  held  sufBcient  to 
pass  a  fee,  without  the  use  .of  the  technical  word 
"  heirs  ";i^  as  where  the  grantee  in  fee  reconveyed  the 
lands  "as  fully  as  they  were  granted  to  him,"  and 
referred  to  the  former  deed,  this  wa*  held  to  convey  a 
fee.  18  But  a  life  estate  without  words  of  inheritance  will 
not  be  enlarged  into  a  fee  by  a  reference  to  a  will  which 
creates  a  fee  without  words  of  inheritance.^*  In  many, 
perhnps  in  most,  of  the  States,  the  rule  requiring  the  use 
of  the  word  "heirs"  in  creating  an  estate  in  fee  by 
grant  has  been  abrogated  by  statute;  i^  and  it  is  gener- 
ally provided  that  every  grant  shall  pass  all  the  estate 
or  interest  of  the  grantor,  uuless  the  intent  to  pass  a  less 
estate  or  icierest  shall  appear  by  express  terms,  or  be 
necessarily  Implied  in  the  terms  of  the  grant.i<^  Unless 
changed  by  statute^  the  rule  still  prevails  in  all  its 
Btrictness.iT 

1  Co.  Litt.  8  6:  2  Prest.  Est.  11,  12;  Jackson  v.  Meyers,  3  Johns. 
«8;  Gray  r.  Packer,  4  Watts  A  S.  17. 

2  Cloarwater  r.  Rose,  1  Blackf.  137;  Holllngsworth  r.  McDonald,  2 
Har.  &  .).  '_'3U;  3  Aiu.  Dec.  545;  imflmu  v.  Ilucciiiuuoii,  1  Allen,  5S; 
Patterson  r.  Moore,  15  Ark.  222;  UridRcwatcr  v.  Doltou,  G  Blod.  109. 
Ill  Vermont,  a  conveyance  to  a  man,  his  heirs  and  asslgua,  as  long  as 
"wood  jjrowa  and  water  runs,"  creates  a  fee-slniplo:  Amis  i-.  Burt, 
1  Vt.  303;  13  Am.  Dec.  (jiiO;  and  soo  Propagation  Soc.  r.  siiaron,  23  Vt. 
W3.  In  Kentucky,  the  words  •'  and  bodily  heirs"  were  held  to  create 
a  fee:  'iruor.  Nicholls,  2  Dnval,  547.    But  a  grant  "to  J.M.  and  his 

generation,  to  endure  so  long  as  the  waters  of  the  Dclawaro  run,"  was 
eld  to  be  a  lifo  estate  only:  Foster  v.  Joice,  3  Wash.  C.  C.  408. 

3  See  2  Blackst.  Com.  5u,  107. 
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4  Webb  V.  Herring,  1  KoUe,  3W;  Ooodtitle  r.  Otway.  2  WUs.  7; 
Jackson  v.  Housell,  17  Jolias.  281;  Newkirk  r.  Newklrk,  2  Caines,  345. 

5  ^lavo  V.  C.irrlugton,  4  Call,  472:  2  Am.  Dec.  5S0;  Sargent  r. 
ToNvne,  lO  Mass.  300;  Myera  r.  Myers,  i  McCord  Cli.  214;  16  Am.  Dec. 
64s;  Merrltt  v.  Abcudrotb.  :.4  Umi,  21S;  Wood  v.  Hills.  VJ  Pa.  St.  51:). 

6  Mably  i>.  Staliiback,  1  Mart.  (N.  C.)75;  1  Am.  Dec.  645;  Turbett 
V.  Turbett,  3  Yeaies,  187;  2  Am.  Doc.  3*39;  Jackson  r.  Merrill.  G  Johns. 
185;  5  Am.  Dec.  .'13;  Jackson  r.  Dclaiicy,  13  Johns.  5JS;  7  Am.  Dec. 
404 ;  Doe  v.  Ilurrell, 5  Barn.  &  Aid.  21 ;  Lloyd  r.  Llovd, Law  B.  7 Eq.  Cas. 
(54;  Nichols  v.  Butcher,  18  Yes.  195;  Boe  v.  Wrlsht,  7  East,  2tt8.  See 
S  13,  ante. 

7  Nellson  v.  La«?on,  13  How.  98;  Welch  t».  AJlen,  21  Wend.  147; 
Wlilte  p.  Woodberry.  J)  Pick.  136;  North  v.  PhlKn-ook,  34  Me.  532; 
Showman  v.  Miller,  6  Md.  47U;  and  see  Godfrey  v.  Humphrey,  18  Pick. 
537. 

8  Overseers  etc.  v.  Sears,  22  Pick.  126;  and  see  Justices  etc  v. 
Thomasou,  1 1  Mou.  B.  233;  Cong.  etc.  Soc  v.  Stark,  34  Vl.  243. 

9  Overseers  etc.  v.  Sears,  22  Pick.  126. 

10  Wilcox  r.  Wheeler,  47  N.  H.  488;  Boone  Corp.  $54.   And  see 
People  t*.  Mauran,  5  Deulo,  389. 

11  Rutherford  v.  Greene,  2  Wheat.  196.    See  also  Proprietors  etc.  v. 
Permit,  5  N.  U.  280;  20  Am.  Dec.  580;  Ward  v.  Bartholomew,  6  Pick. 

40J. 

12  2  Prest.  Est.  2;  and  see  Wlckersham  v.  Bills,  8  Ind.  287. 

13  Wlckersham  r.  Bills,  8  Ind.  287. 

14  Lytle  t>.  Lytle,  10  Watts,  259. 

15  See,  as  to  New  York:  1  Rev.  Stats.  748,  SI;  Nlcoll  t».  New  York 
etc.  R.  II.  Co.  12  N.  Y.  121. 

16  See  Nlcoll  v.  New  York  etc.  R.  R.  Co.  12  N.  Y.  121;  Cromwell  v. 

Winchester,  2  Head,  339. 

17  Hogan  v.  Welcker,  14  Mo.  177. 

§  17.  Incidents  to  estate  in  fee.— The  law  has 
aunexed  to  every  estate  in  fee-simple  certain  inseparable 
ineideuts,  one  of  the  most  important  of  which  is  the  power 
of  alienation.^  And  it  is  a  well-established  rule,  that  a 
condition  annexed  to  the  creation  of  an  estate  in  fee- 
simple  against  alienation  generally  is  absolutely  void.'' 
A  fee-simple  estate  and  a  restraint  upon  its  alienation 
cannot  in  their  nature  co-exist.^  A  condition  that  the 
grantee  shall  not  alien,  or  that  he  shall  pay  a  sum  of 
money  to  the  grantor  upon  alienation,  is  therefore  void, 
on  the  ground  that  it  is  repugnant  to  the  estate  granted;* 
and  on  the  same  ground,  a  condition  requiring  a  devisee 
to  pay  a  sum  of  money  upon  aliening  the  estate  was  held 
to  be  void;  ^  so  of  a  restriction  upon  a  devisee  iu  fee,  that 
he  should  not  dispose  of  the  estate  during  a  period  named;  <^ 
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or  until  his  oldest  son  should  become  of  age  J  There  are, 
however,  cases  where  partial  restrictions  upon  the  power 
of  alienation,  such  as  conditions  not  to  sell  to  a  particular 
person,  or  for  a  particular  time,  have  been  held  good; 8 
but  doubts  have  been  expressed  as  to  their  correctness-^ 
Conditions  in  the  conveyance  not  repugnant  to  the  estate 
granted,  but  restricting  the  use  of  the  property  in  some 
directions,  are  held  to  be  valid;  ^^  such,  for  instance,  as  a 
condition  that  the  grantee  shall  not  use  or  suffer  the 
premises  to  be  used  for  the  manufacture  or  sale  of  any 
intoxicating  liquors  thereon;  n  or  a  covenant  not  to  erect 
a  distillery;  12  or  restrictions  as  to  the  manner  of  build- 
ing; ^  or  a  condition  that  a  school-house  should  not  be 
erected  on  the  premises,  or  a  blast-furnace,  or  a  livery 
stable,  or  a  machine  shop  for  iron  manufacture,  or  a 
powder  magazine,  or  a  hospital,  or  a  cemetery.  ^^  But  a 
condition  which  avoids  a  grant  on  account  of  the  sale  of 
a  single  glass  of  intoxicating  liquor  is  unreasonable  and 
absurd,  and  therefore  void.is  Other  inseparable  incidents 
of  a  fee-simple  estate  are  the  rights  of  descent,  of  courtesy, 
and  of  dower,  which  will  be  fully  considered  in  separate 
chapters. u  This  estate  is  also  liable,  both  in  England  and 
in  this  country,  to  the  debts  of  the  owner,  and  as  well 
after  as  before  his  death.i^  In  this  country,  whether  the 
lauds  descend  to  the  heir  of  go  to  the  devisee,  tliey  are 
subject  to  the  payment  of  the  debts  of  the  ancestor,  ac- 
cording to  the  laws  of  the  State  in  which  they  are  situ- 
Bted.w  By  the  common  law  of  England,  estates  in  fee- 
simple  are  forfeited  to  the  crown  by  attainder  of  treason,^ 
to  be  forever  vested  in  the  crown.20  But  no  attainder  of 
treason  against  the  United  States  shall  work  corruption 
of  blood  or  forfeiture,  except  during  the  life  of  the  person 
attainted.^ 

^1  Co.  Lltt.  223  a;  and  see  Blackstone  Bank  v.  Davis,  21  Pick.  I2| 
Craig  r.  Watt,  1  Watts,  496. 

.  2  Hall  r.  Tiifts.  18  Pick.  455;  M'Williams  v.  Nls1ey.2Sen;.  A  R.  61S; 
7  Am.  Dec.  6&4:  BlackHtono  Bnuk  9.  Davis,  21  Pick.  42;  McCleary  v. 
i:ilb,5l  Iowa,  311:  87  Am.  Bep.  205;  Walker  v.  Vincent,  ID  Pa.  St.  Mk 
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»  Brown  V.  Wood,  85  Ind.  268;  Pea  v.  Pea,  35  Ind.  387;  Stanhope  r. 
8up]>lee,2  Brewst.  435;  Climo  v.  Wood,  Law  B.  3  Ex.  25(>;  Law  B.4 
Ex.  ^8. 

6  Farrar  v.  Stackpole,  6  Me.  154;  19  Am.  Dec.  201;  Robertson  ». 
Gorseu,  3U  Mich.  377;  Fisher  v.  Dixou,  12  Ciark  &  F.  3i2. 

7  Fisher  v.  Dixon,  12  Clark  &  F.  312;  Cai.  Civ.  Code.  §  661. 

8  Morris*  Appeal,  88  Pa.  St.  368.  Compare  Dubois  v.  Kelly,  10  Barb. 
4S6{  Wausbrougfi  v.  Matou,  4  Ad.  ft  £.  884;  Brown  v.  LilUe,  6  H&r. 
244;  Winslow  V.  Merchants  etc.  4  Met.  314. 

'd  Morris'  Appeal,  83  Pa;  St.  3tiS;  Fisher  v.  Dixon,  12  Clark  &  F.  312; 
Metrop.  etc.  8oc.  v.  Brown,  26  Beav.  454:  In  re  lUchards,  Law  B.  4  Cii. 
«30. 

10  Bobertson  v.  Corsett,  80  Mich.  777.  Compare  Hill  v.  Wentworth, 
28  Vt.  428;  Gale  v.  Ward,  14  Mass.  352;  Cressou  v.  Stout,  17  Johns.  116. 

11  Hill  V.  Sewald,  53  Pa.  St.  271 ;  Meigs'  Appeal,  62  Fa.  St.  28;  1  Am. 
Kep.  372;  and  see  McUea  v.  Ceut.  Nat.  Bank,  ()6  N.  Y.  4^4;  State  Sav. 
Bauk  V.  Kerchoval,  65  Mo.  682;  27  Am.  Kep.  310;  Ottumwa  etc.  Co.  r. 
Hawley,  44  Iowa,  57 ;  Hutchlns  v.  Masterson,  46  Tex.  531;  26  Am.  liep. 
286. 

12  Teaff  V.  Hewitt,  1  Ohio  St.  511;  Potter  v.  Cromwell,  40  N.  Y.  287; 
Hutchins  v.  Masterson,46  Tex.  551;  26  Am.  Bep.286;  Arnold  v.  Crow* 
der.  81  111.  56;  25  Am.  Bep.  260;  Williamson  v,  N.  J.  etc.  B.  B.  Co.  29  N. 
J.  Eq.  311. 

13  Fisher  v.  Dixon,  12  Clark  &  F.  312;  Buckley  o.  Buckley,  11  Barb. 
43. 

14  See  Keeve  v.  Paxton,  26  N.  J.  Eq.  107 ;  Adams  v,  Beadle.  47  Iowa, 
43U;  29  Aui.  Bep.  487;  Martin  v.  Cope,  28  N.  Y.  180;  Arnold  0.  Crowder, 
81  111.  56:  25  Am.  liep.  260.  In  re  lUcbards,  Law  B.  4  Cb.  630;  Meux  r. 
Jacobs,  Law  B.  7  U.  L.  481;  13  Eng.  It.  2;  Holland  v.  Hodgson,  Law  B. 
7  C.  P.  328:  2  Eng.  B.  655;  Longbottom  v.  Berry,  Law  B.  5  Q.  B.  123; 
McConuell  v.  Blood,  123  Mass.  47;  25  Am.  Bep.  12. 

15  Van  Ness  v.  Packard.  2  Peters,  137;  Oves  v.  Oglesby,  7  Watts,  106; 
Forbes  v.  Shattuck,  22  Barb.  658;  Burnsido  v.  Marcus,  17  U.  C.  C. 
P.  430;  O'Dounell  v.  Hitchcock,  118  Mass.  401;  Seeger  v.  Pettit,77  Pa. 
8t.  437;  18  Am.  Bep.  45J:  Pennybecker  v.  McDougaT,  48Cal.  160. 

16  Elwes  V.  Maw,  3  East,  38:  Foley  r.  Addenbrooke,  13  Mees.  ft  W. 
197;  Gaffield  v,  Hapgood,  17  Pick.  102;  Dubois  o.  Kelly,  10  Barb.  496: 
ToiTey  V.  Burnett,  88  N.  J.  457;  20  Am.  Bep.  421;  Stokoe  v.  Upton,  40 
Mich.  581 ;  29  Am.  Bep.  560. 

17  Kerr  V.  Kingsbury, 39 Mich.  150;  33  Am.Bep.362:  and  see  Davis  r. 
Moss,  33  Pa.  St.  346.  But  compare  Loughran  v.  Boss,  45  N.  Y.  792;  6  Am. 
Bep.  173;  Josslyn  «.  McCabe,  46  Wis.  591. 

18  Gnthrle  v.  Jones,  108  Mass.  191;  Towne  v.  Flske,  127  Mass.  125; 
84  Am. Bep. 353;  Jarechlo. Philharmonic  Soc.79Pa.  St. 404;  21  Am. Bep. 
78;  Bogers  v.  Crow,  30  Mo.  92;  Heysham  v.  Dettre.  89  Ph.  St.  506;  Mon- 
tague V.  Dent,  10  lUch.  135:  Shaw  v.  Luke.  1  Daly,  487;  McKeage  v. 
Ins.  Co.  81  N.  Y.  38.  But  the  gas-pipes  which  run  throush  the  walls 
and  under  the  floors  of  a  house  are  part  of  the  realty :  McKeage  v.  Ins. 
Co.  81 N.  Y.  38. 

19  Kceler  r.  Keeler,  31  N.  J.  Eq.  191.  And  see  Funk  v.  Brigaldi,  4 
Daly,  359;  Jones  v.  Detroit  Chabr  Co.  38  Mich.  92;  81  Am.  Bep.  314. 
Mirrors,  when  deemed  fixtures:  Ward  v.  Kilpatrick,  85  N.  Y.418;  39 
Am.  Bep.  674;  37  Am.  Bep.  472,  note. 

20  Bishop  0.  Bishop,  II N.  Y.  125. 

21  Goodrich  v.  Jones,  2  Hill,  142;  and  see  Martin  v.  Cope,  28  K.  T. 
180. 
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22  Rogers  V.  Gllllger,  30  ra.  St.  l&'i.  Compare  Meyers  v.  Schemp, 
67  IIL  i&.ii  Graham  r.  Wiley,  16  TJ.  C.  Q.  B.  265;  Harris  v.  Malloch, 
21 U.  C.  Q.  B.  82. 

33  Gardner  r.  Finley,  19  Barb.  317;  Snedeker  v.  Warrincr,  12  N.  Y.; 
170;  Johnston  v.  Morrow,  60  Mo.  839;  Southworth  v.  Ishani,  3  Sand. 
44«<.  Compare  Pierce  r.  Geoi^o,  108  Mass.  78;  Globe  etc.  Co.  v.  Qulnn, 
%  N.  Y.  23;  32  Am.  Bep.  259;  Jones  v.  Detroit  Chair  Co.  38  Mich.  92;  31 
Am.  Rep.  314. 

24  Sheldon  v.  Anable,  35  N.  Y.  279.  But  compare  Taftv.  Stetson, 
117  Mass.  471;  Davenport  v.  Shants,  43  Yt.  546. 

25  Adams  r.  Lee,  31  Mich.  440;  Robertson  v.  Oorsett,  39  Mich.  777. 

26  See  Birch  v.  Dawson,  2  Ad.  <£>  E.  37;  Seeger  v.  Pettit,  77  Pa.  St. 
437 :  18  A  m .  Rep.  452. 

27  Oves  V.  Oprlesby,  7  "Watts,  106;  Perkins  v.  Swank,  43  Miss.  349; 
Ford  c.  Cobb,  20  N.  Y.  344;  Van  Ness  v.  Packard.2  Peters,  137;  Holbrook 
V.  Chambcrlln,  116  Mass.  155;  17  Am.  Rep.  148;  Torrey  v.  Burnett,  38  N. 
J.  L.  457 ;  20  Am.  Kep.  421.  Compare  Watriss  ».  First  Nat.  Bank.  1-24  Mass. 
571 ;  26  Am.  Ren.  t94;  Tomer  v.  Conover,Law.  R.  5  Q.  B.  306;  Hellawell 
V.  Eastwood,  6  Ex.  295. 

28  Waprner  v.  Cleveland  etc.  R.  R.  Co.  22  Ohio  St.  563;  10  Am.  Rep. 
770;  and  see  Cobum  v.  Ames,  52  Cal.  385;  28  Am.  Rep.  634. 

29  Miller  v.  Baker.  I  Met.  27;  Coombs  v.  Jordon,  3  Bland  Ch.  284: 
22  Am.  Doc.  -J36;  and  see  Panton  vvRobart,  2  East,  88;  Martin  v.  Boe,  40 
£n?.L.&Kq.68;  7  El.  &  B.  237.  Compare  Adams  v,  Beadle,  47  Iowa, 
439;  29  Am.  Rep.  487. 

30  Kinprr.Wllcomb,7Barb.263.  Compare  Brooks  v.Galster,  51  Barb. 
196;  Ombony  r.  Jones,  19  N.  Y.  239, 240. 

§  10.  Money  treated  as  realty.— In  equity,  money 
is  sometimes  invested  with  the  incidents  and  attributes 
of  real  estate.!  Property  takes  the  form  into  which  it  is 
turned  by  its  owner,  if  such  owner  be  an  adult  and  of 
sound  and  disposing  mind;  2  hence,  in  equity,  money  di- 
rected in  wills  and  other  instruments  to  be  employed  in 
the  purchase  of  land  is  considered  as  land,8  in  accordance 
with  the  principle  that  a  court  of  equity  considers  things 
directed  or  agreed  to  be  done  as  having  been  actually 
performed,  where  nothing  has  intervened  which  ought  to 
prevent  a  performance.* 

1  See  March  r.  Barrier,  6  Ired.  Eq.  624 ;  Bogart  v.  Furraan,  10  Paige, 
4%;  "Walker  r.  Denne,2  Ves.  Jr.  170;  Fletcher  v.  Ashburner,  1  liro.  C. 
C.  497;  Wynian  r.  Wyman,  26  N.  Y.  253;  Houghton  ».  Hapgood,  13  Pick. 
154;  111  re  MiUer,  48  Cal.  165;  17  Am.  Rep.  422. 

2  Horton  p.  McCoy,  47  N.  Y.  21 ;  Denham  t;.  Cornell,  7  Hun,  662. 

8  Biddnlph  v.  Biddulph,  12  Ves.  161;  Foreman  v.  Foreman.  7  Barb. 
215;  Trelawuey  v.  Booth,  2  Atk.  307;  Craig  v.  Leslie,  3  Wheat.  5(53. 

4  Craig  ».  Leslie,  3  Wheat.  563;  and  sec  Coman  v.  Lakey,  80  N.  Y. 
150;  Arnold  r.  Gilbert,  5  Barb.  ICO;  Hawloy  v.  James,  5  Paige,  318; 
Bawley  v.  Adams,  7  Beav.  548;  Thomas  ».  Wood,  1  Md.  Ch.  2S6;  blocuni 
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same  against  all  the  world  but  tlie  State.^  And  an 
inquest  of  *'  office  found  "  ^  is  absolutely  necessary  before 
he  can  be  divested  of  it  by  the  State.^  But  an  alien  can- 
not take  an  estate  by  the  act  of  the  law,  as  by  descent, 
for  he  has  no  inheritable  blood;  7  and  in  case  the  heir  is 
an  alien,  the  title  eo  in8ta7itit  and  without  the  necessity  of 
any  inquest  or  other  proceedings  in  the  nature  of  **  office 
found,"  vests  in  the  State.^  In  this  country,  the  disa- 
bility of  alienage  has  been  removed  to  a  great  extent  by 
statute  in  the  different  States  ;d  but  in  a  few  of  them  the 
common  law  still  prevails.^^  As  it  respects  corporations, 
they  have  the  right  at  common  law  to  take,  hold,  and 
dispose  of  real  property,  for  any  purposes  not  inconsis- 
tent with  the  object  of  their  creation  ;i^  and  they  may 
take  by  all  the  usual  modes  of  acquiring  property.^ 

1  Co.  Litt.  2;  1  Blackst.  Com.  466:  Parker  v.  Stuckert,  2  Miles,  278; 
Hilemaii  v.  Bonslaugh,  13  Pa.  St.  344;  Hossv.  Stephens, 62  Pa.  St.  282; 
Bancroft  v.  Couseu,  13  Alien,  60;  Hacmon  v.  James,  7  Smedes  &  H. 
111. 

2  See  Fox  v.  Southack,  12  Mass.  14S;  Montgomery  v.  Dovion,  7  K 

H.  476;  Aptliorp  v.  Backus,  Kirby,  407;  1  Am.  Dec.  'M. 

3  Co.  Litt.  2:  Wadsworth  t>.  Wads  worth,  U  N.  T.  876;  Fairfax  v. 
Hunter,  7  Crauch,  did;  Gouverueur  v.  liobertsou,  11  Wheat.  332 

4  Goodrich  v.  Bussell,  43  N.  Y.  177. 

5  See  3  Blackst.  Com.  258;  Mooers  v.  White,  6  Johns.  Ch.  365;  Ver- 
mont V.  Boston  etc.  U.  B.  Co.  26  Yt.  433. 

6  Jackson  v,  Adams,  7  Wend.  888:  Elmondorff  o.  Carmichael,  8 
Litt.  472:  14  Am.  Dec.  86;  Goodrich  v.  Russeil,  42  N.  Y.  177.  But  upon 
the  death  of  the  alien  purchaser,  the  title  of  the  State  is  at  once  per- 
fect by  escheat,  without  any  procceUinffs  whatever:  42  N.  Y.  177; 
Crane  v.  Boeder,  21  Mich.  24;  4  Am.  Bep.  430. 

7  Mooers  v.  White,  6  Johns.  Ch.  365;  Jackson  v.  Fitzsimmons,  10 
Wend,  y;  24  Am.  Dec.  198;  Munro  v.  Merchant,  28  N.  Y.y,  16;  Orr  ». 
IIoagsou,4  Wheat.  463;  Elmondorff  v.  Carmichael,  3  Litt.  472;  14  Am. 
Dec.  86. 

8  Elmondorff  r.  Carmichael,  3  Litt.  472;  14  Am.  Dec.  86;  Sands  v. 
Lynhaui,  27  Gratt.  291;  21  Am.  Uep.  348;  Crane  v.  Beeder,  21  Mich.  24; 
4  Am.  Uep.  430:  and  see  Hinkle  v.  Shaddeu,  2  Swan,  46;  White  «. 
AVhlte,  2  Met.  (Ky.)  1S5;  Johnson  v.  Hai't,  8  Johns.  Cas.  322. 

9  Under  the  New  York  Statute,  the  children  of  a  resident  ali^i 
deceased  succeed  to  his  real  estate,  as  heirs,  although  they  are 
themselves  iion-residcnt  aliens:  Goodrich  r.  Bussell,  42  N.  Y.  177;  bo, 
in  Kentucky,  Eustache  r .  Boadaquest,  1 1  Bush,  42.  And  in  the  former 
State,  an  aiieii  female  who  intermarries  with  a  citizen  thereby  be- 
comes u  ciiizen  capable  of  taking  and  holding  lauds  by  purchase  or 
descent:  Luhrs  v.  Elmer,  80  N.  Y.  171.  Non-resident  aliens  may  take 
liiiul  by  descent  under  the  Massachusetts  statutes:  Lumb  v.  Jenkins, 
luu  Mass.  627.    See  Cal.  Civ.  Code,  §  671. 

10    See  Crane  v.  Boeder,  21  Mich.  24;  4  Am.  Bep.  480:  Sands  v.  I<yxk* 
ham,  27  Gratt.  291 ;  21  Am.  Bep.  348. 
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11  Ketcbum  r.  Buffalo,  14  N.  Y.  35S:  Sutton  v.  Cole,  3  ISIass.  239; 
Warden  etc.  v.  South  East  Bailw.  Co.  9  Hare,  489;  13  £n2.  L.  &  £q. 
240;  Boono  Coi-p.  §  40. 

12  Bobie  V.  Sedgwick,  35  Barb.  319. 

§  20.  Nature  of  seizin.— The  term  "seizin"  is  ap- 
plied to  the  possession  of  an  estate  of  freehold  ;i  and  the 
owner  of  such  an  estate  is  said  to  be  "  seized  "  thereof  .3 
Anciently,  the  term  was  used  to  denote  the  completion  of 
tbat  investiture  by  which  the  tenant  was  admitted  into 
the  tenure,  and  without  which  no  freehold  could  be  con- 
stituted or  pass.s  The  ceremony  of  liyery  of  seizin  was 
necessary  to  vest  a  title.*  But  the  common-law  convey- 
ance by  feoffment,  livery,  etc.,  was  never  adopted  in  this 
conntry ;  *»  or  if  so,  it  is  now  out  of  use,  being  wholly  super- 
seded by  deed  acknowledged  and  recorded.^*  A  convey- 
ance by  deed,  duly  acknowledged  and  recorded,  is 
equivalent  to  livery  of  seizin.'''  It  gives  to  the  grantee 
legal  investiture  of  the  land  conveyed,  and  has  the  same 
effect  as  if  the  grantor  entered  upon  the  land  and  gave 
actual  seizin  by  the  formal  delivery  of  turf  or  twig.s 
Actual  entry  upon  the  land  by  an  heir  or  grantee  is  not  in 
general  necessary  in  order  to  give  him  a  seizin  in  deed, 
provided  the  ancestor  or  grantor  was  seized  at  the  time, 
or  the  possession  was  vacant,  the  ancestor  or  grantor 
haying  the  right.^  The  legal  presumption  is,  that  seizin 
follows  the  title,  and  that  they  correspond  with  each 
other.i<>  In  the  absence  of  other  evidence,  the  deed  itself 
raises  a  presumption  that  the  grantor  had  sufficient  seizin 
to  enable  him  to  convey,  and  also  operates  to  vest  the 
legal  seizin  in  the  grantee,  ^i 

1  Co.  Litt.  153  a;  Slater  v.  Rawson,  6  Met.  439;  Towle  v.  Ayer,  8  N. 
H.  58;  Van  Rensselaer  v.  Poucher,  b  Denio,  35;  Duraudo  v.  Duraiido,  32 
Barb.  52{);  Bearce  v.  Jackson,  4  Mass.  408.  Accordlngr  to  the  modem 
authorities,  there  seems  to  be  no  legal  difference  between  the  words 
Kizlii  and  possession:  Shiter  v.  Rawsou,  6  Met.  43f),  444.  Suizlu  is  a 
nomengeneraHssem'tm,  and  means  ^'exvi  termini,**  the  whole  legal 
title:  Fitzliujrh  ».  Croghan,  2  Marsh.  J.  J.  42f);  19  Am.  Dec.  139.  As 
generally  understood,  Kelzln  is  of  two  kinds:  seizin  in  fact  or  In  deed, 
and  seizin  in  Lnfw :  Co.  Litt.  293  a;  Hovenden  v.  Annesley,  2  Schoales  <& 
L.  62J.  The  former  is  the  actual  possession  of  a  freehold,  the  latter  is 
the  right  to  Uie  possea&iou :  Yaadorheyden  v.  Craudell.  2  Denio,  9, 21; 


§  21  ESTATE  IN  FEE-SniPLE.  40 

I  N.  Y.  401 ;  Durando  v.  Durando,  32  Barb.  529.  Compare  Cook  v.  Ham- 
mond,  4  Uass.  4^J;  Muttlicws  v.  \Vai-d,  lu  Gill  &  J.  44;i;  Busli  v.  iirad- 
ley,  4  Day,  aoO;  Jcukiua  v,  Falicy,  73  N.  Y.  302. 

2  Seo  Wolla  V.  Prince,  4  Mass.  C8:  Warren  r.  Childs,  11  Mass.  225; 
Barr  t-.  Grutz,  4  Wiieac.  213;  I'ltzbugh  v.  Crc^Iiau,  2  Marsh.  J.  J.  429; 
I'J  Am.  Dec.  13J;  i:.uglialiDo  v.  Helmuth,  3  N.  Y.  2t)4. 

3  Co.  Lltt.  26G  6;  2  Blactsst.  Com.  209;  Taylor  v.  Horde»  1  Burr.  107; 

and  seo  rrius  v.  Xlichey,  2U  I'a.  St.  71. 

4  See  2  Blackst.  Com.  315, 316.  Livery  of  seizin  is  no  longer  neces- 
sary :  Stats.  U  and  U  Vict.  c.  iUJ,  i  2. 

5  See  4  Kent  Com.  84;  Brj'an  v.  Bradley,  16  Conn.  480;  Davis  v. 
Mason,  1 1'eters,  504. 

6  Hlgbue  r.  Bice,  5  Mass.  352;  Pldge  v.  Tyler,  4  Mass.  541. 

7  Ili^bee  v.  lUce,  5  Mass.  352;  and  see  Bradstreet  v.  Clarke,  12 

Wend.  <ii;i,077. 

8  Goodwin  V.  Hubbard,  15  Mass.  214;  Ward  v.  Fuller,  15  Pick.  185; 
McKee  v.  Tfout,  3  DaU.  489. 

9  Jackson  v.  Howe,  14  Johns.  406;  Green  v.  Chelsea,  24  Pick.  71; 
Green  v.  Liter,  8  Ciaucb,  22;;;  1  Grcenl.  Cruise,  *oO,  note.  Compare 
Jackson  v.  Woodman,  2  J  Mc.  266;  Hlnmau  v.  Ce  van  way,  9  Pa.  St.  4U. 

10  Barr  v.  Gratz,  4  Wheat.  213;  Ward  o.  Fuller,  15  Pick.  185;  and  see 
Furwcli  V.  iiogeris,  99  Mass.  33. 

11  Ward  V.  Fuller,  15  Pick.  185. 

§  21.  Disseizin.~By  the  term  "  disseiziD/'  according 
to  its  i3rimitive  and  genuiue  meaning,  is  to  be  understood 
an  entry  into  the  lauds  or  tenements  of  another,  accom- 
l)anied  with  expulsion,  or  ouster,  of  such  other  from  the 
freehold.^  Disseizin  is  an  estate  gained  by  wrong  and 
injury,  thereiil  differing  from  dispossession,  which  may 
be  by  right  or  wrong.2  But  a  disseizor  is  said  to  be  a 
dispossessor  by  wrong,  claiming  a  fee,  or  a  title  which  is 
equivalent  to  a  fee.^  The  elements  of  actual  disseizin 
are  the  fact  of  entering,  and  the  intention  to  usurp 
possession.*  Disseizin  is  always  a  tortious  act;^  yet  one 
may  become  a  disseizor,  though  entering  peaceably  under 
a  void  deed,**  or  by  fraud;  **  and  the  intention  to  disseize 
may,  under  some  circumstances,  be  imputed  to  those  who 
by  a  general  rule  of  law  are  in  ordinary  cases  incapable 
of  willing,  or  are  not  bound  by  an  exercise  of  the  will.s 
An  infant  or  a  feme  covert  may  be  a  disseizor .»  But  to 
constitute  actual  disseizin  there  must  be  an  unequivocal 
act  of  ownership,  open,  known,  exclusive,  adverse,  and 
uninterrupted.^^    Disseizin,  like  trespass,  is  a  tortious 
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act  adverse  m  its  nature,  and  in  derogation  of  tlie  right 
of  the  true  owner. ii  And  its  effect  is  to  give  the  disseizor 
an  absolute  title  in  fee,  if  he  be  suffered  to  remain  in 
undisturbed  possession  of  the  land  during  the  period 
prescribed  by  the  Statutes  of  Limitation.12  There  is, 
however,  a  disseizin  by  election  of  the  owner,  or  by 
construction  of  law,  which  is  recognized  in  opposition  to 
actual  disseizin  ;i^  not  necessarily  amounting  to  an 
ouster  of  the  freehold,  but  which  the  owner  may  elect  to 
treat  as  a  usurpation  of  his  freehold,  in  order  to  vindicate 
his  title  by  an  action  at  law.i'^ 

1  Smith  V.  Burtls,  6  Johns.  197;  Co.  Litt.  181  a,  257;  Jackson  v 
Rogers,  1  Johns.  Cas.  33:  Towle  v.  Ayer,8  N.  H.  60:  Clarke  p.  McClure, 
lOGratt.  305;  Ewing  v.  Burnet,  11  Peters,  41:  People  ».  Vjui  liensse- 
laer,  8  Barb.  189, 194;  TVilliams  v.  Thomas,  12  East,  141. 

2  Co.  Lltt.  153;  Matheson  v.  Trot,  1  Leon.  209;  Slater  v.  Bawson,  6 
Uet.  439;  Doe  v.  Thompson,  5  Co  wen,  371. 

3  See  Smith  v.  Burtis,  6  Johns.  197;  M'CaU  v.  Neely,  3  Watts,  71; 
Blgelow  V.  James,  10  Pick.  161. 

4  Smith  V.  Burtis. 6  Johns.  197;  Wiorgins  v.  HoUey,  11  Ind.  2:  Magee 
v>  M^ee,  37  Miss.  152;  Crpant  v.  Fowler,  39  N.  H.  101.  See  Varick  t*. 
Jackson,  2  Wend.  166;  19  Am.  llep.  571;  McGregor  v.  Comstock,  17  N. 
Y.  172. 

5  Doe  V.  Th6mpson,  5  Cowen,  371;  Bradstreet  v.  Huntington,  5  Pe- 
teT8,4U1.438. 

6  See  Bradstreet  v.  Huntington,  5  Peters,  401 ;  Whitney  v.  French, 
25  Vt.bttS;  Allyn  v.  Mather.  9  Conn.  114;  Beverly  v.  Burke,  9  Ga.  440; 
Thomas  v.  Kelly,  13  Ired.  263;  Small  v.  Proctor,  15  Mass.  4D5. 

7  Bradstreet  v.  Huntington,  5  Peters,  401. 

8  Bradstreet  v.  Huntington,  5  Peters,  401. 

9  1  Bolle  Abr.  653;  Bradstreet  v.  Huntington,  5  Peters,  401. 

10  Taylor  v.  Horde,  1  Burr.  110;  Slater  v.  Jopherson,  6  Cush.  120; 
Johnson  r.  Be:in,  119  l^rass.  271 :  Jackson  v.  schoonmaUcr,  2  Johns.  230; 
French  «.  Pearce,  8  Couu.  440;  Clarke  r.  McClure,  10  Gratt.  305;  Lane 
V.  Gould.  10  liarb.  2M;  Coburn  v.  Hollis,  3  Met.  125;  Wiutbrop  v.  Bon- 
8011, 31  Me.  381;  Jones  v.  Chiles,  2  Dan:i,  25;  Calhoun  v.  Cook,  9  Pa.  St. 
226;  Little  v.  Llbby,  2  Me.  242;  11  Am.  Dec.  G3. 

11  Cook  r.  Babcock,  11  C'u^h.  206;  and  see  Chadboume  v.  Swan,  40 
Me.  260;  Wlnthrop  v.  Benson,  31  Me.  3:^1. 

12  Wheeler  r.  Bates.  21  N.  H.  460;  Denham  v.  Holeman,26  Ga.  191; 
Little  V.  Downing.  37  N.  H.  367;  Groft  v.  ^Veakland,34  Pa.  !jt.  30S. 

13  See  Taylor  v.  Horde,  1  'Burr.  110;  Smith  v.  Burtis,  6  Johns.  197, 
215;  Prescott  v.  Severs,  4  Mason,  326. 

14  Jerrltt  r.  Wearo,  3  Price,  575;  Miller  v.  Sheckleford,  3  Dana,  389; 
Smith  V.  Burtis.  6  Johns.  197. 

§  22.  American  tenures.— -Tenure  is  the  mode  by 
wliich  a  man  holds  an  estate  in  lands.  1    Prior  to  the  intro- 
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d action  of  the  feudal  system  into  England,  lands  Trere 
allodial;  that  is,  they  were  held  in  free  and  absolute 
ownership,  the  same  as  personal  property  was  held.^  But 
in  consequence  of  the  Introduction  of  the  feudal  tenures 
by  the  Normans,  it  became  a  maxim  of  the  English  law, 
that  all  real  property  is,  in  theory,  vested  in  the  king,  as 
the  head  and  sovereign  representative  of  the  nation;* 
and  that  all  lands  in  the  kingdom  are  held,  either  me- 
diately or  immediately  of  the  crown,  In  consideration  of 
certain  services  to  be  rendered  by  the  tenant. ^  In  the 
United  States,  lands  are  held  unencumbered  by  any 
feudal  burden;  6  nevertheless,  in  theory  at  least,  all  valid 
individual  title  to  land  is  to  be  traced  to  a  grant  from  the 
crown,*'  or  a  State  government,  or  from  the  government 
of  the  United  States  J  So  every  man  holds  his  estate  sub- 
ject to  the  right  of  eminent  domain;  ^  and  it  is  also  held 
under  the  tacit  understanding  that  the  owner  shall  so 
deal  with  his  land  as  not  to  cause  injury  to  others. ^  The 
tenant  or  owner  in  fee  is,  however,  to  all  intents  and  par* 
poses,  absolute  owner;  w  and  it  may  be  said,  generally, 
that  lands  in  this  country  are  held  by  an  allodial  title. u 
The  principle  of  discovery  was  the  original  foundation  of 
titles  to  land  on  the  American  continent,  as  between  the 
different  European  nations,  by  whom  conquests  and  set- 
tlements were  here  made.^  Those  nations  asserted  the 
exclusive  right  of  granting  the  soil  to  individuals,  subject 
only  to  the  Indian  right  of  occupancy  ;i8  and  this  princi- 
ple was  adopted  by  the  United  States. i*  It  follows  that 
the  Indian  title  is  subordinate  to  the  absolute  ultimate 
title  of  the  Government;  i»  and  the  Indian  inhabitants  are 
to  be  deemed  incapable  of  transferring  the  absolute  title 
to  others.  18 

1  2  Douv.  Diet.  585.    See  2  Blackst.  ConL.  45, 105. 

2  2  Blackst.  Com.  47;  3  Kent  Com.  494. 
8'  Co.  Lltt.  1  6;  1  Greenl.  Cruise,  *19. 

4  2  Blackst.  Com.  103;  Commonw.  v.  Alger,  7  CuSh.  53, 90. 

5  Seo  Cornell  v.  Lamb,  2  Cowen,  652;  Bradley  v.  Dwight,  62  Hew, 
Pr.  300;  Lorman  v.  Benson,  8  Mich.  18:  Morgan  v.  King,  30  Bai*b.  9; 
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Van  Bensselaer  v.  Hayos,  1!)  N.  T.  91 ;  Matthews  r.  Ward,  10  Gill  &  J. 
443;  4  Kent  Com.  24;  11  Am.  Jm*.  94;  1  Story  Const.  160;  Coole  v.  Ham- 
mond, 4  Mason,  478. 

6  Chlstaolm  v.  G«or^,  2  Dall.  470.  Everv  acre  of  land  in  this  coun- 
try was,  prior  to  the  Uevolution,  held  mecliately  or  immediately  by 
grants  from  the  crown:  Chisholm  v.  Georgia,  2  Dall.  470;  and  see 
Commonw.  v.  Alger,  7  Cush.  68;  Commonw.  v.  Charlestown,  1  Pick.  180. 

7  Jackson  v.  Ingraham,  4  Johns.  163;  Jackson  v.  Hart,  12  Johns.  77: 
Chisholm  v.  Georgia,  2  Dall.  470;  De  Armas  v.  Mayor  etc.  5  Mart.  (La.) 
132;  3  Kent  Com.  307.  Compare  People  v.  Van  Bensselaer,  8  Barb.  189, 
253;  Barlow  v.  Lambert,  28  Ala.  704. 

8  Taylor  v.  Porter,  4  Hill,  143;  Crosby  v.  Hanover,  36  N.  H.  404; 
People  V.  Smith,  21 N.  Y.  6^5;  Kohl  v.  United  States,  91  U.  S.  867;  S  256, 
post. 

9  Commonw.  v.  Tewksbmry,  11  Met.  S5:  Commonw.  v.  Alger,  7 
Ci]8h.53,86. 

10  4  Kent  Com.  3. 

11  Matthews  v.  Ward,  10  Gill.  &  J. 443;  Desllrer's Ga8e,5It3wle,112; 
Wallace  9.  Harmstad,  44  Pa.  St.  500;  Cornell  r.  Lamb,  2  Cowen,  652; 
DePeyster  v.  Michael,  6  N.  T.  467;  Bradley  v.  Dwight,  62  How.  Pr.  300. 

12  Bogers  v.  Jones,  1  Wend.  237;  Johnson  v.  Mcintosh,  8  Wheat.  543; 
Martin  9.  Wordell.  16  Peters,  367;  Jackson  v.  Ingraham,  4  Johns.  163. 
See  People  v.  Folsom,  6  Cal.  373;  United  States  v.  Cambutson,  20 
How.  59. 

13  Johnson  v.  Mcintosh,  8  Wheat.  543. 

14  Johnson  v.  Mcintosh,  8  Wheat.  543. 

15  Strong  V.  Waterman,  11  Paige,  607;  Brashear  v.  Williams,  10  Ala. 
630;  Johnson  o.  Mcintosh,  8  Wheat.  543:  Brown  v.  Wenham,  10  Met. 
4^.  Compare  Fellows  v.  Lee,  5  Denio,  628;  Stephens  v.  Westwood,  20 
Aia.  275. 

16  Johnson  «.  Mcintosh,  8  Wheat.  643;  Clark  v.  Williams,  19  Pick. 
fiOU;  Goodell  V.  Jackson,  20  Johns.  693;  11  Am.  Dec«  351. 
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are,  at  common  law,  usually  divided  into  (1)  qualified 
or  base  fees;  and  (2)  fees  conditional^  —  afterwards 
denominated  fees-tail,  in  consequence  of  the  statute  de 
donis.'^  A  qualified  or  base  fee  is  an  estate  having  a 
qualification  annexed  thereto,  and  which  must  be  deter- 
mined whenever  that  qualification  is  at  an  end;^  as 
where  land  is  granted  to  A  and  his  heirs,  tenants  of  the 
manor  of  Dale,  whenever  the  heirs  of  A  cease  to  be  ten- 
ants of  that  manor,  their  estate  terminates.*  Such  an 
estate  is  deemed  a  fee,  because  it  may  possibly  endure 
forever;  5  but  it  is  termed  a  base  fee,  since  its  duration 
depends  upon  the  concurrence  of  collateral  circumstances, 
which  qualify  and  debase  the  purity  of  the  title. ^  A 
conditional  fee,  at  common  law,  was  an  estate  limited  to 
some  particular  heirs,  exclusive  of  others;''^  as  to  the 
heirs  of  a  man's  body,  or  to  the  heirs  male  of  his  body.s 
This  kind  of  limitation  was  construed  to  be  a  fee-simple, 
on  condition  that  the  grantee  had  the  heirs  prescribed  ;9 
therefore,  if  he  had  the  specified  issue,  his  estate  became 
absolute  by  the  performance  of  the  condition,  at  least  for 
the  three  purposes  of  alienation,  forfeiture*  and  incum- 
brance."  So  the  grantee  of  a  conditional  fee  might  also 
alien  the  estate  before  issue  had,  and  if  issue  were  born 
after  the  alienation,  the  grantor  was  excluded  during  the 
existence  of  such  issue;  ii  and  the  issue  were  also  bound 
by  the  alienation  of  their  ancestor. i^  In  case  the  grantee 
died  without  having  had  issue,  the  estate  reverted  to  the 
grantor,  who  was  at  liberty  to  re-enter  as  for  breach  of 
condition.i3  But  the  grantee,  after  the  birth  of  issue, 
could  alien  in  fee,  and  afterwards  repurchase  the  lands, 
thus  acquiring  an  estate  in  fee-simple  absolute  that 
would  descend  to  the  heirs  in  general,  according  to  the 
course  of  the  common  law.^*  This  mode  of  construing 
conditional  fees  was,  however,  regarded  with  much  dis- 
favor by  the  nobility  and  great  landed  proprietors,  who 
were  desirous  of  perpetuating  their  possessions  in  their 
own  families;  i^  hence  they  procured  the  enactment  of  the 
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Statute  of  "Westm.  2, 13  Edw.  1,  c.  1,  entitled  the  statute 
"  de  donis  conditionalibits.**  i^  The  effect  of  this  statute 
was  to  take  away  the  power  of  alienation  on  the  birth  of 
issue."  Tlie  courts,  in  construing  it,  held  that  where  an 
estate  was  limited  to  a  man  and  the  heirs  of  his  body,  the 
donee  should  not  in  future  have  a  conditional  fee,  but 
considered  that  the  estate  was  divided,  by  creating  a  par- 
ticular estate  in  the  donee,  called  an  estate  tailf  subject 
to  which  the  reversion  in  fee  remained  in  the  donor.  ^8 
An  estate  tail  is  therefore  described  to  be  an  estate  of 
inheritance,  deriving  its  existence  from  the  statute  de 
donis,^  which  is  descendible  to  some  particular  heirs  only 
of  the  person  to  whom  it  is  granted,  and  not  to  his  heirs 
general.^ 

1  2  Blackst.  Com.  109;  Co.  Lltt.  1 5;  1  Greenl.  Crt^se,  66, 67. 

2  Stat.  Westm.  2, 13  Edw.  1.  c.  1. 

3  2  Blackst.  Com.  109;  4  Kent  Com.  9;  Walslngbam's  Case,  Flow. 
657.  .  -o  . 

4  2  Blackst.  Com.  109;  and  see  1  Prest.  Est.  431;  Idle  v.  Cooke,  3 
Ba}in.  Ld.  1148;  Doe  v.  Woodroffe,  10  Mees.  &  W.  608;  Goodright  v. 
Seai-le,  2  Wils.  29. 

5  Walsingham's  Case,  Plow.  657. 

6  2  Blackst.  Com.  109, 110. 

7  2  Blackst.  Com.  110;  1  Greenl.  Cruise,  66, 67. 

8  Co.  Lltt.  19  o;  1  Spence  Eq.  Jur.  140. 

9  Co.  Lltt.  10  a;  Wlllion  v.  Berkeley,  Flow.  233.  Compare  Buck* 
worth  V.  Thlrkell,  3  Bos.  &  P.  652. 

10  2  Blackst.  Com.  110,  HI;  1  Greenl.  Cruise,  68;  and  see  Pearse  v. 
EJUian,  1  McMun.  231;  Izard  v.  Izard,  1  Bailey  Ch.  228;  Croxall  v, 
bhererU,  5  Wall.  2«i3, 284. 

11  1  Greenl.  Cruise,  68;  Co.  Litt.  19  a. 

12  Co.  Litt.  19  o;  1  Greenl.  Cruise,  68.  See  Willlon  ©.Berkeley, 
Plow.  233, 247. 

13  1  Greenl.  Cruise,  68, 69;  4  Kent  Com.  11. 

14  2  Blackst.  Cotn.  HI ;  and  see  Butler  v.  Huestis,  68  111.  594;  18  Am. 
Rep.  589, 591 ;  CroxaU  ».  Shererd,  5  Wall.  284. 

15  1  Greenl.  Cruise,  69;  1  Spence  Eq.  Jur.  141. 

16  Bee  Co.  Litt.  21;  2  Blackst.  Com.  112;  4  Kent  Com.  11, 12. 

17  2  Blackst.  Com.  112;  4  Kent  Com.  12;  2  Prest.  Est.  378. 

18  Taylor  w.  Horde,  1  Burr,  115;  1  Greenl.  Cruise,  69;  and  see  Bux- 
ton V.  Uxbridge,  10  Met.  87;  Steel  v.  Cook,  1  Met.  281;  Wight  v. 
Thayer,  1  Gray,  284;  Maslln  v.  Thomas,  8  GiU.  18. 

19  Stat.  Westm.  2, 13  Edw.  1,  c.  1. 

20  1  Greenl.  Cruise,  70;  2  Prest.  Est.  453.    The  very  nature  of  an 
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estate  tall  Is,  tbat  It  Is  an  estate  of  inheritance  limited  to  a  lartlcnlu 
class  of  heirs:  Wight  v.  Thayer,  1  Gr&y,  287;  and  see  Hall  v.  Thayer, 
5  Gray,  523. 

§  24.  Qeneral  and  special.— An  estate  tail  Is  either 
general  or  special.^  The  former  is  where  lands  and  ten- 
ements are  given  to  a  man  and  the  heirs  of  his  bo<ly 
generally;'^  the  latter  is  where  the  gift  is  restrained  to 
certain  heirs  of  the  donee's  body,  exclusive  of  others.^ 
Thus,  if  the  gift  be  to  one,  and  the  heirs  of  his  body  be- 
gotten, it  is  an  estate  in  tail  general,  because  the  donee's 
issue  in  general  by  any  marriage  is,  in  successive  order, 
capable  of  inheriting  the  estate  tail ;  ^  but  if  the  gift  be  to 
a  man  and  the  heirs  of  his  body  on  Mary  his  present 
wife  to  be  begotten,  it  is  an  es'late  in  tail  special,  the 
issue  of  the  donee  by  any  other  wife  being  excluded.^ 

1  2Blackst.  Com.  113;  Butler  v.  Huestls,63  lU.  594;  18  Am.  Bep. 
689, 592. 

2  2  Blackst.  Com.  113;  1  Greenl.  Cniise,  70. 

3  2  Blackst.  Com.  113, 114. 

4  2  Blackst.  Com.  113;  1  Greonl.  Cruise,  70;  Co.  Litt.  26  b. 

5  2  Blackst.  Com.  113.  114;  1  Greeul.  Cruise,  70.  See  McKenziev. 
Joues,  39  Miss.  230. 

§  25.  Male  and  famalo.— Estates,  both  in  general 
and  special  tail,  may  either  be  in  tail  male  or  tail  female.^ 
In  case  of  an  entail  male,  the  heirs  female  are  not  inher- 
itable; 2  nor,  on  the  other  hand,  are  the  heirs  male  in- 
heritable in  case  of  a  gift  in  tail  female.^  Therefore,  if 
the  donee  in  tail  male  has  issue  a  daughter,  who  has 
issue  a  son,  this  son  cannot  inherit  the  estate,  because  he 
cannot  deduce  his  descent  wholly  by  heirs  male,*  So,  if 
a  man  have  two  estates  tail,  the  one  in  tail  male,  the 
other  in  tale  female,  and  has  issue  a  daughter  who  has 
issue  a  son,  this  son  cannot  succeed  to  either  of  the 
estates,  for  the  reason  that  he  cannot  deduce  his  descent 
wholly  either  in  the  male  or  the  female  liue.^ 

1  2  Blackst.  Com.  114. 

2  Co.  Litt.  25;  1  Greenl.  Cruise,  70, 71 :  and  see  Hulbnrt  r.  Emerson. 
16  Mass.  241;  Bemal  v.  Bemal,  3  Mylno  &  C.  559. 
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3  1  Oreenl.  Crnise,  70, 71 :  Derm  v.  Hobson,  5  Burr,  2609 ;  2  Black.  W. 
685;  Oddie  v.  Woodford,  3  Mylne  &  C.  684. 

4  2  Blackst.  Com.  114;  Horlbnrt  r.  Emerson,  16  Mass.  241. 

5  Co.  Litt.  25 6:  2  Blackst.  Com.  114;  and  see  1  Greenl.  Cruise,  71 ; 
Wms.  Real  Prop.  30. 

§  26.  How  created. — It  is  necessary  to  the  creation 
of  an  estate  tail  that  there  be  a  limitation  to  heirs  of  the 
donee's  body.i  The  word  "body,**  or  some  other  words 
indicating  procreation,  are  indispensable  to  make  it  a  fee- 
tail,  and  ascertain  to  what  heirs  in  particular  the  fee  is 
limited;^  and  if  either  the  words  of  inheritance  or  words 
of  procreation  be  omitted,  although  the  others  are  in- 
serted in  the  grant,  this  will  not  make  an  estate  tail.^ 
But  greater  latitude  has  been  given  to  the  construction  of 
wills  then  of  dceds,^  and  an  estate  tail  may  be  created  by 
a  devise  to  a  man  and  his  seed,  or  to  a  man  and  his  pos- 
terity, or  by  othex  words  which  show  an  intention  to  re- 
strain the  inheritance  to  the  descendants  of  the  devisee.^ 

1  See  2  rrest.  Est.  360;  Altham's  Case,  8  Ben.  154  b ;  Idle  v.  Cooke,  2 
Raym.  Ld.  1152;  Corbiu  v.  Healy,  20 Pick.  515;  WlUiamson  v.  Daniel,  12 
Wbeat.  568. 

2  Co.  Lltt.  20  6;  2  Blackst.  Com.  114, 115;  2  Prest.  Est.  480;  and  see 
Perry  r.  Kline,  12  CusJi.  127;  Atlln  v.  Bunce,  1  Boot,  96;  Pratt  v. 
Flamer,  5  Har.  &  J.  10. 

3  2  Blackst.  Com.  115;  2  Prest.  Est.  412;  and  see  Butler  v.  Huestls, 
68  lU.  594;  18  Am.  Rep.  589, 532;  Baker  v.  Scott,  02  lU.  86. 

4  Ebby  V.  Ebby,5  Pa.  St.  461;  Bowers  t>.  Porter,  4  Pick.  196;  §  16, 
ante. 

5  Co.  Lltt.  9,27;  2  Blackst.  Com.  115;  Wood  v.  Baron,  1  East,  259; 
Nl^tlngale  v.  Barrell,  15  Pick.  104;  Amelong  v.  Dormeyer,  16  Serij.  & 

§  27.  "What  may  be  entailed.— Within  the  statute 
de  donis,  not  only  lands  may  be  entailed,  but  also  every 
species  of  incorporeal  property  of  a  reai  nature  ;i  such  as 
rents,  estovers,  commons,  and  the  like.2  So  money  di- 
rected to  be  laid  out  in  the  purchase  of  land  is  regarded 
in  equity  as  land,^  and  may  be  entailed.*  And,  in  gen- 
eral, if  the  thing  be  annexed  to  lands,  or  in  any  wise  con- 
cern lands  or  relate  to  them,  it  may  be  entailed.*  But 
mere  personal  chattels,  not  partaking  of  the  realty,  cannot 
be  entailed  ;C  as,  for  instance,  an  annuity,  which  charges 
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only  the  person,  and  not  the  lands,  of  the  grantorJ 
Though  if  an  annuity  be  granted  to  a  man  and  the  heirs 
of  his  body,  the  grantee  has  still  a  conditional  fee  at  com- 
mon law.  8 

1  Nevil's  Case,  7  Bep.  33;  1  GreenL  Cruise,  72,  73;  Child  v.  Baylie. 

Cro.  (Jac.)  4G1. 

2  2  Blackst.  Com.  113 ;  Co.  Litt.  20  a. 

3  See  §  10,  ante. 

4  1  Grcenl.  Cruise,  73. 

5  NevH's  Case,  7  Bep.  33;  2  Blackst.  Com.  113;  and  see  Atkinson  v. 
Hutchinson,  3  P.  Wms.  259;  Stockton  c.  Ifartin,  2  Bay,  471. 

6  2  Blarkst.  Com.  113;  Co.  Litt.  20  a;  and  see  Dorr  r.  Wainwrlght. 
n  Pick,  'ili;  Adams  v.  Cruft,  14  Pick.  16,  25;   Green  v.  Stevens,  19 

Ves.  73. 

7  Stafford  r.  Buckley.  2  Yes.  Sr.  171 ;  Aubln  v.  Daly,  4  Bam.  A  Aid. 
69;  Holderiicsse  v.  CurmartUeu,  1  Bro.  C.  C.  377. 

8  Nevil's  Case,  7  Bep.  33, 125;  2  Blackst.  Com.  113. 

§  23.  "Wlio  may  be  tenants.~All  natural  persons 
capable  of  holding  estates  of  inheritance  may  be  tenants 
in  tail;  ^  and  it  was  early  determined  that  the  king  was 
within  the  statute  de  donis,  as  well  as  any  other  person.^ 

1  1  Greenl.  Cruise,  74. 

2  Willion  V.  Berkeley,  Plow.  227. 

§  29.  Conveyance  by  tenant.— The  tenant  in  tail 
was  restrained  by  the  statute  de  donis  from  alienating  his 
estate  for  a  longer  term  tlian  that  of  his  own  life;^  and 
this  restriction  was  extended  by  construction  to  the  issue 
in  iiifinitumJ^  But  it  is  not  to  be  understood  literally 
that  the  grantee  had  only  an  estate  for  life,  which  ipso 
facto  determined  by  the  death  of  the  tenant  in  tail.s  The 
meaning  was,  that  the  grantee's  estate  was  certain  and 
indefeasible  only  during  the  life  of  the  tenant  in  tail, 
upon  whose  death  it  became  defeasible  by  his  issue.*  In 
other  words,  the  grantee  acquired  a  base  f  ee,6  determin- 
able on  the  death  of  the  tenant  in  tail  by  the  entry  of  the 
issue  in  tail.s  But  where  something  was  granted  out  of 
an  estate  tail,  as  a  rent,  etc.,  such  grant  became  absolutely 
void  by  the  death  of  the  grantor."  The  issue  in  tail  is 
not  bound  to  complete  any  contract  made  by  his  ancestor 
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relative  to  the  estate  tail;  <  bnt  if  he  does  any  act  to- 
wards carrying  such  contract  into  effect,  he  will  be 
compelled  in  equity  to  perform  it.^ 

1  See  1  Greenl.  Craise,  T7;  Walsingham's  Case,  Flow.  S54. 

2  fiesr.v.  Fogossa,FIow.  13. 

S  Macbell «.  Clarke,  2  Raym.  Ld.  779. 

4  Machell  v.  Clarke,  2  Raym.  Ld.  779;  Seymocurfi  Case,  10  Hep.  96  a; 
1  Greenl.  Cruise,  78. 

5  See  S  23,  onre. 

6  Machell  v.  Clarke,  2  Baym.  Ld.  779;  WUting  v.  Whitiiig,  4  Conn. 
179. 

7  Walter  V.  Bonld,  Bnlst.  32. 

8  Partridge  v.  Dorse/,  8  Har.  &  J.  902;  1  Oieenl.  Cruise,  84;  Frank  ^ 
t.  Halnwarlng,  2  Beav.  115. 

9  Ftank  v.  Malnwartng,  2  Bear.  115 ;  Wharton  v.  Wharton,  2  Yem.  S. 

§  30.  How  barred.— In  England,  estates  tail  were 
deemed  to  be  very  injurious  to  the  industry  and  com- 
merce of  the  nation,  and  many  attempts  were  made  in 
parliament  to  procure  a  repeal  of  the  statute  de  donis,^ 
These  attempts  were,  however,  unsuccessful,  owing  to  the 
resistance  of  the  great  landed  proprietors  and  their  fam- 
ilies, and  no  adequate  relief  was  obtained  against  the 
national  grievance,  until  a  method  was  devised  to  evade 
the  statute  by  means  of  common  recoveries.^  These  were 
fictitious  proceedings,  introduced  for  the  purpose  of  elud- 
ing the  statute  de  donU,  and  established  by  resolution  of 
the  judges  in  Taltarum's  Case,  12  Edw.  4,  A.  D.  1472.^ 
They  were  subsequently  noticed  and  indirectly  sanctioned 
by  various  acts  of  parliament,  and  became  to  be  regarded 
as  mere  forms  of  conveyances  or  common  assurances.^ 
They  had  the  force  and  effect  of  an  absolute  bar,  not  only 
of  all  estates  tail,  but  of  remainders  aud  reversions  ex.- 
pectant  on  the  determination  of  such  estates.^  But  con- 
veyances iu  England  by  fine  and  recovery  are  now 
Bbolished  by  statute,  and  estates  tail  can  only  be  barred 
by  a  deed  enrolled  under  the  statute.* 

1   8eo  Co.  Lltt.  19  6;  4  Kent  Com.  1^,  13. 

_  2  2  Blackst.  Com.  116;  Wms.  Beal  Prop.  39.   See  Bansleyv.  Stott. 
»l*a.8t.  126. 

Booarx  BSAL  Faop.— 5. 
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8  Tear  Boot,  12  Edw.  4.  19;  2  Prest.  Est.  454;  2  Blackst.  Com.  357; 
1  Spa&r  £q.  143.    See  Boseboom  v.  Van  Vechten,  5  Denlo,  414. 

V  "2  Blackst.  Com.  S57,  360,  note;  4  Kent  Com.  13;  Dewitt  v.  Eldred, 
4  Serg.  &  B.  421 ;  Croxall  v.  Shererd,  5  Wall.  285. 

^   Mildmay's  Case,  6  Rep.  40:  Mary  Portington's  Case,  10  Bep.  35; 
SSftackst.  Com.  361;  Martin  v,  Strachan,  5  Term  Rep.  107,  note. 

6  Stats.  3  and  4  Will.  4,  c.  74 ;  and  see  Church  v.  Edwards.  2  Bro.  C. 
C  180;  Egerton  v.  Earl  etc.  1  81m.  (N.  S.)  464;  7  Eng.  L.  A  £q.  170; 
CLOBeboom  v.  Van  Vechten,  5  Denio,  414. 

§  31.  Incidents  to. — ^Among  the  incidents  inseparably 
annexed  to  estates  tail,  the  tenant  may  commit  every 
kind  of  waste  upon  the  premises;  as  by  felling  trees,  pull- 
ing down  houses,  etc.^  But  he  must  exercise  the  povrer 
during  his  life;^  and  if  he  sells  trees  growing  on  the  land, 
the  vendee  must  cut  them  down  during  the  life  of  the 
vendor,  or  they  will  descend  with  the  land  to  the  heir.* 
Other  incidents  of  estates  tail  are  the  courtesy  of  the  hus- 
band and  the  dower  of  the  wife;^  and,  as  already  seen, 
an  estate  tail  may  be  barred.^  The  tenant  in  tail  is  en- 
titled to  all  deeds  and  muniments  belonging  to  the  lands,^ 
and  Chancery  will  compel  their  delivery  over  to  him; '  and 
he  is  not  bound  to  pay  off  outstanding  charges  or  encum- 
brances affecting  the  estate;  ^  though  he  is  bound  in  some 
cases  to  keep  down  the  interest.^  The  doctrine  of  merger 
has  no  application  to  estates  tail,i<^  so  that  one  may  have 
at  the  same  time,  and  in  his  own  right,  both  an  estate  tail 
and  the  immediate  reversion  in  fee-simple,  in  the  same 
land.il 

1  Hales  V.  Petit,  Plow.  259;  2  Blackst.  Com.  115.  116:  Jervis  v, 
Bruton,  2  Yem.  251;  Att.-Gen.  v.  Duke  of  Marlborough,  3  Madd.  498. 

2  Llford'8  Case,  11  Bep.  50  a. 

8   LIford's  Case,  11  Bep.  50  a;  1  OreenL  Croise,  74. 

4  2  Blackst.  Com.  115, 116;  Co.  Litt.  224  a;  and  see  Mandlebaam  v. 
McDonnell,  29  Mich.  78 ;  18  Am.  Bep.  72. 

5  S  30,  ante. 

6  1  Greenl.  Cmlse,  75;  Harrington  v.  Price,  8  Bam.  A  AdoL  170. 

7  Jones  v.  Morgan,  1  Bro.  C.  C.  206. 

8  Wharton  v.  Wharton,  2  Yem.  3 ;  Partridge  v.  Doney,  S  Bar,  A  J« 

302. 

9  1  Oreenl.  Cruise,  76. 

10  Boe  0.  Boldwere,  5  Term.  Bep.  110;  Wlscofs  Case,  2  Bep.  61  a* 

11  Wlscot's  Case,  2  Bep.  61  a;  1  Qreenl.  Cruise,  75. 
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§  32.   How  far  recognized  in  the  United  States!. 

^Estates  tail  were  introduced  into  this  country  with  other 
elements  of  the  common  law,  and,  prior  to  the  devolutions 
the  use  of  a  fine  or  common  recovery  in  barring  them  had 
become  universal,  i  But  such  estates  were  regarded  as 
being  contrary  to  public  policy,  and  have  accordingly  been 
turned  into  estates  in  fee-simple  absolute  in  the  several 
States,  by  force  of  their  respective  statutes  .^  Or,  if  recog- 
nized, they  are  subject,  nevertheless,  to  be  barred  by  deed, 
and  by  common  recovery  .8 

1  See  Partridge  v.  Dorsey,  3  Bar.jk  J.  302:  Lyle  v.  Blchards,  9  Serg. 
ft  R.  830:  Ally^  v.  Mather,  9  Conn.  114:  Van  Rensselaer  v.  Kearney,  U 
How.  297;  Hawley  v.  Northampton,  8  Mass.  34;  Jackson  v.  Van  Zandt, 
12  Johns.  169;  Dennett  v,  Dennett,  40  N.  H.  500.  Fines  were  abolished 
In  New  York  in  1830:  McGregor  v.  Comstock,  17  N.  Y.  162. 

2  4  Kent  Com.  14, 16.  See  Croxall  v.  Shererd,  6  Wall,  268;  More- 
home  v.  Gotheal.  1  N.  J.  480;  Allynv.  Mather,  9  Conn.  114:  Van  Rens- 
selaer r.  Poucher,  5  Denio,  &5;  Redstrake  v.  Townsend,  39  N.  J.  L.  379; 
Watkinsr.  Sears,  3  6111. 492;  Den  v.  Fox,  5  Halst.  39:  Albany  Ins.  Co. 
».Bay.4N.  Y.  9;  Omdofl  v.  Turman,  2  Leigh,  200;  21  Am.  Dec.  608; 
Jewell  V.  Warner,  35  N.  H.  176;  Posey  v.  Budd,  21  Md.  477;  Cal.  Civ. 
Code,  S  763. 

J  Nlghtlnprale  v.  Bnrrell,  15  Pick.  116;  Weld  v.  Williams,  13  Met.  486; 
laldler  v.  Young  2  Har.  &  J.  69 :  LIthgow  v.  Kavenah,  9  Mass.  161, 167. 
Compare  PoUock  v.  Speidel,  17  Ohio  St.  439. 


CHAPTEE  IV. 

BSTATB  FOS  LIFE. 

S  38.  Definition. 

f  84.  How  created. 

f  35.  Pur  autre  vie, 

f  36.  Bight  to  estovers  and  emblements. 

S  37.  How  affected  by  mei^r. 

S  38.  Encumbrances,  taxes,  etc. 

S  39.  Forfeiture. 

S  40.  Praying  in  aid. 

S  41.  Possession  of  title  deeds. 

S  42.  Alienation  of  estate. 

S  43.  Termination  of  estate. 

§  33.  Definition.— An  estate  for  life  is  a  freehold 
estate,  not  of  inheritance,  but  which  is  confined  to  the  life 
or  lives  of  some  particular  person  or  persons,  or  to  the 
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happening  or  not  happening  of  some  uncertain  event  ^ 
The  tenant  for  life  haa  a  right  to  the  possession  and 
usufruct,  without  having  the  absolute  property  and  in- 
heritance of  the  land  itself,  which  is  vested  in  some  other 
,  person.^ 

1  1  Greenl.  Cnxlse,  101;  and  see  Foster  v.  Jolee,  8  Wash.  C.  G.  498; 
Eldrldge  v.  Preble.  34  Me.  151;  Oarlaad  v.  Crow,  2  BaU.  (S.  C.)  24;  De- 
jamatte  v,  Allen,  5  Oratt.  499;  People  v.  Glllls,  24  Wend.  201. 

2  1  Greenl.  Cruise,  101, 102;  Eldrldge  v.  Preble,  84  Me.  151.  A  hus- 
band has,  at  common  law,  a  life  estate  in  lands  of  which  his  wife 
owns  the  fee :  Eldrldge  v.  Preble,  84  Me.  151. 

§  34.  How  created.— Estates  for  life  are  either  con- 
ventional or  legal.^  The  first  are  created  by  the  act  of 
some  party,  as  by  a  deed  or  devise;  and  the  second  derive 
their  existence  from  operation  of  law.^  Conventional 
estates  for  life  may  be  created  by  express  words  of  disposi- 
tion for  the  life  of  the  grantee  or  devisee,  or  for  the  life  of 
any  other  person,  or  for  more  lives  than  one;*  they  may 
also  be  created  by  a  general  disposition,  without  defining 
or  limiting  any  specific  estate.^  Thus,  if  A  grants  land 
to  B,  without  specifying  the  term  of  duration,  and  without 
words  of  limitation,  B  will  take,  at  commou  law,  an  es- 
tate for  life; 5  for,  since  no  words  of  inheritance  are  men- 
tioned in  the  grant,  it  caunot  be  construed  to  be  a  fee,^ 
and  as  all  grants  are  given  that  construction  which  is 
most  favorable  to  the  grantee,^  he  will  be  entitled  to  an 
estate  during  his  own  life,  provided  the  grantor  has 
authority  to  make  such  a  grant.  ^  Under  a  grant  of  lands 
to  a  man,  his  executors,  administrators,  and  assigns,  but 
without  the  word  '*  heirs,"  the  grantee  takes  only  a  life 
estate  in  the  premises.*^  So  a  conveyance  "to  J.  M.  and 
his  generation,  to  endure  as  long  as  the  waters  of  the  Del- 
aware shall  run,"  was  held  to  pass  no  more  than  a  life 
estate.  i<>  And  if  there  are  no  words  of  inheritance  in  a 
bequest  of  real  property,  the  estate  is  for  lif e."- 

1  2  Blackst.  Com.  120;  4  Kent  Com.  24. 

2  4  Kent  Com.  24;  1  Greenl.  Cruise,  102;  and  see  Stewart  v.  Clark, 
18  Met.  7U. 
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S  2  Blackst.  Com.  120;  Co.  Litt.  41  6;  Hewiinsv.  BUppam,  5  Bam. 

AC.  221. 

4  Co.  Litt.  42;  2  Blackst.  Com.  120. 

5  3  Blackst.  121 ;  4  Kent  Com.  25. 

6  See  §16,  ante. 

7  Co.  Litt.  36;  2  Blackst  Com.  121 ;  §  3M,po9t, 

8  Co.  Litt.  42  a:  2  Blackst.  Com.  121. 

9  Clearwater  v.  Bose,  1  Blackf.  137.  See  Morrsdl  v.  Satton,  4  Bear. 
478. 

10  Foster  «.  Joice»  3  Wash.  C.  C.  498. 

11  Wltberspoon  v.  Dmilap,  1  McCord,  546;  Jackson  v.  Embler,  14 
Johns.  198. 

§  35.  Fur  autre  vie.— Where  the  estate  is  for  the 
life  of  another  person,  it  is  technically  termed  an  estate 
pur  autre  vie,  and  he  by  whose  life  it  is  held  is  styled 
cestui  que  vie.^  It  is  the  lowest  species  of  freehold,  and 
is  esteemed  of  less  value  than  an  estate  for  a  man's  own 
life.'  In  some  resi>ects  it  partakes  of  the  nature  of  per- 
Bonal  estate.' 

1  Co.  Litt  42  a;  2  Blackst.  Com.  258, 259;  1  Greenl.  Cruise,  102. 

2  See  2  Blackst.  Com.  120;  4  Kent  Com.  26;  1  Spence,£q.  Jur.  144. 

1  Doe  V.  Luzton.  6  Term  Rep.  289;  Ripley  r.  Waterworth,  7  Ves, 
435;  and  see  Roseboom  r.  Van  Vechteu,  5  Dciiio,  414.  Estates  pur 
autre  vie  are  now  made  tbe  subject  of  statutory  regulation  in  Englaud, 
•Dd.Tery  greneraliy  so, in  tbe  united  States:  See  4  Kent  Com.  27;  1 
Greenl.  Cruise,  111;  1 N.  Y.  Bev.  Stats.  722;  Doe  v.  Steele,  4  Ad.  A  £. 
G63. 

§  36.   Right  to  estovers  and  emblements.— Every 

tenant  for  life  is  entitled  to  take  estovers  from  the  prem- 
ises, in  such  quantity  or  amount  as  may  be  necessary  to 
the  full  enjoyment  and  use  of  the  land.  ^  By  estovers  is 
meant  an  allowance  of  wood  for  fuel  and  fencing,  and 
for  the  repair  of  buildings  ;2  and  the  tenant  for  life  may 
cat  down  timber  trees,  at  seasonable  times,  for  the  two 
latter  purposes;*  but  not  to  build  new  houses,  or  to 
repair  those  that  he  himself  has  improperly  suffered  to 
fall  into  decay  ;^  nor  can  he  sell  the  timber  to  purchase 
fael.fi  So  he  must  only  cut  such  timber  as  he  needs  for 
present  use  and  is  fit  for  the  purpose,  <t  and  it  must  be 
used  by  him  upon  the  premises."^  For  the  purposes  of 
fuel,  he  is  bound  first  to  take  the  dry,  fallen,  and  perish- 
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ing  wood.^  Tenant  for  life  is  likewise  entitled  to  em- 
blementSf^  or  growing  crops  which  yield  an  annual 
profit;  ^^  which  the  law  gives  to  him,  or  if  he  is  dead,  to 
his  executors  or  administrators,  as  a  return  for  the  labor 
and  expense  of  tilling  and  sowing  the  ground.^^  The 
right  to  emblements  includes  the  right  to  enter  upon  and 
cultivate  the  land  and  harvest  the  crops. ^^ 

1  Co.  Litt.  4\b;  2  Blackst.  Com.  35;  Webster  v.  Webster,  S3  N.  H. 
21 ;  Smith  v.  Jewett,  40  N.  H.  030.  The  extent  of  a  life  tenant's  rights 
in  the  estate  does  not  depend  oa  his  necessities:  Kobertsonv.  Me»* 
dors,  73  lud.  43. 

2  Hey  den's  Case,  13  Rep.  68;  1  Greenl.  Cnilse,  105.  A  life  tenant  Is 
bound  to  iceep  the  premises  in  repair:  Matter  of  Steele,  19  N.  J.  £q. 

3  Harder  v.  Harder,  26  Barb.  409;  Oardiner  v.  Derlng,  1  Paige,  573. 

4  Co.  Lltt.  63  a;  Miles  v.  Miles,  32  N.  H.  147.  But  tenant  for  life 
may  cut  timber  to  use  in  mines  already  opened :  Neel  v.  Neel,  li^  Pa.  St. 
823;  and  see  Flndlay  o.  Smith,  6  Muuf.  134:  Den  v.  Kinney,  5  N.  J.  L. 
552;  Croclcettv.  Crockett,  2  Ohio  St.  180.  But  compare  Livingston  v. 
Beynolds,  2  Hill,  157. 

5  White  V.  Cutler.  17  Pick.  248;  Padelford  v,  Padelford,  7  Pick.  152; 
and  see  Johnson  v.  Johnson,  18  N.  H.  594;  Doe  v.  Wilson,  11  East,  56; 
MUes  V.  Miles,  32  N.  H.  147. 

6  White  V.  Cutler,  17  Pick.  248;  Oeorges  v.  Stanfleld,  Cro.  £112. 
093;  Dunn  v.  Bryan,  7  Ired.  £q.  143. 

7  Sarles  v.  Sarles,  3  Sand.  Ch.  601;  Elliott  v.  Smith,  2  N.  H.  430. 
But  compare  Loomis  v.  Wilbur,  5  Mason,  13;  Oardiner  v.  Dering,  1 
Paige,  573. 

8  Simmons  v.  Norton,  7  Bing.  640:  Jackson  v.  Brownson,  7  Johns. 
227.  Whether  the  cutting  Is  In  good  faith  for  estovers  is  for  the  Jury 
to  decide:  Doe  v.  Wilson,  11  East.  56. 

9  Co.  Lltt.  55  a;  2  BUickst.  Com.  122;  ReifF  v.  Beiif,  64  Fa.  St.  134. 

10  See  Stewart  v.  Doughty,  9  Johns.  108;  §S  5, 9,  ante. 

11  Stewart  p.  Doughty,  9  Johns.  108;  and  see  Forbes  v.  Shattnck,S2 
Barb.  568;  Thompson  v.  Thompson,  6  Munf.  514;  Chesley  v.  Welch,  37 
Me.  106. 

12  Humphries  v.  Humphries,  3  Ired.  362;  Forsyth  r.  Price,  8  Watts, 
282.   Compare  Henderson  v.  Gardwell,  9  Baxt.  389;  40  Am.  Rep.  93. 

§  37.  Sow  affected  by  merger.— Whenever  a 
greater  estate  and  a  less  coincide  and  meet  in  one  and  the 
same  person,  without  any  intermediate  estate,  the  less  is 
said  to  be  merged,  that  is,  sunk  or  drowned  in  the  greater.^ 
Thus,  whenever  tenant  for  life  acquires  the  absolute 
property  or  inheritance  of  the  lands,  his  estate  becomes 
merged  or  drowned  in  the  fee-simple.^  So  an  estate  pur 
autre  vie  will  merge  in  an  estate  for  a  man's  own  life,  the 
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former  being  an  inferior  interest  to  the  latter;  8  as  where 
an  estate  is  limited  to  a  person  for  the  life  of  another, 
remainder  to  himself  for  his  own  life,  the  first  estate  is 
merged.^ 

1  2  Blackst.  Com.  177:  James  v.  Morey,  2  Cowen,  246;  U  Am.  Dec. 
475;  Boberts  v.  Jackson,  1  Wend.  484. 

2  1  Greenl.  Cruise,  104. 

5  See  $  35,  on^tf. 

4  Bowie's  Case,  11  Bep.  83;  1  Oreenl.  Cmlse,  104.  Compare  Co. 
Litt.  41  6. 

§  38.  Encumbrances,  taxes,  etc—Tenant  for  life  is 
not  bonnd  to  pay  off  an  encumbrance  charged  on  the 
inheritance;  ^  and  if  compelled  to  do  so,  he  becomes  a 
creditor  of  the  estate  for  the  amoant  so  paid.^  He  is, 
however,  bonnd  to  pay  the  interest  accruing  upon  all 
existing  encumbrances  during  the  continuance  of  his 
estate.^  But  a  dowress  is  only  bound  to  keep  down  one- 
third  part  of  the  accruing  interest,  because  she  takes  only 
one-third  part  of  the  estate.^  It  is  the  duty  of  tenant  for 
life  to  keep  down  the  ordinary  taxes  assessed  upon  the 
land  during  his  life;  ^  and  if  he  neglect  to  do  so,  a  receiver 
may  be  appointed  to  take  so  much  of  the  rent  and  income 
of  the  estate  as  is  necessary  to  pay  the  taxes  .^  But 
extraordinary  assessments  and  permanent  improvements 
should  be  apportioned  between  the  tenant  for  life  and  the 
remainder-man.7 

..  1  Honse  v.  House,  10  Paige,  158:  Warley  «.  Warley,  1  Bail.  897: 
Uoseley  v.MarshaU,  27  Barb.  ^;  22  N.  Y.  20O. 

^  2  Moseley  v.  Harshall.  27  Barb.  42;  4  Kent  Com.  74.  Compare 
King  r.  Morris.  2  Hon.  B.  104;  Hunt  v.  Watkins,  1  Humph.  498;  Wain* 
Wright  p.  Hardisty,  2  Bear.  363. 

^3  Penrhyu  v.  Hughes,  5  Yes.  90;  Moseley  v.  Marshall,  22  N.  T.  200; 
Thomas  V.  Thomas,  17  N.  J.  £q.  356. 

4  Swalne  v.  Ferine,  5  Johns.  Ch.  482;  4  Kent  Com.  74. 

^  5  Cairns  v.  Chabert,  3  Edw.  Ch.  312 ;  Deralsmes  v.  Deralsmes,  72  N. 
X.  154;  Miller's  Est.  I  Tnck.  348:  Vamey  «.  Stevens,  22  Me.  331 ;  Patrick 
t.  Sherwood,  4  Blatchf.  (C.  C)  112. 

6  Calms  V.  Cliabert,  3  Edw.  Ch.  812;  King  «.  King,  9  Jones  &  S.  016; 
Carter  v,  Toungs,  10  J  ones  &  8. 418. 

7  Peck  V.  Sherwood,  56  N.  Y.  615:  De  Witt  v.  Cooper,  IB  Hun,  67. 
As  to  lusurance,  see  13  Hun,  67;  Graham  r.  Koberts,  8  Ired.  £q.  99; 
Broogh  V.  HlflKins,  2  Gratt.  408.  See  as  to  insurance :  Kearney  v* 
Kearney,  17  if.  J.  £q.  59. 


§§  39-40  BSTATB  F0&  LIFS.  66 

§  39.  Forfeiture.— Estates  for  life  may,  at  common 
law,  be  forfeited  because  of  certain  acts  done  by  the  ten- 
ant;^ as  where  be  undertakes  to  convey  by  feoffment, 
with  livery,  a  greater  estate  or  interest  than  he  himself 
owns.  2  So  if  tenant  for  life  levied  a  fine,  or  suffered  a 
common  recovery,  a  forfeiture  was  thereby  incurred.* 
But  a  bargain  and  sale,  lease  and  release,  or  other  con- 
veyance under  the  statute  of  uses,  could  not  work  a  for- 
feiture or  discontinuance  of  the  estate;^  it  being  a 
general  rule  that  no  alienation  which  is  not  made  by 
livery  of  seizin,  or  by  that  which  is  equivalent,  can  work 
a  discontinuance.^  And  it  has  been  held  in  this  country 
that  even  a  feoffment  created  no  forfeiture ;  *  in  accord- 
ance with  the  doctrine  generally  adopted,  that  a  man's 
deed  or  grant  shall  be  good  and  valid  for  so  much  as  he 
has  a  right  to,  and  void  for  the  rest.^  And  in  many  of 
the  States  this  is  declared  to  be  the  law  by  statute. s 

1  Co.  Litt.251;  2  Blackst.  Com.  274;  and  see  Stamp  v.  Findlay,  2 
Bawle,  16d:  Acklaud  v,  Lutley,  9  Ad.  &  E.  87i). 

2  1  Greenl.  Cruise,  108, 109;  Grant  v.  Chase,  17  Mass.  446;  Sedfem 
V.  Mlddleton,  I  Klce,  459;  and  see  Jackson  v.  Mancius,  2  Wend.  357,365; 
French  v.  Kollins,  21  Me.  372. 

3  1  Greenl.  Cruise,  109;  Stump  v.  Flndlay,  2  Bawle,  168;  Grant  v. 
Chase,  17  Mass.  446.  Compare  Dawson  v.  Dawson,  Kice,  243;  Salmon 
V.  Clagett,  3  Bland,  172. 

4  Bell  p.  Twilight,  22  N.  H.  600;  McKee  v.  Pfout,  8  DaU.  486;  Pen- 
dleton V.  Vaudevler,  1  Wash.  C.  C.  881. 

5  Stevens  v.  Wlnshlp,  1  Pick.  318;  11  Am.  Dec.  178. 

6  JRog^ers  v.  Moore,  11  Conn.  553;  and  see  Williams  v.  Boblnson,  16 
Conn.  5i2. 

7  Rogers  v.  Moore,  11  Conn.  553;  and  see  4  Kent  Com.  106;  Stevens 
V.  Wlnsliip,  1  Pick.  318;  11  Am.  Dec.  178;  Rosseel  v.  Jarvls,  15  Wis.  571; 
Hurd  V.  Cashing,  7  Pick.  16J:  Moore  v.  Luce,  29  Pa.  St.  2o3. 

8  See  1  Greenl.  Cruise.  109;  4  Kent  Com.  lOS:  1  N.T.  Rev.  Stat.  739; 
Smith  V.  Sbackleford,  M  Dana,  475;  Davis  v.  Whitesides,  1  Bibb,  512; 
Dennett  v.  D:nnett.  40  N.  H.  505;  Grout  v.  Townshend,  2  HiU,  554; 
Christie  v.  Gd^e,  71  N.  Y.  189. 

§  40.  Praying  In  aid.— As  incident  to  an  estate  for 
life,  it  was  the  duty  of  the  tenant  to  defend  the  title  in 
all  real  actions  at  common  law;  and  to  enable  him  to  do 
80,  he  might  ''pray  in  aid,"  or  call  for  the  assistance  of 
the  person  entitled  to  the  inheritance,  because  the  former 
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'was  not  generally  supposed  to  have  in  his  custody  the 
evidences  of  title.i  The  custom  of  "  praying  in  aid  ** 
Beams  to  have  passed  away  with  the  abolition  of  real 
actions.^ 

1  1  Greenl.  Grolaer  106.   See  Sohier  v.  Williams,  Cart.  479. 
S  See  1  Sx»ence  £q.  Jar.  225;  1  Frest.  Est.  207. 

§  41.  FoBsession  of  title  deeds.  ~  In  England, 
where  the  preservation  of  the  title  deeds  is  a  matter  of 
mach  greater  importance  than  in  this  country, ^  the  ques- 
tion has  been  raised  as  to  when  and  how  far  a  tenant  for 
life  has  a  right  to  their  custody.^  And  it  is  held  that, 
prima  facie,  the  tenant  for  life  has  a  right  to  hold  the  title 
deeds  of  the  estate ;  ^  and  the  court  will  not  take  them  out 
of  his  hands,  in  the  absence  of  evidence  of  spoliation.^  It 
was,  however,  said  that  ordering  title  deeds  into  court  was 
an  ordinary  relief  of  remainder-man,  or  reversioner  in  fee, 
against  the  tenant  for  lif e.^  And  in  the  case  of  a  jointress, 
the  court  will  order  her  to  deliver  up  title  deeds,  upon  her 
jointure  being  confirmed.^^ 

1  See  2  Blackst.  Com.  438 ;  Wms.  Real  Prop.  375;  Scanlau  v.  Wright, 
13  Pick.  523 ;  Hatliaway  v.  Spoouer,  9  Pick.  23. 

2  See  Hicks  v.  Hicks,  Dick.  650:  Dryden  r.  Frost,  3  Mylne  &  G.  670; 
Barges  v.  Mawbey,  1  Turn.  &  B.  174;  Ivle  v.  Ivle,  1  Atk.  431. 

%  Ford  V.  Peering,  1  Ves.  Jr.  72 ;  Daacombe  r.  Mayer,  8  Ves.  Jr.  323; 
Bowles  v.  Stewart,  1  Schoales  &  L.  223;  Sbaw  v.  Sliaw,  12  Price,  168; 
Allwood  V.  Heywood,  1  Hurl.  &  G.  745. 

•  4   Smltb  V.  Cooke,  3  Atk.  878;  Crop  v.  Norton,  2  Atk.  74. 

5  Bouthby  V.  Stonehouse,  2  Yes.  612. 

6  Ford  V.  Peering,  1  Yes.  Jr.  72;  Senhonse  v.  Earl,  2  Yes.  Sr.  450; 
Leecb  v.  Trollop,  2  Yes.  Sr.  662. 

§  42.  Alienation  of  eBtate.~Every  tenant  for  life 
has  the  power  of  alienating  his  whole  estate,  or  of  creat- 
ing any  estate  less  than  his  own,  unless  restrained  by 
condition.  1  But  if  he  seeks  to  create  a  greater  estate,  the 
effort  must  necessarily  be  void  for  the  excess,  as  no  one 
can  give  what  he  has  not.^  And  conveyance  of  a  life  es- 
tate, to  be  valid,  must  be  by  deed.' 

1   1  OreenL  Cruise,  108;  Jackson  r.  Yan  Hoesen,  4  Cowen,  325 
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S  Jackson  V.  Van  Hoesea,  4  Gowoi,  S2S.   Compare  S  39.  a«^ 

S  Stewart  v.  Clark.  19  Met.  79:  People  v.  GIlUs.  24  Wend.  201.  See» 
•B  to  alienation  of  estate  for  life  under  F.ngli.sh  **  Succession  Daty 
Act":  Inrei;ooperetclAWJL4Cli.DiT.MI2:  21£ng.B.725. 

§  43.  Termination  of  estate.— Ordinarily,  estates 
for  life  will  eDdore  as  long  as  the  life  or  lives  for  which 
they  are  granted.^  But  if  the  estate  be  made  to  depend 
upon  a  future  contingency,  as  if  it  be  given  to  a  woman 
during  her  widowhood,^  or  to  a  man  and  a  woman  during 
coverture,  or  as  long  as  the  grantee  shall  dwell  in  a  par- 
ticular house;'  in  any  such  case,  the  grantee  takes  an 
estate  for  life,  determinable  upon  the  happening  of  the 
event  on  which  the  contingency  depended.^  A  lease 
without  special  limitation,  made  by  tenant  for  life,  will  be 
construed  an  estate  for  the  life  of  the  lessor;^  for  if  it 
should  be  a  lease  for  the  life  of  the  lessee,  it  would  be  a 
wrong  to  him  in  reversion.^  An  estate  for  life  will  termi- 
nate upon  the  death  of  the  tenant;  ?  and  the  absence  of 
the  tenant  for  life  from  the  State  or  Commonwealth  for 
the  space  of  seven  years,^  without  being  heard  from,  fur- 
nishes ground  for  presuming  him  to  be  dead,  and  the 
next  succeeding  owner  may  enter  upon  the  estate.^ 

1  See  §  33,  ante;  Williams  v.  Gaston,  1  Strob.  130. 

2  Walsh  V.  Mattliews,  li  Mo.  131;  Dale  v.  Dale,  13  Pa.  St.  446:  and 
see  Roseboom  v.  Van  Yechten,  5  Denio.  414;  Craig  v.  Watts,  8  watts, 

498. 

8  1  Greenl.  Cmise,  102;  Co.  Lltt.  42  a;  Jackson  v.  Myers,  3  Johns. 
888. 

4  Co.  Lltt.  42  a;  4  Kent,  Com.  26;  Hard  v.  Gushing,  7  Pick.  169; 
Cook  V.  BIsbee.  18  Pick.  527;  People  v.  Giilis,  24  Wend.  201. 

5  Jackson  r.  Van  Hoesen,  4  Gowen,  825. 

6  Co.  Lltt.  42  b ;  Whittome  v.  Lamb,  12  Mees.  A  W.  318. 

7  Williams  r.  Gaston,  1  Strob.  130. 

8  See  1  N.  Y.  Rev.  Stat.  749,  S  6;  Eagle's  Case,  8  Abb.  Pr.  218, 220: 
McCartee  v.  Camel,  1  Barb.  Gh.  455,  462;  Commonw.  o.  Thompson,  6 
▲lien,  591;  Newman  v.  Jenkins,  10  Pick.  515;  Clarke  v.  Cummings,  ft 
Barb.  339;  Spencer  v.  Boper,  13  Ired.  333. 

_  9  Woods  V.  Woods,  2  Bay,  476j  Oerry  «.  Port,  U  How.  Pr.  118s 
Clark  V.  Owens,  18  N.  Y.  434. 
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CHAPTER  V. 

C0I7BTBST'. 

$44.  Definition  and  orlgbu 

$45.  Requisites. 

S  46.  Seizin. 

$47.  Birtli  of  isane. 

S  48.  Death  of  wife. 

$49.  Alienage. 

$50.  What  estates  snbject  to. 

$51.  Forfeiture. 

§  44.  Definition  and  origin.— Courtesy,  or  tenancy 
by  the  courtesy  of  England,  is  an  estate  for  life,  thrown 
upon  the  tenant  by  operation  of  law.i  and  is  said  tp 
partake  more  of  the  character  of  an  estate  acquired  by 
descent  than  by  purchase.^  It  was  established  in  the 
English  law  at  a  very  early  period,^  and  is  described  to 
be  "  where  a  man  marries  a  woman  seized  of  an  estate  of 
inheritance—that  is,  of  lands  and  tenements  in  fee-simple 
or  fee-tail— and  has  by  her  issue,  born  alive,  which  was 
capable  of  inheriting  her  estate.  In  this  case,  he  shall, 
on  the  death  of  his  wife,  hold  the  lands  for  his  life,  as 
tenant  by  the  courtesy  of  England.''^  The  interest  of  a 
tenant  by  the  courtesy  is  a  legal  estate  in  the  land  for  the 
term  of  his  natural  life,  and  not  a  mere  charge  or  encum- 
brance.^ 

1  Co.  Lltt.  18  b.  No  estate  by  cotutesy  is  allowed  in  California: 
Gal.  Civ.  Code,  S 173. 

2  Watson  V.  Watson,  13  Conn.  83;  and  see  Pemherton  9.  Hicks,  1 
Binn.  1. 

9  See  1  Greenl.  Cruise,  139,140;  2  Blackst.  Com.  126, 127;  4  Kent. 
Com.  27, 28. 

4  2  Blackst.  Com.  126;  1  Oreenl.  Cruise,  140.  And  see  Buckworth 
V.  Thirkell,  3  Bos.  A  P.  652. 

5  Co.  Litt.  30  a;  Adair  v.  Lott,  3  Hill,  182;  and  see  Foster  v,  Mar> 
diaU.  84  Me.  491;  Heath  v.  White,  5  Conn.  235.  The  right  to  the  ten- 
ancy by  courtesy  has  not  been  taken  away  in  New  York  by  the 
statutes  relating  to  the  property  of  married  women :  Leach  v.  Leach, 
21  Hun.  3S2.  Nor  does  the  provision  of  the  Ohio  statute,  as  to  courtesy 
and  dower,  affect  the  rights  of  a  husband  in  the  lands  of  his  wife  dur* 
Ing  her  life-time:  Denny  v.  McCabe.  35  Ohio  8t.  6''6.  See  Brown  v* 
Clark,  44  Mich.  80». 
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§  45.  Requlsitefl.— Four  things  are  requisite  at 
common  law  to  constitute  a  tenancy  by  tbe  courtesy; 
namely,  marriage,  seizin  of  the  wife,  issue  bom  alive, 
and  death  of  the  wife.^  If  the  marriage  be  void,  the  man 
acquires  no  right  to  courtesy;  >  otherw;^se  if  it  be  voidable 
merely,  and  is  not  annulled  during  the  life  of  the  wife.' 

1  Menville'H  Case,  13  Code  R.  23;  Jackson  v.  Johnson,  5  Cowen,  74, 
95;  15  Am.  Dec.  433;  Furguson  v.  Tweedy,  66  Barb.  I(i8;  43  N.  Y.  543. 

2  2  Blackst.  Com.  127;  1  GreenL  Cruise,  140. 
*  3    1  Greenl.  Cruise,  140. 

§  46.  Seizin.— The  general  rule,  according  to  the  Eng- 
lish law  is,  that  the  wife  must  have  been  seized  in  fact 
and  in  deed,  and  not  merely  in  law,^  of  an  estate  of 
inheritance,  to  entitle  the  husband  to  his  courtesy .^  But 
this  doctrine  has  been  modified  by  the  judicial  determina- 
tions of  many  of  the  States,  and-  it  is  deemed  sufficient 
that  the  wife  had  title  to  the  lands^  etc.,  and  a  potential 
seizin,  or  right  of  seizin. >  Wild,  unoccupied,  or  waste 
lands,  not  held  adversely,  may  be  constructively  in  the 
actual  possession  of  the  wife.^  So  a  recovery  in  eject- 
ment by  the  husband  and  wife  has  been  held  equivalent 
to  an  actual  entry .^  And  the  possession  of  a  lessee  under 
a  lease  reserving  rent  is  an  actual  seizin,  so  as  to  entitle 
the  husband  to  a  life  estate  in  the  land  as  a  tenant  by  the 
courtesy,  though  he  has  never  received  or  demanded  rent 
during  the  life  of  his  wife.^  So  the  occupancy  of  the  land 
by  part  of  several  coparceners  has  been  held  sufficient  to 
make  the  husband  tenant  by  the  courtesy  of  liis  wife's 
part,  though  neither  she  nor  her  husband  had  ever  lived 
upon  or  exercised  any  act  of  ownership  over  the  land.^ 
It  is  not  necessary  that  there  should  be  seizin  and  issue 
at  the  same  time.8  Therefore,  if  the  wife  be  seized  of 
lands  during  coverture,  and  then  be  disseized,  and  after- 
ward have  issue,  the  husband  shall  be  tenant  by  the 
courtesy  of  those  lands;  ^  and  so  if  the  wife  become  seized 
after  issue  born,  though  the  issue  die  before  her  seizin. ^^ 

1    See  S  20.  an/e. 
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2  1  GreenU  Gmlse,  140;  Adams  v.  Ii<^an.  6  Hon.  179;  Furgrnson  v. 
Tweedy, M  Barb.  I6S;  43  N.  Y.  543;  Gibbs  v.  Esty,  22  Huu,  266;  and  see 
Fergmou  r.  Tweedy,  43  N.  Y.  548. 

3  Kline  v.  Beebe,  6  Conn.  494;  Bush  v.  Bradley,  4  Day,  298;  Adair  v. 
Lott.S  Hill,  132:  M'CoiTy  r.  King)  3  Humph.  267;  Stephens  v.  Hume, 
2iMo.24^;  McKeev.  Cottle, «  Mo.  App.  416;  Chew  v.  Commisslonei's 
etc.  5  Kawle,  160 ;  Merrltt  v.  Home,  5  Ohio  St.  307 ;  Jaclcson  v.  Johnson, 
5  Coweu,  74 ;  15  Am.  Dec.  433. 

4  Davis  F.  Mason,  1  Peters,  506;  Wells  v.  Thompson,  13  Ala.  793; 
Daytf.  Cochran,  24  Miss.  277;  Jackson  o.  Sellick,  8  Jonns.  262;  Mercer 
V.  Seldeu,  1  How.  37, 54.    Contra:  Neely  v.  Butler,  10  Mon.  B.  48. 

5  Ellsworth  V.  Cook,  8  Paige,  643. 

6  Ellsworth  V.  Cook,  8  Paige,  643;  Jackson  v.  Johnson,  5  Cowen,  74; 
Powell  r.  Gossora,  18  Mon.  B.  179;  Lowry  v.  Steele,  4  Ham.  170;  Tayloe 
ff.  Goold,  10  Barb.  388;  Carter  v.  Williams,  8  Ired.  £q.  177. 

7  Carrv.  Givens,9Bush,679;  15  Am.  Rep.  747;  and  see  DeGrey  v. 
Bichardson,  3  Atk.  4iK);  Buckley  i*.  Buckley,  11  Barb.  43. 

8  1  Greenl.  Cruise,  141 ;  Comer  v.  Chamberlain,  6  Allen,  166, 169: 
Stewart  v.  Ross,  50  Miss.  776.  ^ 

9  Jackson  V.  Johnson,  5  Cowen,  74.  , 
10  Jackson  v.  Johnson,  5  Cowen,  74. 

§  47.  Birth  of  issue.  —In  the  case  of  a  tenancy  be  the 
courtesy,  it  is  well  settled  that  the  issue  must  by  bom 
alive  in  the  life-time  of  the  mother  to  entitle  the  father  to 
the  estate.i  Even  the  delivery  of  the  child  alive  by  the 
Gaesarean  operation,  after  the  death  of  the  mother,  is  not 
Bufficient.^  So  the  issue  must  be  capable  of  inheriting  the 
estate,^  or  be  such  as  by  possibility  may  inherit.* 

1  2  Blackst.  Com.  127, 128;  and  see  Porch  v.  Fries,  3  Green,  (S.  J.) 
204. 

2  2  Blackst.  Com.  128;  1  GreenL  Cruise,  143;  Marsellis  v.  Thalhlmer, 
2  Paige,  35;  and  see  Matter  of  Winne,  1  Lans.  508;  2  Lans.  21;  Kyan  v. 
Froenian,  36  Miss.  175.  Issue  of  the  marriage  is  no  longer  essential  in 
Bome  ol  the  States :  see  4  Kent  Com.  29 ;  1  Greenl.  Cruise,  143,  note ;  Lan- 
caster  hank  v.  Staufler,  10  Pa.  St.  399;  Dubs  v.  Dubs,  31  Pa.  St.  154.  In 
Uassacbusetts,  the  birth  of  living  issue,  after  conveyance  by  a  mar- 
ried woman  of  land  held  by  her  to  her  sole  use,  entitles  her  husband 
U>  courtesy :  Comer  v.  Chamberlain,  6  Allen,  166. 

3  Paine's  Case,  8  Bep.  34;  Heath  o.  White,  5  Conn.  228;  Day  v, 
Cochran,  24  Miss.  261. 

4  Paine's  Case,  8  Bep.  34;  1  Greenl.  Cruise,  143. 

§  48.  Death  of  wife.— After  the  birth  of  issue,  the 
liosband  is  called  tenant  by  the  courtesy  initiatey^  but  this 
estate  does  not  become  consummate  until  the  death  of  the 
wife.2  The  death  of  the  wife  is  one  of  the  four  essential 
lequisites  to  constitute  a  tenancy  by  the  courtesy.*  But 
BooiTB  Bbal  Prop.— 6. 
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immediately  upon  her  death  the  estate  vests  in  the  has- 
band,^  and  he  takes  it  with  ail  the  incumbrances  which 
would  affect  it  in  her  possession  if  she  were  living.^  And 
the  interest  of  the  husband  as  tenant  by  the  courtesy  initi- 
ate, as  well  as  the  estate  consununate,  is  liable  to  be  taken 
for  his  debts;  0  and  he  cannot,  by  any  refusal  to  take  the 
property,  defeat  the  claims  of  his  creditors.?  And  a  vol- 
untary settlement  of  it  upon  a  wife  is  void  as  it  respects 
creditors.  8 

1  Ck>.  Litt.  40:  2  Blackst  Ck»m.  128.  See  Wflson  «.  Arentz.  70  N.  O. 
670;  Foster  «.  MarahalU  22  N.  H.  491;  Chambers  v.  Haudley,  3  Marsh. 
J.  J.  98. 

2  2  Blackst.  Com.  128;  Henderson  v.  Oldham,  5  Dana,  2.^4 ;  lHarsellis 
V.  Thalhliner*  2  Palffe ,  35;  Matter  of  Winue,  2  Lans,  21 :  reversing  S.  C. 
ILans.  508. 

3  Wheeler  v.  fiotchUss,  10  Conn.  225, 230;  and  see  S  45,  ante. 

4  Watson  V.  Watson,  13  Conn.  83;  Wltham  v.  Perkins,  2  Me.  400. 

5  2  Crabb  Real.  Prop.  119;  and  see  Matter  of  Winne,  2  Lans.  21. 

6  Day  v.  Cochran,  24  Miss.  2G1;  Plumb  v.  Sawyer,  21  Conn.  351; 
Boberts  v.  Whitingr.  IGMass.  18ti;  Mattock  v.  Steams,  9  Vt.  326;  Uurdv. 
Dansdale,  2  Binn.  bO;  and  see  Matter  of  Wlnne,  1  Lans.  508;  Bimn  «• 
Daly,  24  Hun,  528. 

7  Watson  v.  Watson,  13  Conn.  83. 

8  Wickes  v,  Clarke,  8  Paige,  161;  Van  Dnier  v.  Van  Doier,  6  Paige, 
366. 

§  49.  Alienage.—All  persons  generally  who  are  capa- 
ble of  taking  freehold  estates  may  be  tenants  by  the 
courtesy.^  But  at  common  law  an  alien  cannot  take  an 
estate  by  operation  of  law,^  and  cannot  therefore  be  ten- 
ant by  the  courtesy .>  In  most  of  the  States  this  rule  has. 
however,  been  altered  by  statute.^ 

1  See  1  Greenl.  Cruise,  144. 

2  See  §  19,  ante ;  Hatfield  v.  Sneden,  54  K.  T.  280, 285. 

8  Reese  V.  Waters,  4  Watts  A  S.  145;  Fobs  v.  Crisp,  20  Pick.  121; 
Gopeland  v.  Hauds,  1  Jones  (N.  C.)  70.  Coroparo  Calyln^s  Case.  7  Bep. 
25  a;  Doe  v.  Rogers,  1  Car.  &  K.  390;  Mossey  p.  Pierre,  25  Me.  559. 

4    See  S  19,  ante. 

§  50.  What  estates  subject  to.^Estates  of  inheiw 
itance  only  are  subject  to  courtesy;^  but  it  applies  to 
qualified  as  well  as  to  absolute  estates  in  fee.^  The 
question  whether  the  right  to  courtesy  continues  after  the 
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estate  of  the  wife  has  determined  by  limitation,  or  by  an 
executory  devise,  has,  however,  been  elaborately  dis- 
cussed,  resulting  in  a  division  of  opinion  in  the  courts, 
which  is  said  to  be  irreconcilable.^  The  affirmative  view 
seems  to  prevail  in  most  of  the  States,^  and  this  view  is 
also  best  sustained  by  the  English  authorities.  ^  The 
hosband  may  be  a  tenant  by  the  courtesy  of  money  di- 
rected or  agreed  to  be  laid  out  in  land;  ^  or  of  an  equity 
of  redemption;  7  and  very  generally  in  this  country  he 
may  be  tenant  by  the  courtesy  of  any  equitable  estate  of 
Inheritance  of  the  wife.^  ,But  an  estate  by  the  courtesy 
cannot  attach  to  a  mere  remainder  ;d  as  if  there  be  an 
outstanding  estate  for  life,  the  husband  cannot  be  the 
tenant  by  the  courtesy  of  the  wife's  estate  in  reversion  or 
remainder,  unless  the  particular  estate  be  ended  during 
the  coverture.i**  But  where  a  life  estate  and  the  immedi- 
ate reversion  meet  in  the  same  person,  the  particular 
estate  is  merged  in  the  greater  estate;  ^  and  if  the  two 
estates  unite  in  a  feme-coverU  her  husband  is  entitled  to 
a  life  estate  as  tenant  by  the  courtesy.^  It  has  been 
stated  to  be  the  settled  doctrine  of  the  law  that  the  hus- 
band cannot  be  tenant  by  the  courtesy  of  the  separate  real 
estate  of  bis  wife.^  But  where  the  intention  to  prevent 
courtesy  is  not  clear,  courts  of  equity  will  favor  the  hus- 
band's right.i^  And  it  has  been  held  that  the  intent  to 
cut  off  the  husband's  right  to  the  courtesy  must  in  some 
form  be  expressed;  "^  and  that  words  which  merely  create 
a  separate  estate  in  the  wife  during  coverture,  or  which 
merely  deprive  the  husband  of  any  right  to  control  the 
estate  during  coverture  or  to  make  it  liable  for  his  debts, 
will  not  be  sufficient  for  the  purpose. "  And  it  is  now 
held  to  be  settled  that  where  a  married  woman  has  an 
equitable  estate  of  inheritance  to  her  separate  use,  and 
does  not  dispose  of  it  by  deed  or  will,  her  husband  is 
entitled  to  courtesy.i^ 

I   Sumner  v.  Partridge,  2  Atk.  47 :  Boothby  v.  Yemon,  9  Mod.  147: 
Slmmoas  v.  GkKMllag,  5  &ed.  £q.  382. 
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2  Faine'8  Case,  8  Co.  Bep.34;  1  GreenL  Grnlse,  146,  147;  4  Kent 
Com.  32. 

3  See  Hatfield  v.  Sneden,  54  N.  T.  284. 

4  Hatfield  v.  Sneden,  54  N.  T.  280;  Kortlicott  v.  Wblpp,  12  Men.  B. 
65:  Thornton  r.  Knapp.  37  Pa.  8t.  391;  and  see  1  Waslib.  Ueal  Prop.  135: 
4  Kent  Com.  90;  Evans  v.  Evans.  9  Fa.  St.  190;  Taliaferro  v.  Burwell,  4 
Call,  321. 

5  Bnckworthv.  Thirkell.  3  Boe.  A  P.  652,  note;  Bloody  v.  King,  2 
Blng.  447 ;  9  Eng.  0.  L.  475:  Smith  v.  Spencer,  6  De  6ex,  M.  &  G.  631. 
But  see  Doe  v.  Button,  3  Bos.  &  P.  653;  Weller  v.  Welier,  28  Barb.  589. 

6  Sweetapple  v.  Blndon,  2  Yem.  536;  Dodson  v.  Hay.  3  Bro.  C.  C. 
404;  Davis  V.  Mason,  1  Peters,  503;  and  see  Clipper  v.  Livergrood,  5 
Watts,  115.  A  tenant  by  the  courtesy  Is  entitled  to  interest  forjjfe  on 
the  proceeds  of  lauds  devised  to  his  wife,  and  sold  after  her  death  by 
the  executors  of  the  devisor  under  a  direction  In  the  will:  Duuscomb 
V.  Dunscomb,  1  Johns.  Ch.  508;  7  Am.  Dec.  504. 

7  1  Greenl.  Cruise,  148;  Boothby  v.  Vernon,  9  Mod.  147. 

8  Robison  v.  Codman,  1  Sum.  128;  Dubs  v.  Dubs,  31  Pa.  St.  154; 
Rawlingsp.  Adams,  7Md.  51;  Robb  r.  Griffin,  26  Miss.  579;  Houghton 
r.  Hopgood,  13  Pick.  154;  Gushing  v.  BLake,29N.  J.  Eq.  390;  3UN.  J. 
£q.  mii  Taylor  r.  Smith,  54  Miss.  50;  Withers  v.  Jenkins,  14  S.  C.  597. 

9  Stoddard  o.  Gibbs,  1  Sum.  263;  1  Greenl.  Cruise,  149;  Shores  v 
Carley,  8  Allen,  425. 

10  Tayloe  v.  Gould,  10  Barb.  388;  Ferguson  v.  Tweedy,  43  N.  Y.  543; 
Hitner  v.  Esq,  23  Pa.  Su  305;  Bank  v.  Davis,  31  Ala.  626:  Mackey  p. 
Proctor,  13  Mon.  B.  433;  Doe  v.  Rivers,  7  Term  Rep.  2i2;  Bedus  v. 
Haydeiv,  43  Miss.  633. 

11  See  §  37,  ante. 

12  Tayloe  v.  Gould,  10  Barb.  388. 

13  See  Bottoms  v.  Corley,  5  Heisk.  6;  Pool  t,  Blakie,  53  111.455; 
Hearle  r.  Greenbank,  1  Yes.  Sr.  298;  3  Atk.  716;  Moore  v.  Webster, 
Law  B.  3  Eq.  267. 

14  See  Dubs  v.  Dubs,  31  Pa.  St.  149:  Steadman  v.  Pulling,  3  Atk.  423; 
Morgan  v.  Morgan,  5  Madd.  248;  Payne  v.  Payne,  11  Mon.  B.  138; 
Wlghtman's  Appeal,  29  Pa.  St.  280;  Tremmel  v.  Kieiboldt,  ti  Mo.  App. 
549. 

15  Carter  v.  Dale,  3  Lea,  710;  31  Am.  Rep.  660;  and  see  Baker  v. 
Heiskell,  1  Cold.  642;  Frazer  v.  Hlghtower,  12  Heisk.  94:  Buruet  r. 
Davis.  2  P.  Wms.  8l(i;  Hardy  v.  Yan  Harlingen,  7  Ohio  St.  208;  Stokes 
V.  M'Kibbin,  13  Pa.  St.  2(j7;  Douglas  v.  Cruger,  80  N.  Y.  15;  i^e  v.  Med- 
lar, 82  Pa.  St.  86. 

16  Carter  v.  Dale,  3Lea, 'ZIO;  31  Am.  Rep.  660:  and  see  Matter  of 
Winne,  2  Lans.  503;  Hatfield  v.  Sneden,  54  N.  Y.  280;  Jones  v.  Brown,  1 
Md.  Ch.  191;  Sayers  v.  WaU,  26  Gratt.  854. 

17  Cooper  v.  Macdonald,  lidw  Rep.  7  Ch.  DIv.  288;  23  Eng.  R.  581. 

§  51.  Forfeiture.— By  the  English  law,  if  a  tenant  by 
the  courtesy  made  a  feoffment  of  the  lands,  it  was  a  for- 
feiture of  his  estate.^  But  it  has  generally  been  held  in 
this  country  that  a  conveyance  in  fee  by  the  husband,  of 
his  wife's  land,  does  not  operate  as  a  forfeiture  of  his 
right  to  courtesy.^    At  common  la\f^  a  husband  does  not 
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forfeit  his  right  to  courtesy  hy  abandoning  his  wite  and 
living  in  adultery  with  another  woman.*  But  it  has  been 
held  in  many  of  the  States  that  the  effect  of  a  divorce  a 
vinculo,  obtained  against  the  husband  by  the  wife,  is  to 
terminate  the  former's  right  to  courtesy.^  If  a  deed  from 
a  woman  to  her  affianced  husband,  which  was  procured 
by  the  latter  through  undue  influence,  be  set  aside  after 
marriage,  the  husband's  right  to  tenancy  by  courtesy 
re-attaches.fi 

1  1  Greenl.  Cruise,  IM;  and  see  S  39,  <mte, 

2  See  Killer  v.  Miller,  Meigs,  484:  Dennett  v.  Dennett,  40  N.  H. 
505;  S39,  ante.  Compare  French  v.  Bollins.  21  Me.  372  i  Kolteubrock  v, 
Cracraf  t,  3<i  Ohio  St.  584. 

9   1  Greenl.  Cruise,  150;  and  see  Smoot  v,  Lecatt,  1  Stew.  590. 

4  Wheeler  v.  Hoicbkiss,  10  Conn.  225;  Starr  v.  Pease,  8  Conn.  541; 
Oldham  r.  Uendersou,  5  Dana,  2.56;  Howey  v.  Goings,  13  111.  95;  Barber 
V.  Root,  10  Mass.  260.  And  such  is  the  rule  very  generally  fixed  by 
statute  In  the  different  States:  see  2  N.  Y.  Bev.  Stat.  146. 

5  Gilmore  v.  Burch,  7  Oreg.  374;  33  Am.  Rep.  710.  In  Massachu- 
setts, a  married  woman  may,  by  a  will  duly  executed  with  her  hx» 
baud's  written  assent,  dispose  of  all  her  real  estate,  so  as  to  cut  off  his 
light  as  tenant  by  the  courtesy :  Bilsby  v.  Bullock,  lO  Allen,  94. 
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S  69.   How  assigned. 
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S  71>   Damages,  etc. 

§  52.  Origin  and  liistory.— Dower  is  also  an  estate 
for  life,  created  by  act  of  law,i  and  it  is  that  wliich  a 
widow  acquires  in  a  certain  portion  of  lier  liasband's  real 
property,  after  his  death,  for  her  support  and  tlie  nurture 
and  education  of  her  children.^  The  term  "dower'*  has 
reference  only  to  real  property.*  The  right  of  dower  is 
said  to  be  of  German  origin;^  but  dower  was  probably 
brought  into  England  by  the  Normans.*  There  were  sev- 
eral species  of  it  known  to  the  Euglish  law,^  but  the  only 
kind  generally  adopted  in  the  United  States  was  that 
known  as  "dower  at  common  law.*'?  This  species  is 
fully  described  to  be  "  where  a  man  is  seized  of  an  estate 
of  inheritance,  and  dies  in  the  life-time  of  his  wife,  in 
which  case  she  is  at  common  law  entitled  to  be  endowed, 
for  her  natural  life,  of  the  third  part  of  all  the  lands 
whereof  her  husband  was  seized,  either  in  deed  or  in  law, 
at  any  time  during  the  coverture,  and  of  which  any  issue 
which  she  might  have  had  might  by  possibility  have  been 
heir."  ^  In  most  of  the  States  dower  will  be  found  to  exist 
substantially  in  the  form  here  described.^  But  important 
modifications  have  been  made  by  statute  in  some  of  the 
States,i<>  and  also  in  England. ^ 

1  Lawrence  v.  Miller,  1  Sand.  516;  Brackett  v.  Lelghton,  7  Me.  28S; 
Davis  V.  Tingle,  8  Mon.  B.  539;  Holmes  v.  M'Gee,  12  Smedes  &  M.  411. 

2  Co.  Lltt.  30  a;  2  Blackst.  Com.  129;  1  Greeul.  Cruise,  151;  4  Kent 
Com.  85. 

3  Dow  p.  Dow,  36  Me.  211. 

4  1  Greeul.  Cruise,  150.  See  Combs  «.  Totmg,  4  Yerg.  218;  Wright 
V.  Jennings,  1  Ball.  277;  UlU  r.  Mitchell,  5  ArkTSuS. 

6   4  Kent  Com.  35,  note.   Compare  2  Blackst.  Com.  129. 

6  See  2  Blackst.  Com.  132;  Doe  v.  Gwinuel,  1  Ad.  &  E.  (N.  S.)  682.; 

7  See  I  Greenl.  Cruise,  153,  note;  4  Kent  Com.  36. 

8  4  Kent  Com.  35;  and  see  2  Blackst.  Com.  129;  House  v.  Jackson, 
SON.  Y.  161:  Atwood  v.  Atwood,  22  Pick.  283;  Butler  v.  Cheatham,  8 
Bush,  534:  Gray  v.  McCune,  23  Pa.  St.  447.  Dower,  wheu  founded  on  a 
legal  seizin,  is  a  pure  legal  right:  Ocean  Beach  Assoc,  v.  Bsluley,  34  N. 
J.  £q.  439. 

9  See  McMahan  v.  Kimball,  3  Blackf.  6;  Hudson  v.  Steere,  9  B.  L 
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106;  OTeirall  v.  Slmplot.  4  Iowa,  381;  Burke  v.  Barron,  8  Iowa.  134; 
Sntton V.  Askew,  6614.  C.  172;  8  Am.  Uep.  500;  Helmershlts v.  Bemnard, 
1  Ear.  (Del.)  518.  No  estate  In  dower  exists  In  California:  Cal.  ClT. 
Code,  S  173. 

10  See  Stnrgis  v,  Ewlng,  18  HI.  176:  Strong  v.  Clem,  12Ind.  40;  Beard 
V.  Knox,  5  Cal.  252;  Moore  v.  Kent,  37  Iowa,  20;  18  Am.  Rep.  1;  Bauscli 
9.  Hoore,  48  Iowa,  611;  30  Am.  Bep.  412;  Wait  v.  Wait,  4  Barb.  192,  201. 

U   See  Stats.  3  and  4  Wm.  4,  c.  105. 

§  53.  Favored  in  law.— The  wife  is  said  to  have  an 
equitable  and  moral  right  to  dower,^  and  hence  the  claim 
of  dower  is  always  favored  in  a  high  degree  by  law.  2  The 
inchoate  right  of  the  wife  to  dower  is  as  much  entitled  to 
protection  as  the  vested  rights  of  the  widow.^  It  is  an 
interest  and  a  right  of  which  she  cannot  be  divested,  ex- 
cept by  her  consent  or  crime,  or  by  her  dying  before  her 
busband;^  and  to  protect  and  preserve  which  she  has  a 
rigbt  of  action.^  And  she  may,  during  the  life-time  of  her 
husband,  maintain  an  equitable  action  for  the  protection 
of  her  inchoate  right  of  dower  from  the  fraudulent  acts 
of  her  hnsband.^ 

1  Co.  Litt.  124  6;  Banks  p.  Satton«  2  P.  Wms.  702;  Kennedy  v. 
Kedrow,  1  Dall.  417. 

2  Lasher  v.  Lasher,  13  Barb.  106;  Hahon  v.  Smith,  60  How.  Pr.  385; 
Meigs  V.  Dlmock,  6  Conn.  462. 

9  Matthews  v.  Dnryee,  4  Keyes,  525;  3  Abb.  Ct.  App.  220:  Simar  v. 
Canaday,  53  N.  Y.  298;  13  Am.  Rep.  523.  Compare  Moore  v.  Mayor  etc. 
8  N.  Y.  110;  Lucas  v.  Sawyer,  17  Iowa,  517. 

4  BuUard  v.  Brigffs,  7  Pick.  533;  Petty  v.  Petty,  4  Mon.  B.  215:  and 
see  Curry  r.  Cuitv,  10  Hun.  366.  Dower  is  not  barred  by  a  sale  of 
the  husband's  lands  in  bankruptcy:  Lazear  v.  Porter,  87  Pa.  St.  513;  30 
Am.  Kep.  380.    See  Dudley  v.  Easton,  104  U.  S.  99. 

5  Petty  V.  Petty,  4  Mon.  B.  215;  Simar  v,  Canaday,  53  N.  Y.  298;  13 
Am.  Rep.  523. 

6  Buzick  V.  Buxick,  44  Iowa,  259;  24  Am.  Bep.  740. 

§  54.  Lez  loci  in  respect  to.— Dower  is  not  the  re- 
sult of  contract,  but  a  positive  institution  of  the  State, 
founded  on  reasons  of  public  policy.^  And  the  right  of 
the  widow  to  dower  in  any  particular  case  is  to  be  deter- 
mined by  the  law  of  the  place  where  the  subject-matter 
of  the  claim  is  located.^  Thus,  a  woman  who  is  married 
and  domiciled  in  Louisiana  is,  nevertheless,  on  the  death 
of  her  husband,  entitled  to  dower  in  lands  of  which  he 
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was  seized  in  Mississippi,  although  dower  is  not  recog- 
nised by  law  in  the  former  State.^  So,  as  a  general  rule, 
the  dower  right  of  the  widow  is  to  be  determined  by  the 
law  in  force  at  the  time  of  the  death  of  the  husband.'* 
But  where  a  married  man  conveyed  lands,  and  afterward 
died,  and  intermediate  the  conveyance  and  his  death  a 
Bt-atute  was  enacted  enlarging  the  common-law  right  of 
dower  so  as  to  give  a  widow  an  estate  in  fee,  his  widow 
was  held  to  be  entitled  to  dower  only  according  to  the 
law  in  force  at  the  time  of  the  conveyance.^ 

1  Moore  v.  Mayor  etc.  8  N.  T.  110.  Compare  ScblfFer  v.  Pruden,  64 
N.  Y.  47. 

2  Lamar  v.  Scott,  3  Strob.  562;  Story  Coufl.  Laws,  S  448;  Apperson 
V.  Boltou,  29  Ark.  418. 

3  Duncan  v.  Dick,  Walk.  (Miss.)  281. 

4  Lucas  V.  Sawyer,  17  Iowa,  517;  Sturdevant  v.  Norris,  30  Iowa,  65; 
Ware  v.  Owens,  42  Ala.  212. 

5  Moore  V.  Kent,  37  Iowa,  20;  18  Am.  Rep.  1.  Compare  Johnson  r. 
Vandyke.  6  McLean,  422;  Kennerly  v.  Missouri  Ins.  Co.  U  Mo.  2U4. 

§  55.  Requisites  of  doiJver.—The  three  requisites 
of  dower  at  common  law  are  marriage,  seizin  of  the  hus- 
band at  some  time  during  the  existence  of  the  coverture, 
and  death  of  the  husband.^  The  wife's  right  to  dower 
attaches  on  the  lands  as  soon  as  there  is  a  concurrence  of 
marriage  and  seizin.^  But  the  marriage  must  be  a  legal 
one,8  and  if  void,  there  shall  be  no  dower; ^  though  if  it 
be  voidable  only,  and  is  not  dissolved  during  tlie  life  of 
the  husband,  the  widow  will  be  entitled  to  dower .5  If,  in 
a  suit  for  dower,  the  fact  of  marriage  is  denied,  it  must 
be  strictly  proved.®  But  as  a  general  rule,  a  marriage 
valid  where  solemnized  will  be  valid  everywhere ; "  and 
the  widow  is  entitled  to  dower,  although  the  marriage  is 
consummated  abroad,  where  the  common  law  is  not  in 
f orce.8  In  the  United  States,  the  fact  of  marriage  is  tried 
by  jury,  like  other  issues  of  fact.^ 

1  1  Greenl.  Cruise,  154;  Stevens  v.  Smith,  4  Marsh.  J.  J.  (>4:  20  Am. 
Dec.  205. 

2  Denton  V.  Nanny,  8  Barb.  618. 

3  Co.Litt.  33  a. 
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4  See  2  Blackst.  Com.  130;  Hijjglns  v.  Breen,  i>  Mo.  497;  Jenkins  9. 
Jenkins,  2  Dana,  102;  Smart  v.  Whaley,  6  Smedes  &  M.  808. 

6    1  Greeul.  Cruise,  154. 

6  Jones  o.  Jones,  38  Ark.  19.  As  to  the  preearantion  of  marriage 
artsiiiR  frnni  cohabitation:  see  Carter  p.  Parker, 28  Me.  509;  Conertv. 
Hertzo^.  4  Pa.  St.  146;  Weatherford  r.  Weatherford,  20  Ala.  548;  Yard- 
ley's  Estate,  72  Pa.  St.  207. 

7  Clark  r.  Clark,  8  Cush.  386;  Sntton  r.  Warren,  10  Met.  451 ;  Hntch- 
!i)H  r.  KiinmeU.  31  Mich.  126;  18  Am.  Rep.  164:  Fontont;.  Livingstone, 
3  Maou  4ii7.  Compare  Greenwood  v.  Curtis*  6  Mass.  378 ;  State  v.  Itoss, 
76N.C.  242. 

8  Mooro  V.  Mayor  etc.  8  N.  Y.  110;  nderton  v.  Ilderton,  Black.  H. 
145. 

9  Sec  I  Oreenl.  Cruise,  154,  note;  Jones  v.  Jones,  28  Ark.  19.  Gen- 
eral  reputiitlon,  cohabitation,  and  acknowledgment  nro  sufficient 
evidence  of  marriage  in  cases  of  dower:  Sellman  v.  Bowen,  8  Gill  <&  J. 
50;  TH  Am.  Dec.  524;  Boone  v.  PumeU,  28  Md.  628. 

§  56.  Seizin  of  husband.— To  entitle  a  widow  to 
dower,  the  busband  must  have  been  seized  of  the  estate  at 
some  time  during  coverture.^  But  a  seizin  in  law  will  be 
sufficient;  2  as  where  the  ancestor  dies  seized,  and  the 
heir,  being  married,  dies  without  making  an  actual  entry 
on  the  lands,  his  widow  is  nevertheless  entitled  to  dower.* 
Nor  does  the  law  require  any  particular  length  of  time 
during  whicli  the  husband  siiould  retain  seizin;  ^  although 
momentary,  if  for  his  benefit,  it  is  sufficient  to  give  dow- 
er.5  It  is  otherwise,  however,  if  the  seizin  be  merely  in- 
Btantaneous,  and  the  husband,  by  the  same  act  or  by  the 
same  conveyance  by  wliich  he  acquires  the  seizin,  parts 
with  it.6  Thus,  if  he  takes  a  conveyance  of  land  and  gives 
back  a  mortgage  for  the  purchase-money,  the  wife  is  not 
entitled  to  dower  therein."^  And  this  is  so  although  the 
mortgage  is  not  made  to  his  grantor,  but  to  a  third  person, 
provided  the  whole  is  one  transaction.  8  And  where  a 
husband  purchased  lands,  giving  his  note  as  security  for 
the  purchase-price,  and  afterward  by  his  sole  deed  recon- 
veyed  the  lands  to  the  vendor  in  satisfaction  of  the  note, 
the  wife's  right  of  dower  was  held  not  to  attach.^  If  a 
man  before  marriage  makes  a  conveyance  of  lands,  his 
widow  is  not  entitled  to  dower  therein,  although  the  deed 
was  unrecorded  at  the  time  of  the  marriage.^^  Nor  is  a 
widow  entitled  to  dower  in  lands  conveyed  by  her  bus- 
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band  before  marriage,  although  the  conveyance  was 
fraadulent  and  void  as  against  creditors. ^  But  where 
land  was  conveyed  to  a  husband,  and  the  deed  was  after- 
ward destroyed  by  his  direction,  before  beinh  recorded, 
the  widow  was  held  to  be  entitled  to  dower  in  the  land  so 
conveyed. 12  The  wife  is  entitled  to  dower  although  the 
husband  aliens  the  land  on  the  day  of  his  marriage.^ 
And  it  has  been  held  that,  if  a  husband  immediately  be- 
fore marriage  should  make  a  conveyance  of  his  lands, 
unknown  to  his  wife,  and  for  the  purpose  of  defeating  her 
right  of  dower,  which  fact  was  known  to  the  grantee,  it 
will  be  no  bar  to  her  right.i*  No  title  to  dower,  at  com- 
mon law,  attaches  on  a  joint  seizin;  i5  the  mere  possibility 
of  the  estate  being  defeated  by  survivorship  prevents 
dower.  10  But  the  rule  is  otherwise  in  those  States  where, 
by  statute,  the  jus  acerescendi  is  abolished."  And  the 
widows  of  tenants  in  common  are  entitled  to  dower  in 
virtue  of  the  seizins  of  their  husbands. i8 

1  Butler  V.  Cheatham,  8  Bush,  fii4;  Poor  v.  Horton,  15  Barb.  485; 
Leach  v.  Leach, 21  Hun,  381 ;  Atwood  v.  Atwood, 22  Pick.  283;  Galbralth 
V.  Greene,  13  Serj?.  &  R.  85;  Durando  v.  Durando,  23N.  Y.  331;  and 
he  must  have  been  seized  of  a  present  freehold  interest:  Pretts  v. 
Kichey,  29  Pa.  St.  71. 

2  Co.  LItt.  31  a;  Stevens  v.  Smith.  4  Marsh.  J.  J.  64;  20  Am.  Dec.  205| 
Mann  v.  Edson,  39  Me.  25;  Welch  r,  Buckins.  9  Ohio  St.  331 ;  Atwood  v. 
Atwood.  22  Pick.  283;  Denis  v.  Denis,  7  Blackf.  672.  Compare  Henry's 
Case,  4  Cash.  257;  Wclr  r.  Tate,  4  Ired.  Eq.  264;  Torrence  v.  Carbry,  27 
Miss.  (j97;  Foxworth  v.  White.  5  Strob.  113;  Thomas  v.  Thomas,  10  ued, 
133. 

3  1  Greenl.  Cruise,  156;  and  see  Dunham  v.  Osborne,  1  Paisre,  635; 
Galbraith  v.  Greene,  13  Serg.  &  R.  85.  Under  the  Enfflish  Statute  the 
widow  may  now  claim  dower  when  the  husband  has  liad  only  a  right 
of  entry  or  action :   Stat.  3  and  4  Wm.  c.  105,  §§  2, 3. 

4  Brousrhton  v.  Randall.  Cro.  Eliz.  503;  Stanwood  r.  Dunning,  U 
He.  290;  Gage  v.  Ward,  25  Me.  101 ;  Douglass  v.  Dickson,  11  Rich.  41i. 

5  Rawllngstj.  Lowndes,  34  Md.  630;  McClurer.  Harris,  12  Mon.  B, 
261;  Smith  V.  McCarty,  119  Mass.  519;  Sutherland  v.  Sutherland,  69  111. 
481 ;  McCauley  v.  Grimes,  2  Gill.  &  J.  324. 

6  Holbrook  v.  Finney,  4  Mass.  566;  3  Am.  Dec.  248;  Gully  v.  Ray,  18 
Mon.  B.  107;  Gilliam  v.  Moore,  4  Leigh.  30;  24  Am.  Dec.  704;  Slaughter 
V.  Culpepper,  44  Ga.  319;  Fontaine  v.  Boatmen's  Sav.  Inst.  57  Mo.  &52; 
Reed  V.  Morrison,  12  Serg.  &  R.  18;  Stow  v.  Tiflt,  15  Johns.  459;  8  Am. 
Dec.  266. 

7  Cimninsrham  v.  Knight.  1  Barb.  399;  Moore  v.  Rollins,  45  Me.  493; 
Heinsler  v.  Nickum,  38  Md.  277;  Pendleton  v.  Pomeroy,  4  Allen,  510. 

8  King  V.  Stetson,  11  Allen,  407 ;  Clark  v.  Munroe,  14  Mass.  351 ;  and 
see  McClure  r.  Harris,  12  Mon.  B.  261;  Kittle  v.  Van  Dyck,  1  Sand.  Ch. 
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76;  Grant  v.  Dodge,  43  Me.  499.  But  compare  €taiiuiion  v.  Freeman,  II 
He.  243;  Mills  vTVan  Voorhls,  23  Barb.  135. 

9  Hngunln  v.  Cochrane,  51  HI.  302;  2  Am.  Bep.  308. 

10  Blooav.Bloodp23Fick.80. 

11  Whitbed  V.  Mallory,  4  Ctuh.  138. 

12  Johnston  v.  MllleE,  40  Ind.  376 ;  17  Am.  Bep.  899. 

13  Stewart  v.  Stewart,  3  Marsh.  J.  J.  48. 

14  Brewer  v.  Ctonnel,  11  Humph.  500;  Babcodc  v.  Babcock,  43  How. 
Pr.  97;  Petty  v.  Pett]r,4Mon.  B.  215:  Swainev.  Perine,  5  Johns.  Gh. 
4S9;  Toungs  v.  Carter,  10  Hun,  194;  Cranson  v.  Cranson,  4  Mich.  220: 
KiUlnffer  v.  Beidenhauer,  6  serg.  A  B.  531;  Pomeroy  v.  Pomeroy,54 
How.  Pr.  228.  But  compare  Jenny  p.  Jenny,  24  Yt.  324 ;  Baker  p.  Chase. 
«H111,482. 

15  Mayburry  v.  Brloi,  15  Peters,  21 ;  Go.  Litt  30. 

16  Mayborry  v.  Brien,  15  Peters,  21. 

17  See  Tabbe  V.  Wiseman,  2  Ohio  8t.  207;  Weir  9.  Tate,  4  Ired.  Eq. 
S64;  Walker  v.  Walker,  6  Goldw.  671;  Davis  v.  Logan,  9  Dana,  186;  Hol- 
brook  «.  Finney,  4  Mass.  566. 

18  Hudson  «.  Steere,  9  B.  I.  106;  Mosher  v.  Mosher,  32  Me.  412; 
Smith  V.  Smith,  6  Lans.  813 ;  Potter  v.  Wheeler,  13  Mass.  504 ;  Sutton  «• 
Bolf,8Lev.84. 

§  57.  Death  of  hnaband.— By  the  natural  death  of 
the  husband,  the  wife's  right  of  dower  becomes  consum- 
mate.i  During  the  life  of  the  husband  this  right  is  merely 
inchoate,^  and  is  subject  to  be  modified,  changed,  or  even 
abolished  by  legislative  enactment.^  But,  as  between  a 
wife  and  any  other  than  the  State,  or  its  delegates  or 
agents  exercising  the  right  of  eminent  domain,  an  in« 
choate  right  of  dower  in  lands  is  a  subsisting  and  valuable 
interest  which  will  be  protected  and  preserved  to  her.* 
The  death  of  the  husband  may  be  presumed  from  con- 
tinued absence  without  being  heard  from;^  and  reputa- 
tion in  the  family  is  prima  facie  evidence  of  his  death.6 
So,  in  general,  is  the  granting  of  letters  of  administration.^ 
It  has  generally  been  said  that  the  mere  civil  death  of  a 
man  did  not  give  his  wife  a  right  to  dower.B 

1  Sntliir  V.  Forgey,  1  Gowen,  89;  Biddlck  v.  Walsh,  15  Mo.  519; 
Wheatley  v,  Calhoun,  12  Leigh,  264. 

2  Moore  o.  Mayor  etc.  4  Sand.  456;  8  N.  T.  110;  Walt  v.  Wait,  4  IT. 
T.  96. 

S  Barbonr  V.  Barbour,  46  Me.  9. 

4  Simar  V.  Canaday*  53  N.  T.  296;  13  Am.  Bep.  623;  and  see  S  U» 

ft  Foulks  V.  Bbea,  7  Bosh,  568;  Woods  v.  Woods,  2  Bay,  476. 
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6  Cochrane  v.  Libby,  17  Me.  39. 

7  Newman  v.  Jenkins,  10  Pick.  515;  Moon  v,  De  Bervales,  1  Boss. 
SOO. 

8  See  1  Oreenl.  Cruise,  158;  2  Cnibb  Beal  Prop.  131;  Woolridge  v. 
Lucas,  7  Mon.  B.  49. 

§  58.  Effect  of  divorce.-— A  divorce  a  vinculo  matrU 
monii  bars  the  right  to  dower,  for  the  reason  that,  at 
common  law,  the  party  claiming  dower  must  have  been 
the  wife  of  the  husband  at  the  time  of  his  death.  ^  Bat  in 
those  States  where  such  divorce  is  authorized  by  statute, 
provision  is  made  for  preserving  the  dower  right  of  the 
wife,  unless  the  divorce  be  granted  for  her  misconduct.^ 
A  divorce  a  mensa  et  thoro,  at  common  law,  does  not  alter 
the  relation  of  the  parties,  and  is  not,  therefore,  a  bar  of 
dower.8 

1  McCraney  ».  McCraney,6  Iowa,  232;  Dobson  v.  Butler,  17  Miss. 
87;  Whitsellr.  Mills,  6  Ind.  229:  Burdick  v.  Brings,  11  ^Vls.  126;  Milti- 
more  v.  Miltimore,  40  Pa.  St.  151;  Kice  v.  Lumlcy,  10  Ohio  St.  59ti. 

2  See  Schiffer  v.  Pruden,  64  N.  Y.  47;  Forest  v.  Forest,  6  Duer.  102; 
McCafferty  v.  McCafferty,  8  Blackf.  218;  Davol  v.  Howland,  ]4  Mass. 
210;  Gleason  v.  Emersoii.  51  N.  H.  405:  Gould  v.  Crow,  57  Mo.  200; 
Calaine  v.  Calame,  24  N.  J.  Eq.  440;  Lakin  v.  Laldn,  2  Allen,  45;  Walt 
V.  Wait,  4  N.  Y.  25;  Kade  v.  Lauber,  16  Abb.  Pr.  N.  8.  288;  4S  How.  Pr. 
882;  Young  v.  Gregory,  49  Me.  475. 

3  Clark  v.  Clark,  8  Watts  &  S.  85:  Craln  v.  Cavana,  36  Barb.  410: 
Dean  v.  Bichmond,  5  Pick.  461;  Gee  r.  Thompson,  11  La.  An.  6.*)7 ;  and 
see  Watkius  v.  Watklns,  7  Yerg.  283;  Walsh  v.  Kell>',  34  Pa.  St.  84; 
Thayer  v.  Thayer,  14  Vt.  107;  Bryan  v,  Bachseller,  6  B.  1. 546;  seagrave 
V.  Seagrave,  13  Yes.  443. 

§  59.  Elopement,  etc.— At  common  law,  adultery  was 
no  bar  of  dower;  i  and  by  the  statute  of  Westminster  11,^ 
elopement  or  departure  of  the  wife  willingly  from  her 
husband,  as  well  as  adultery,  is  necessary  to  make  the 
bar  complete.8  This  statute  has  been  re-enacted  in  sub- 
stance in  some  of  the  States,^  and  is  understood  to  be  a 
part  of  the  American  common  law,  where  no  such  re- 
enactment  has  in  terms  been  made.^  But  in  a  few  of  the 
States,  elopement  with  an  adulterer  is  not  a  bar  to  dower, 
unless  followed  by  a  divorce. ^  Mere  separation  of  hus- 
band and  wife,  however  unjustifiable,  without  adultery. 
Will  not  bar  dower;  7  but  it  is  otherwise  if,  after  such 
separation,  the  wife  voluntarily  commits  adultery .^    And 
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if  she  is  compelled  to  leave  her  husband,  but  refuses  to 
letnm  when  he  offers  to  take  her  back,  and  she  after- 
wards lives  in  adultery,  she  is  barred  cf  dower. ^  And  it 
has  been  held  that  her  adultery,  without  reconciliation, 
bars  her  dower,  although  she  originally  departed  from 
her  husband's  house  in  consequence  of  his  cruelty. lo 
But  it  is  the  better  opinion  that  it  must  appear  that  the 
wife  willingly  left  her  husband;  and  if  driven  away  by 
him,  or  by  his  compulsion,  she  does  not  forfeit  her 
dower. n  Where,  in  the  absence  of  the  husband,  a  wife 
commits  adultery  at  home,  it  is  held  not  to  bar  her  claim 
to  dower.  12  On  the  other  hand,  the  statute  was  thought 
to  be  satisfied  by  an  open  state  of  adultery,  whether  the 
woman  resided  in  the  same  house  with  her  adulterer  or 
in  separate  hoiises;  whether  in  her  own  or  a  friend's 
house,  or  in  his;  whether  with  or  without  the  ceremony 
of  marriage.  18 

1  See  Reynolds  v.  Reynolds,  24  Wend.  193;  Bell  v.  Nealy,  1  Bail. 
S12;  19  Am.  Dec.  686;  Elder  v.  Beel,  62  Pa.  St.  308;  1  Am.  Hep.  414. 

2  13  Edw.  1,  ch.  34.    See  Hethrlngton  v.  Graham,  6  Bing.  135. 

3  Elder  v.  Reel,  62  Pa.  St.  308;  1  Am.  Bep.  414;  Govier  v.  Hancock, 
6  Term  Bep.  603. 

4  See  Walters  v.  Jordon,  13  Ired.  361 ;  Stegall  v.  Stegall,  2  Brock. 
256. 

5  4  Kent  Com.  53;  Bell  v.  Nealy,  1  Bail.  312;  19  Am.  Dec.  686. 

6  Schlfler  v.  Pruden,  64  N.  Y.  47 ;  Reynolds  v.  Reynolds,  24  Wend. 
133;  Bryem  v.  Bachpller,  6  R.  I.  543;  Lakni  v.  Lakin,  2  Alluu.  45. 

7  Wiseman  v.  Wiseman,  73  I«d.  112;  38  Am.  Rep.  115;  Thayer  v, 
Thayer,  14  Vt.  107;  and  see  §  58,  ante. 

8  Cogrswell  V.  Tibbetts,  3  N.  H.  41;  Elder  v.  Reel,  62  Pa.  St.  308:  38 
Am.  Rep.  414. 

9  Bellv.  Nealy,!  Bail.  312;  19  Am.  Dec.  686. 

10  Woodward  r.  Dowse,  10  Com.  B.  N.  S.  722. 

11  Walters  v.  Jordon,  13  Ired.  361;  Elder  v.  Reel,  62  Pa.  St.  308:  1 
Am.  Kep.4I4;  Hetlie;ingtoii  v.  Graham,  6  Bing.  135;  19  Eng.  C.L.  31; 
aud  see  Shaffer  v.  Richardson,  27  ludi  122. 

12  Cogswell  V.  Tibbetts,  3  N.  H.  41. 

13  Stegall  V.  StegaU,  2  Brock.  256. 

§  60.  Alienage.— At  common  law,  an  alien  cannot 
hold  real  estate,^  and  alien  women  are  not  therefore  capa- 
ble of  acquiring  dower.2  But  by  an  early  statute,  an 
exception  was  made  in  favor  of  aliens  married  to  Englisli- 
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men  by  license  from  the  king.s  And  by  a  recent  English 
statute,  all  women  aliens  married  to  any  natural-bom 
subjects  or  persons  naturalized  are  entitled  to  the  rights 
of  natural-born  subjects.^  So  it  Will  be  found  that,  by 
statute  in  the  various  States,  alienage  is  no  longer  an  im- 
pediment to  the  wife's  dower.^  And  by  provision  of  act 
of  Congress,  the  widow  of  a  citizen  of  the  United  States, 
whether  native  or  naturalized,  is  entitled  to  dower  in  her 
husband's  land,  irrespective  of  the  nativity  of  the  widow.^ 

1  See  S  19»  ante, 

2  1  Greenl.  Cnifse,  159^  Blackst.  Com.  ISI;  Sistare  v.  Slst»re,2 
Root,  468;  Mick  v.  Mick,  10  wend.  379;  SewaUv.  Lee,  9  Mass.  363;  Cong. 
Cliurch  V.  Morris»8  Ala.  182. 

3  Co.  Litt.  31  &;  1  Greenl.  Gmlse,  199. 

4  Stat.  7  and  8  Ylctch.  66. 

5  See  Greer  r.  Sankston,  26  How.  Pr.  471;  Luhrs  v.  Elmer,  80  N.  T. 
171;  Whitiug  V.  Stevens,  4  Conn.  44;  Buchanan  v.  Destaon,  1  Har.  &  G. 
280;  Moore  v.  Tisdale,  5  Mon.  B.  352;  Stokes  r.  Fallon,  2  Mo.  32;  Stem- 
pie  r.  Herminghouser,  3  Iowa,  408.  Under  the  Callfomia  statute,  no 
estate  Is  allowed  to  the  husband  as  tenant  by  the  courtesy,  nor  any 
estate  hi  dower  to  the  wife.  But  upon  the  death  of  either,  the  sur- 
vivor takes  one-half  of  the  common  property  of  the  deceased:  and  if 
there  are  no  descendants,  the  whole  goes  to  the  survivor:  Beard  v. 
Knox,  5  Gal.  292.    See  Cal.  Civ.  Code,  S  173. 

6  10  U.  S.  Stat,  at  Large,  604;  U.  S.  Bev.  Stat.  S  1994;  and  see  Luhrs 
V.  Elmer,  80  N.  Y.  171:  Burton  v.  Burton,  26  How.  Pr.  474;  38  N.  Y.  373: 
Kelly  V.  Owen.  7  WsOl.  496. 

§  61.    In  "What  things  do'wer   may  lie  had.— A 

woman  is  dowable  not  only  in  lands  themselves,  but  also 
in  all  incorporeal  hereditaments  that  savor  of  the  realty.^ 
And  as  a  general  rule  in  this  country,  she  is  dowable  in 
all  the  lands  of  the  husband,  whether  in  a  state  of  nature 
or  improved.2  A  widow  is  entitled  to  dower  in  all  mines 
opened  and  worked  by  her  husband  during  the  covert- 
ure,8  or  by  the  heir  before  dower  is  assigned.^  But  newly 
opening  a  mine  is  waste,  and  the  widow,  having  only  an 
estate  for  life,  can  legally  do  no  act  which  injures  the 
inheritance.^  She  may,  however,  take  coal  to  any  ex- 
tent from  a  mine  already  opened,  or  sink  new  shafts  into 
the  same  veins,  or  penetrate  through  a  seam  already 
opened,  and  dig  into  one  lying  under  it.^  And  she  may 
construct  new  approaches  to  mines  already  opened.^    In 
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Kortli  Carolina,  she  may  use  trees  boxed  for  turpentine 
in  the  life-time  of  her  husband,  or  box  new  ones,  not  in- 
creasing the  amount  beyond  that  obtained  when  dower 
was  assigned.^    And  she  is  entitled  to  the  benefit  of  im- 
provements made  upon  the  land  by  the  heir,  after  the 
husband's  death,  and  before  assignment  of  dower.^    But, 
as  a  general  rule,  if  the  improvements  were  made  by  a 
purchaser  of  the  land  from  the  husband,  dower  should  be 
estimated  according  to  the  value  of  the  land  at  the  time 
of  alienation,  and  not  at  the  time  of  the  death  of  the 
husband.  ^^^    Wheat  growing  upon  land  set  off  to  a  widow 
as  her  dower  belongs  to  her,  and  not  to  the  heirs  of  her 
husband.^^    And  where,  as  in  Kentucky,  stock  in  a  rail- 
road company  is  held  to  be  real  estate,  it  is  subject  to  the 
widow's   right   of   dower .12    Where   insured    buildings 
standing  on  lands  in  which  a  widow  has  a  dower  right 
are  burned,  she  is  entitled  to  her  portion  of  the  insurance 
money .1*    It  is  very  generally  held  in  this  country  that 
the  dower  rights  of  widows  extend  to  equities  of  redemp- 
tion; i^  and  if  a  deed  be  absolute  on  its  face,  but  is  in 
fact  a  mortgage,  the  widow  of  the  grantor  is  entitled  to 
dower  in  the  premises  so  conveyed.!^    A  woman  is  dow- 
able  in  base  or  qualified  fees;^^  and  dower  is  an  incident 
inseparably  annexed  to  an  estate  tail.^^ 

1  Gorbam  v.  Daniels,  23  Yt.  611;  Buckrldge  v.  Ingram,  2  Ves.  Jr. 
692,  664;  Chase's  Case,  1  Bland  Ch.  2Uti:  IT  Am.  Dec.  277;  Hudson  v. 
Steere,  9  B.  1. 106.    See  Leach  v.  Leach,  21  Uuu,  381. 

2  Walker  v.  Schuyler,  10  "Wend.  480;  Allen  v.  McCoy,  8  Ohio,  418; 
Schnebly  r.  Schnebly,  26  111.  IIH;  Findlay  v.  Smith,  6  Munf.  134;  Chap- 
man r.  iSiirueder,  10  6a.  321.  In  a  few  of  the  states,  wild  and  uncul- 
tivated lands  are  excluded  from  the  operation  of  dower:  see  Whit© 
V.  Willis.  7  Pick.  143;  Johnson  v.  Perley,  2  N.  U.  56;  Stevens  v.  Oweu, 
25  Me.  H;  Shattuck  v.  Gregg,  23  Pick.  88. 

3  Moore  v.  Bobbins,  45  Me.  493;  BiUinprs  v.  Taylor,  10  Pick.  460; 
StODghton  P.Leigh.  1  Taunt.  402;  Quarriugtou  v.  Arthur,  10  Mees.  A 
W.  ^5. 

4  Lenfers  v.  Henke.  73  111.  405;  24  Am.  Bep.  263. 

5  Coates  V.  Cheever,  1  Cowen.  460. 

6'  Crouch  V.  Puryear,  1  Band.  258;  10  Am.  Dec.  628. 

7  Coates  v.  Cheever,  1  Cowen,  460. 

8  Carr  «.  Carr,  4  Dev.  &  B.  179. 

9  Parker  V.  Parker,  17  Pick.  236. 
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10  Dibblo  V.  Clapp,  31  How.  Pr.  420;  Tod  v.  Baylor,  4  Leigh,  493. 
Compare  Mosher  ».  MosUor,  15  Me.  371;  Thoiupsou  v.  Morrow,  5  Serg. 
&  K.  L'H.);  !)  Am.  Dec.  353;  Dunseth  v.  Uank  of  U.  S.  6  Ohio,  76;  Liwsoa 
V.  Morton,  G  Dana,  471;  Thompson  v.  Morrow,  5  Serg.  &  R.  289;  Doe  v. 
Gwinnell,  1  Q.  lJ.0ii2;  41  Eug.  U.  L.  728;  Boyd  v.  Carlton,  69  Me.  200; 
31  Am.  Kep.  268. 

11  Kalstou  V.  Ralston,  3  Iowa,  533. 

12  Copeland  v.  Copeland,  7  Bush.  349;  Price  v.  Price,  6  Dana,  107-, 
bnt  sec  Johns  v.  Johns,  1  McCook,  350;  McDonough  v.  Hepburn,  5 
Fhv.  6uS.  A  widow  Is  not  dowabie  of  land  taken  by  the  right  of  emi- 
nent domain  for  a  railroad :  French  v.  Lord,  69  Me.  537. 

13  Campbe.l  v.  Murphy,  2  Jones'  Eq.  357. 

14  Fish  V.  Fish,  I  Conn.  5.59;  Moore  v.  Rollins,  45  Me.  493;  Daniel  v. 
Leitch.  13  Gratt.  195;  Van  Duyue  t;.  Thayer,  14  Wend.  233;  Snyder  v. 
Snyder,  6  Mich.  470;  Heneuran  v.  Harllee,  10  Ricli.  Eq.  285;  Titus  v, 
Neilion,  5  Johns.  Ch.  452;  Nills  v.  Van  Voorhis,23  Barb.  125;  20  N.  Y. 
412;  Taylor  i>.  McCracken,2  Blackf.  262;  Harrow  v.  Johubon,  3  Met. 
(Ky.)  578;  .and  see  Bell  t*.  Mayor  etc.  10  Paige,  49;  Barbour  ».  Barbour, 
46  Me.  8.  By  tho  common  law.  dower  does  not  attach  to  an  equity  or 
redemption:  Dixon  w.  Savllle,  1  Brown  Uh.  326;  Mayburry  t>.  Brien.  1.5 
Peters,  21 ;  Cheek  v.  Waldrum,  25  Ala.  152;  Mclver  v.  Cherry,  8  Humph. 
617. 

15  Turbeville  v.  Gibson,  5  Heisk.  395. 

16  1  Greenl.  Cruise,  162;  Buckridge  v.  Ingram,  2  Ves.  Jr.  652,  664; 
House  V.  Jackson,  50  N.  1 .  llil. 

17  Low  V.  Burrow,  3  P.  Wms.  263;  1  GreenL  Cruise,  162. 

§  62.  What  things  not  liable  to.— A  widow  is  not 
dowabie  of  a  vested  remainder  in  fee  limited  on  a  prece- 
dent estate  for  life,  nor  in  an  estate  in  reversion  expectant 
upon  an  estate  of  freehold,  i  And  this  rule  applies  as  well 
where  the  estate  of  the  husband  comes  by  devise  as  by 
inheritance.2  She  is,  however,  dowabie  of  a  reversion 
expectant  on  a  term  for  years,  because  the  husband  is 
seized  of  tlie  freehold.^  And  where  one  makes  a  lease 
for  years,  reserving  rent  before  his  marriage,  his  widow  is 
entitled  to  dower  in  the  reversion  and  in  the  rent,  imme- 
diately from  her  husband's  death.*  A  widow  is  not  dow- 
abie of  a  mere  annuity  granted  to  the  husband  and  his 
heirs  ;^  nor  is  she  dowabie  of  lands  assigned  to  another 
woman  in  dower  ;0  aud  it  seems  that  there  can  be  no 
dower  in  real  estate  held  as  partnership  assets.  <r  A  widow 
is  not  entitled  to  dower  of  a  trust  estate  at  common  law;^ 
and  she  never  was  allowed  dower  of  a  use.9  But  where 
the  legal  and  equitable  ^  estates  are  equal  and  co-ex- 
tensive, the  equitable  merges  in  the  legal  estate,  aud 
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the  widow  will  be  entitled  to  dower. lo  And  under  statu- 
tory enactments  in  many  of  the  States,  dower  is  allowed 
in  all  equitable  estates,  where  the  equity  of  the  husband 
is  perfect  and  complete .11  By  the  rule  of  the  common 
law,  if  the  husband  exchanges  his  lands  for  others,  his 
widow  may  elect  to  be  endowed  in  either  of  the  estates, 
but  she  cannot  claim  dower  in  both.12  An  "  exchange,'* 
in  the  legal  acceptation  of  the  term,  is  understood  to  be 
"a  mutual  grant  of  equal  interests,  the  one  in  considera- 
tion of  the  other'* ;  ^  and  where  the  interests  are  unequal, 
the  case  will  be  regarded  as  within  the  ordinary  transfers 
of  real  estate,  and  dower  will  attach  to  the  land  conveyed, 
and  also  to  the  land  received  in  exchange.^^  Dower  does 
not  attach  to  lands  appropriated  to  public  uses.^s  And  a 
widow  is  not  entitled  to  dower  in  grass,  fruits,  and  other 
spontaneous  productions  of  the  soil  growing  on  the  lands 
of  the  husband  at  the  time  of  his  death. I6  A  woman  di- 
vorced a  vinculo  matrimonii,  on  the  ground  of  the  adultery 
of  the  husband,  is  not  entitled  to  dower  in  lands  of  which 
he  became  seized  after  and  of  which  he  was  not  seized 
before  the  divorce. ^^ 

1  Green  v.  Putnara,  1  Barb.  SOO;  Dunham  v.  Osborne,  1  Paicre,  634; 
Weir  r.  Humphreys.  4  Ired.  Eg.  273;  llobhison  i?.  Codmau,  1  Sum.  130; 
Otis  V.  Parshley.  lU  N.  H.  4U3;  Eldridgo  v.  Forrestal,  7  Mass.  253. 

2  Durando  v.  Durando,  32  Barb.  529;  23  N.  T.  331. 

i   1  Greenl.  Cruise,  1G2;  Dates  r.  Bates,  1  Raym.  Ld.  326. 

4  Chase's  Case,  1  Bland'Ch.206: 17  Am.  Dec.  277.  Compare  ■Williams 
t.  Cox,  3  £dw.  Ch.  17c>;  Darcey  v.  Blaice,  2  Schoales  &  L.  387. 

5  Anbln  v.  Daly,  4  Bam.  &  Aid.  63;  Karl  of  Stafford  v.  Buckley,  2 
Ves.  Sr.  170. 

6  1  Greenl.  Cruise,  164.  Compare  Mannlncr  v.  Laboree,  33  Me.  343; 
Elwood  V.  Klock,  13  Barb.  50;  Atwood  v.  Atwood,  2i  Pick.  263;  Bear  v. 
Suyder,  11  Wend.  692. 

7  HIscock  r.  Jaycox,  12  Bank.  Reg.  507 ;  Willet  v.  Brown,  65  Mo.  138 ; 
27  Am.  Rep.  2G5;  and  see  Hoxlo  v.  Carr,  I  Sum.  173;  Duhrin-xr.  Dnh- 
rlnjf,  20  Mo.  174;  Loubat ».  Nourso,  5  Fla.  35U;  Dyer  v.  Clark, 6Mct.  5U2; 
Biplevv.  Waterworth,  7Ves.  4J5;  Houghton  ».  Houghton,  11  bim.  4.91; 
Fahrchild  v.  Faii-chlld,  64  N.  Y.  471. 

8  Powell  p.  Monson,  3  Mason,  364;  Cowman  v.  Hall,  3  Gill  «fc  J. 
J98;  Firestone  ».  Firestone,  2  Ohio  St.  415;  Small  v.  Proctor,  15  Mass. 
4r-5;  Edjuondsoii  v.  Welsh,  27  Ala.  578;  Stevens  v.  Smith.  4  Marsh.  J.  J. 
64;  20  Am.  Dec.  205.  But  it  has  been  held  otherwise  in  Penusylvania: 
Shoemaker  v.  Walker,  2  Serg.  &  R.  556. 

9  1  GreenL  Cruise,  164. 

10   Tulley  V.  Alston,  3  Ves.  339;  Deau  v.  Mitchell,  4  Marsh.  J.  J.  451, 
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Honkinson  V.  Dnmas,  43  N.  H.  296;  Coster  v,  Clarke,-  3  Edw.  Ch.  428; 
KJiiglit  V.  Kulght,  4  Beav.  10. 

11  See  Robinson  v.  Miller,  1  Mon.  B.  93;  Heed  v.  Ford,  16  Mon.  B. 
114;  GHlespIe  v.  Somerville,  3  Stewt.  &  P.  447;  Hawley  v.  Jaines,  5 
Palj;e,318;  Lobdell  o.  Hayes,  4  Alien.  1S7;  Uands  v.  Kendall,  15  Ohio. 
671 ;  Pritts  v.  RIchey,  29  Pa.  St.  71 ;  Barnes  v.  Gay,  7  Iowa,  26;  Newliall 
V.  Lynn  etc.  Sav.  Bank,  101  Mass.  438;    Am.  Rep.  387. 

13    Co.  Lltt.  31  &;  1  Greenl.  Cruise,  163;  Butler's  Case,  3  Leon.  271. 

13  2  Blackst.  Com.  223.    See  Wilcox  v.  Bandall,  7  Barb.  633. 

14  Cass  V.  Thompson.  I  N.  H.  65;  8  Am.  Dec.  36;  Wilcox  v.  Randall, 
7  Barb,  633;  Mosher  r.  Mosher,  32  Me.  413;  Stevens  v.  Smith,  4  Marsb. 
J.  J.  64;  20  Am.  Dec.  205. 

15  Gwynne  r.  Cincinnati,  3  Ohio,  24;  French  v.  Lord,  69  Me.  537;  and 
see  Giles  v.  Gullim,  13  lud.  487;  Moore  v.  Mayor  etc.  8  N.  Y.  110; 
Weaver  v.  Gregg.  6  Ohio  St.  647.  Tho  purchase  by  a  railway  company 
of  land  withont  the  limits  of  its  road,  necessary  for  depot  and  station 
purposes,  does  not  extinguish  an  existing  inchoate  right  of  dower 
therein:  Nye  v.  Taunton  Branch  It.  R.  113  Mass.  277. 

16  Kain  V.  Fisher,  6  N.  Y.  597.  Compare  Ralston  v.  Ralston,  3  Iowa, 
633. 

17  Kade  v.  Lanber,  16  Abb.  Pr.  N.  S.  287 ;  48  How.  Pr.  382. 

§  63.  Widows  right  of  election.— It  is  already- 
Been  i  that,  at  common  law,'  in  case  of  an  exchange  of 
lands  by  the  husband,  his  widow  must  elect  to  be  en- 
dowed, either  of  the  lands  given,  or  of  those  taken  in 
exchange.2  Another  instance  of  election  is  where  a  tes- 
tamentary .provision  is  made  for  the  widow,  whicli  is 
intended  to  be  in  lieu  of  dower,  in  which  case  she  may 
elect  between  the  provision  in  the  will  or  her  dower,  but 
cannot  have  botli.^  And  it  is  immaterial  whether  the 
property  given  by  will  consists  of  real  or  personal  prop- 
erty.* But  in  order  to  compel  the  widow  to  elect  between 
dower  and  s^  testamentary  provision,  where  the  testator 
has  not  in  terms  declared  liis  intention  that  she  shall  be 
confined  to  one,  the  other  provisions  of  the  will  must  be 
totally  inconsistent  with  the  claim  of  dower.^  An  elec- 
tion may  be  evidenced  by  acts  in  pais,^  as  welt  as  by 
matter  of  record."'  By  statute,  in  some  of  the  States,  the 
election  must  be  made  within  a  prescribed  time  after  the 
testator's  death; 8  or  if  not  prescribed,  within  a  reason- 
able time.9  And  wliere  a  widow  has  fairly  elected  to  take 
a  testamentary  provision  in  lieu  of  dower,  she  will  not 
afterwards  be  permitted  to  revoke  it  and  claim  dower.^ 
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In  Pennsylvania,  the  committee  of  a  lunatic  widow  can- 
not make  an  election  for  ber  between  a  testamentary  pro- 
Tlsion  by  her  husband  and  her  dower  at  conmion  law, 
without  the  sanction  of  the  court.^ 

1  S  62,  an/e. 

2  Seo  Wilcox  V.  Bandall,  7  Barb.  633. 

8  Pem1)erton  v.  Pemberton,  29  Mo.  408;  Ghapln  v.  Hill,  1  B.  I.  446; 
Hills  V.  MilU,  28  Barb.  454;  Hoover  v.  Landls,  76  Pa.  St.  354;  lialnes  v 
Corbin,  24  Ga.  185.    A  widow's  rlgbt  of  election  is  a  personal  one,  and 
not  transmissible  by  descent:  Welch  t>.  Anderson,  28  Mo.  2»3;  Boono 
V.  Boone,  3  liar.  &  McH.  03. 

4  Ooslln^r  V.  Warbnrton,  Cro.  Ellz.  128;  Tmeman  v.  Waters,  4  Dtuie 
Abr.  67ii;  NoiTls  r.  Clark,10N.J.Eq.51 ;  Kennedy  v.  Mills,  13  Wend.  653 

5  Hlgirlnbotham  v.  Comwell,8  Gratt.  83;  Church  v.  Bnll,2Denlo 
430:  Bond  r.  McNlff,  6  Jones  &  S.  83;  Vernon  r.  Vernon,  53  N.  Y.  851; 
Ailing  V.  Chatfield.  42  Conn.  276;  Hall  v.  Hall,  6  lUch.  407;  Adslt  v.  Ad- 
sit,  2  Johns.  Ch.  448;  Metteerp.  Wiley,  34  Iowa,  214;  Incledonv.  North- 
cote,  3  Atk.  437;  Stewart  v.  Stewart,  31  N.  J.  £q.408. 

6  Delay  r.  Vlnal,  1  Met.  57 ;  Watson  v.  Watson,  28  Mo.  800;  Tooke  v, 
Hardeman,  7  Ga.  20;  and  see  Farron  r.  Farron,  1  Del.  Ch.  457;  Nelson 
V.  Hally,  50  Ala.  3;  Caston  v.  Caston,  2  Bich.  £q.  1. 

7  See  Palmer  v.  Voorhis.  35  Barb.  479;  Hawley  v.  James,  5  Paige 
318:  McCallister  v.  Brand,  II  Moli.  B.  370.  As  a  general  rule,  tne 
widow  will  be  understood  to  accept  the  testamentary  provision  In  her 
favor,  unh'ss  sho  expressly  declare  a  contrary  determination:  Pratt ». 
Felton,  4  Cush.  174;  and  see  Thompson  ».  Hoop,  6  Ohio  St.  480;  Menill 
».  Emery,  10  Pick.  607.  lu  some  of  the  St.ites,  whcro  a  testator  makes 
a  provision  for  his  wife.  It  will  bo  presumed  to  bo  In  lieu  of  dower,  un- 
less the  contrary  appears  to  bo  the  intention  of  the  will:  Apperson  v, 
BoJton,2i)  Ark.  418;  Iteed  v.  Dlckcrman.  12  Pick.  140;  CoUinso.  Car* 
man,  5  Md.  504;  Welch  v.  Anderson,  28  Miss.  293;  Herbert  v.  Wren,  7 
Cranch,  378. 

8  See  Smith  v.  Smith,  20  Vt.  270;  Armstrong  v.  Baker.  9  Ired.  109; 
Hastings  v.  Clifford.  Zi  Me.  132;  Malone  r.  Majors,  8  Humph.  577;  Crow 
0.  Powers,  19  Ark.  424 ;  Mills  v.  Mills,  28  Barb.  454. 

9  Hlllhird  V.  Blnford,  10  Ala.  996. 

10  Davison  r.  Davison,  15  N.  J.  L.  235;  Hall's  Case,  1  Bland  Ch.  203: 
17  Am.  Dec.  275.  But  compare  Camden  Mutual  Ins.  Co.  v.  Jones,  23 
N.  J.  Eq.  171 ;  Chew  v.  Farmers'  Bank,  9  Gill,  3G1 ;  Dabncy  r.  Bailey,  42 
Ga.  521 :  Hastings  v.  Clifford, 32  Me.  132;  Rlchart  v.  Uichart,  30  Iowa,  465. 

11  Kennedy  r.  Johnston,  65  Pa.  St.  451;  3  Am.  Bep.  650.  See  Brown 
r.  Hodgdon,  31  Me.  65. 

§  64.  Ho^7  barred.— Several  of  the  circumstances 
which  may  bar  or  defeat  dower,  as  alienage,  elopement, 
divorce,  etc.,  have  been  noticed  in  preceding  sections. i 
Another  cause  of  the  loss  of  dower  at  common  law,  known 
as  *'detinuo  of  charters,"  is  where  the  widow  detains  the 
title  deeds  or  evidences  of  the  estate  from  the  heir; 2  in 
Trhich  case,  the  heir  may  raise  a  bar  to  the  recovery  of 
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her  dower,  until  she  restores  them. 3  If  a  woman  joined 
with  her  husband  in  levying  a  fine  or  suffering  a  common 
recovery,  the  effect  was  to  bar  herself  of  dower.*  But 
fines  and  recoveries  are  abolished  by  statute  in  England;  & 
and  wives  may  now  convey  their  estates  by  deed,  exe- 
cuted jointly  with  their  husbands^  and  acknowledged  in 
the  mode  required  by  statute  .6 

1  See  §S  58, 59, 60,  anfe. 

2  2  Blackst.  Com.  136. 

-  3  I  Greenl.  Cmise.  176,  177;  Bordon  v.  Burdon,  1  Salk.252:  Ann 
Bedingfieia's  Case,  9  Bep.  17  b. 

4   1  Greenl.  Cruise,  177;  2  Blackst.  Com.  137. 

6    Stat.  3  and  4  Wm.  4,0.74. 

6  Wms.  Beal  Prop.  189.  Fines  and  recoveries  are  also  oat  of  use  in 
this  country:  see  Powell  v.  Monson,  3  Mason,  347;  Chase's  Case,  1 
Bland  Ch.  229;  §§  30. 32,  ante. 

%  65.  Forfeiture  for  crime.— By  the  common  law, 
if  a  man  was  attainted  of  treason  or  felony,  his  widow 
was  thereby  barred  of  her  dower. ^  But  this  principle  was 
not  adopted  into  the  law  of  this  country;  and  even  our 
acts  of  confiscation  save  the  right  of  dower  to  the  wife  of 
the  person  attainted.^ 

1  2  Blackst.  Com.  131 ;  1  Oreenl.  Cruise,  173. 

2  See  Sewall  v.  Lee,  9  Mass.  363 ;  Palmer  v.  Horton,  1  Johns.  Cas.  27 ; 
Cozens  o.  Long,  2  Pen.  (N.  J.)  559. 

§  66.  Ho'w  barred  by  deed.— The  usual  mode  of 
barring  dower  in  this  country,  by  the  voluntary  act  of  the 
wife,  has  always  been  by  her  joining  with  her  husband  in 
a  deed  of  conveyance  of  the  land  properly  acknowl- 
edged.! And  in  all  cases,  when  the  wife  unites  with  her 
liusband  in  a  conveyance  properly  executed  by  her, 
which  is  effectual  and  operative  against  her  husband,  and 
which  is  not  superseded  or  set  aside  as  against  him  or  his 
grantee,  her  right  of  dower  is  forever  barred  and  extin- 
guished for  all  purposes  and  as  to  all  persons.2  This 
mode  of  barring  dower  is  said  to  be  a  substitute  for  fine 
and  recovery,  and  the  provisions  of  the  statute  must  be 
substantially  piursued.^    In  order  to  operate  as  a  bar.  the 
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wife  must  have  been  of  age  when  she  executed  the  deed;  ^ 
and,  in  most  of  the  States,  if  the  deed  does  not  contain  apt 
words  showing  her  intention  to  relinquish  dower,  she  will 
not  be  barred.fi  Nor  can  the  right  be  released  by  parol ;  • 
and  an  instrument  purporting  to  release  dower  and 
signed  by  the  widow,  but  not  sealed  or  acknowledged, 
will  not  bar  her  claimJ  In  many  of  the  States  tbe  deed 
must  be  separately  acknowledged  by  the  wife,  apart  from 
her  Lusband,  after  a  private  examination  by  the  officer 
authorized  to  take  her  acknowledgment;  ^  and  the  pro- 
visions of  the  statute  in  this  respect  must  be  strictly  pur- 
sued, or  the  act  of  relinquishment  will  be  void.^  The 
certificate  of  acknowledgment  is,  however,  conclusive  as 
to  the  facts  therein  stated  ;^^  and  may  not  be  impeached, 
except  for  fraud,  collusion,  or  imposition.^!  A  release  to 
the  husband  by  the  wife  during  coverture  will  not  bar  her 
dower.12  Nor  is  a  quitclaini  or  release  by  the  wife  to  a 
stranger  to  the  title  effectual  to  divest  her  of  an  inchoate 
right  of  dower;  18  and  a  contract  before  coverture  not  to 
claim  dower  has  been  held  no  bar.^^  An  inchoate  right 
of  dower  is  not  the  subject  of  a  conveyance  in  any  of  the 
usual  forms  by  which  real  property  is  transferred,  and  the 
law  will  not  effect,  indirectly  or  by  way  of  estoppel,  what 
cannot  be  accomplished  by  contract  and  the  ordinary 
forms  of  conveyance.  15 

1  Powell  V.  Monson  etc.  Go.  3  Masou,  347;  Fowler  v.  Shearer, 
7  Mass.  14;  Lufkin  v.  Curtis,  13  Mass.  223;  Williams  v.  Robson,  6  Obio 
i«t.  514;  Frencb  v.  Peters,  b3  Me.  396;  Elmeudorf  v.  Lockwood,  57  N.  Y. 
322. 

2  Elmendorf  v.  Lockwood,  57  N.  Y.  322;  Malloney  v.  Horan,  49 N.  Y. 
Ill;  10  Am.  Hep.  335;  WWte  v.  Graves,  107  Mass. 3J6;  9  Am.  liep.  38; 
Rloiiardson  V.  Wyman,  (52  Me.  280;  16  Am.  Rep.  45!):  Morton  r.  Noble, 
67  111.  176;  11  Am.  Rep,  7;  Rldffway  v.  Masting,  23  Ohio  St.  294:  13  Am. 
Kep.  251;  Den  t.  Johnson,  3  Har.  jtN.  J.)  87.  Compare  Robmson  v. 
Bates,  3  Met.  40;  Pinson  v.  Williams,  23  Miss.  64;  Woodwortli  v.  Paige, 
5  Ohio  St.  70. 

3  O'Farrall  0.  Simplot,  4  Iowa,  381;  and  see  Powell  v.  Monson  etc. 
Co.  3  Mason,  347. 

4  Cunningham  v.  Knight,  1  Barb.  399;  Hughes  v.  Watson,  10  Ohio, 
127;  Jones  v.  vTodd,  2  Marsh.  J.  J.  359. 

5  Stevens  v.  Owen,  25  Me.  94;  Davis  v.  Bartholomew,  3  Ind.  485; 
Leavltt  V.  Lamprey,  13  Pick.  383;  Thomas  v.  Gomel,  6  Leigh,  9.    lu 
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New  Hampshlne,  ft  wife  may  bar  her  dower  without  apt  words  of  re- 
lease :  Dustiii  V.  Steele,  7  Fost.  431. 

6  WorthiugtoQ  v.  Mlddleton,  6  Dana,  300;   Keeler  v.  Tatnell,23 
N.  J>  L.  62. 

7  6ile»  V.  Moore,  4  Gray,  600;  and  see  Manning  v.  Laboree,  33  Me. 
343;  French  v.  Peters,  33  Mo.  316. 

8  See  Shaller  v.  Brand.  6  Binn.  435;  Thompson  p.  Morrow,  5  Serjf . 
&  K.  289;  9  Am.  Dec.  3.58;  EiUotr.  Piersol.  1  McLean,  11;  Barnet  v.  Bar- 
net,  iftSerg.  &  R.  72;  IJrown  v.  Farran,3  Ohio,  15:  Dundas  v.  Hitchcock, 
12  How.  236.  lu  some  of  the  States,  iis  Connecticut,  N'tw  Hampi>liire, 
3Iame,  and  Massachusetts,  a  sepai-ate  acknowledgement  by  the  wife 
iH  not  required:  see  1  Wash.  Ileal  Prop.  202*;  Duraut  v.  Ritchie,  4 
Ma.soii,  45;  1  Am.  Jur^  74.  And  It  is  no  lunger  requisite  in  New  York : 
Laws  of  18SU,  ch.  300. 

9  Clarko  v.  Redman,  1  Blackf.  379;  Jordon  p.  Corey,  2  Blackf.  385; 
Webster  v.  Hall,  2  Har.  &  McH.  19;  1  Am.  Dec.  370;  Drury  r.  Foster,  2 
Wall.  24;  Gebb  v.  Rose,  40  Md.S87;  Grove  v.  Todd,  41  Md.  633;  20  Am. 
Rep.  76. 

10  Miller  V.  Wentworth,  82  Pa.  St.  285;  and  see  Hall  v.  Patterson.  51 
Pa.  St.  289;  Kerr  v.  Russell,  6J  111.  666. 

11  Hecter  v.  Glasjjow,  79  Pa.  St.  79;  Borland  r.  Wairath,33  Iowa, 
130;  Hourtienne  v.  Schnoor,  33  Mich.  274;  Ridgely  r.  Howard.  3  Har.  Sb 
McH.  321. 

12  Grain  r.  Cavana,  36  Barb.  410 ;  Rowe  v.  Hamilton,  3  Me.  63 ;  Martin 
V.  Martin,  22  Ala.  104. 

13  Marvin  v.  Smith,  46  N.  Y.  571 ;  Merchants'  Bank  v.  Thomson,  55 
N.  Y.7;  Shawr.  Ross.  14MC.432;  Harriman  v.  Gray,49Me.537;  Robin- 
sou  V.  Bates,  3  Met.  40. 

14  Hastings  v.  Dickinson.  7  Muss.  153;  Vance  v.  V.ince,21  Me.  384; 
Curry  v.  Curry,  10  Hun.  n  )o;  Towusend  v.  Towuseud,  2  Sand.  711.  Com- 
pare Foster  v.  Foster,  6  Ilr.n,  r>57. 

15  Marvin  v.  Smith.  4U  N.  Y.  '71 ;  and  see  .Tackson  r.  Vanderheyden, 
17  Johns.  167;  8  Am.  Dec.  37^.  An  inchoate  ri^ht  of  dower  may  bu  cut 
oif  by  a  Judgment  in  a  partition  t.uit,  to  whic  h  th.)  claimant  is  made  a 
party:  Jordon  v.  Van  Lpps,  19  Hun,  626;  58  How.  Pr.  838. 

§  67.  Assignment  of.— Although  after  the  death  of 
the  husband  the  widow's  right  to  dower  is  no  longer 
contingent,  hut  by  that  event  becomes  fixed  and  cer- 
tain,i  yet  she  is  not  in  general  entitled  to  enter  upon 
any  specilic  lands  until  her  dower  has  been  duly  assigned 
to  her  by  competent  authority.^  She  is,  however,  en- 
titled at  common  law  to  occupy  the  principal  mansion- 
house  of  her  husband,  of  which  she  is  dowable.s  and 
to  be  supported  therein  out  of  the  estate  for  the  space  of 
forty  days  after  the  husband's  death,  within  which  time 
her  dower  should  be  assigned.^  This  term  of  residence 
is  known  as  the  widow's  quarantine,  wliich  is  a  personal 
right,^  and  liable  to  forfeiture  by  a  second  marriage.^ 
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The  widow's  quarantine  ia  recognized  by  statute  in  the 
several  States,  but  the  duration  of  its  enjoyment  will  be 
found  to  vary  J 

1  Elraendorf  v.  Lockwood,  57  N.  Y.  323. 

2  Jackson  r.  0'Doiia{?hy,  7  Johns.  247 :  Hoots  v,  Oraham.  23  Dl.  81 ; 
Corey  v.  People  etc.  45  Barb,  262:  Bouter  v.  Cushman,34  Me.  428; 
Bobluson  V.  Miller,  1  Mon.  B.  91;  Windham  o.  Portland,  4  Mass.  381; 
Wallace  v.  Hall,  19  Ala.  367;  Doe  v.  Nutt,  2  Car.  ^fc  P.  430.  Compare 
Gorham  v.  Daniels,  23  Vt.  600;  Burke  v.  Barron.  8  Clarke,  132.  Incho- 
ate right  of  dower  cannot  be  conveyed  or  assi^ed  either  absolutely 
or  by  way  of  mortgage :  Marvin  r.  Smith,  46  N.  Y.  574. 

8   See  Yoelckner  v.  Hudson,  1  Sand.  215. 

-  4    Co.  Litt.  34  6;  Seider  v.  Selder,  5  Whart.  208:  McCnlley  v.  Smith, 

2  Bail.  103;  Bank  of  U.  S.  v.  Dunseth,  10  Ohio,  18;  Shield  v.  Batts,  5 
Marsh.  J.  J.  13;  Menifee  v.  Menifee,  3  £ng.  (Ark.)  9. 

5  See  Stokes  v.  McAllister,  2  Mo.  163;  Waliisv.  Doe,  2  Smedes  A  M. 
230. 

6  Co.  Litt.  34  ft. 

7  See  Bamet  v.  Bamet,  15  Serg.  A  B.  71 ;  Pharis  v.  Leachman,  25 
Ala.  662;  Singleton  r.  Singleton,  5  Dana,  80:  Corey  r.  People  etc.  45 
Barb.  262.  In  Connecticut  an  assignment  of  dower  is  not  necessary  to 
entitle  the  widow  to  enter,  and  upon  tlie  death  of  her  husband  she 
becomes  immediately  tenant  in  common  with  liis  heirs,  and  remains 
such  until  her  dower  is  set  out  in  severalty :  Stedman  r.  Fortune.  5 
Conn.  462.    See  also  Hingleton  v.  Singleton,  5  Dana,  89;  Bambo  v.  Bell, 

3  Kelly,  207 ;  Den  v.  Dodd,  6  N.  J.  L.  367. 

§  68.  Who  may  assign.— Dower  must  be  assigned 
by  the  heir  or  otlier  tenant  of  the  freeliold,  where  re- 
couriie  is  not  had  to  legal  proceedings.^  An  assignment 
by  an  infant  heir  is  good,  subject  only  to  be  corrected  in 
his  favor  by  a  writ  of  admeasurement  of  dower,  if  by 
mistake  it  be  excessive.^  If  the  heir  be  under  guardian- 
ship, the  guardian  may  assign.^  If  a  disseizor,  abator, 
or  intruder  assigns  dower,  without  fraud  or  covin,  it  is 
good.* 

1  Co.  Litt.  35  a:  1  Greenl.  Cniise.  160;  Ellicott  v.  Mosier,  11  Barb. 
574;  StoughtouT  Leigh,  1  Taunt.  402;  Norwood  v.  Marrow,  4  Dev.  <fc 
B.  44'i;  and  see  Moore  v.  Waller.  2  Band.  41b;  Hnrd  v.  Grant,  3  Wend. 
340. 

2  Hoby  V.  Hoby,  1  Vem.  218;  Jones  v.  Brewer,  1  Pick.  314;  Gove  r. 
Perdue,  Cro.  £liz.  309;  Eagles  v.  Eagles,  2  Hayw.  181. 

3  Jones  v.  Brewer,  1  Pick.  314 ;  Curtis  v.  Hobart,  41  Me.  230. 

4  Co.  Litt.  35  o;  1  Greenl.  Cniise,  169;  Parker  r.  Murphy,  12  Mass. 
485.  Where  the  widow  is  obliged  to  resort  to  legal  proceedings  to 
obtainauasslgument,  it  is  made  by  the  sheriff:  1  Greenl.  Cruise,  169; 
Penny  v.  Durraut,  1  Barn.  &  Aid.  40. 
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§  69.  Ho^7  asBigned.— Dower  may  be  assigned  by 
parol,  if  accepted  by  the  widow,  as  well  as  by  an  instru- 
ment in  writing;  ^  for  her  estate  is  not  created,  but  only 
ascertained,  by  assignment.^  And  where  the  widow 
and  the  heir  made  a  parol  agreement  as  to  the  di- 
vision between  them  of  the  rents  and  profits  of  a 
mine,  such  agreement  was  deemed  an  assignment  of 
dower,  and  valid  under  the  statute  of  frauds.^  Dower 
must,  as  a  general  rule,  be  assigned  by  metes  and 
bounds;  ^  but  if  this  be  impracticable,  it  may  be  assigned 
out  of  the  rents  and  profits,  or  the  parties  may  occupy  the 
whole  alternately. 5  Thus,  if  dower  in  mines  cannot  bo 
assigned  by  metes  and  bounds,  the  parties  may  have  aa 
alternate  occupancy  of  the  whole,  or  the  widow  may  take 
a  third  of  the  rents  and  profits.<^  So  in  the  case  of  a  mill, 
which  is  not  divisible,  the  widow  may  be  endowed  in  a 
special  manner,  as  by  having  every  third  toll-dish,  or  the 
entire  mill  every  third  year  or  month,  or  by  taking  a 
share  of  the  profits  in  some  other  form  J  And  in  the  case 
of  incorporeal  hereditaments,  dower  must  be  assigned  in 
a  special  manner,  having  respect  to  the  nature  of  the  sub- 
ject and  the  mode  of  enjoyment.^  The  right  to  an  as- 
signment by  metes  and  bounds  may  be  waived  by  the 
widow,^  and  in  such  case  an  assignment  to  hold  her 
dower  in  common,  and  not  in  severalty,  will  bind  her.io 
An  assignment  against  common  right  is  where  the  widow 
accepts  an  assignment  of  one  parcel  in  satisfaction  of  her 
claim  upon  each  separate  portion  of  the  husband's 
lands;  11  and  it  is  a  principle  in  such  cases  that  she  takes, 
subject  to  all  encumbrances  by  the  husband. ^^  She  has 
accepted  what  could  not  have  been  lawfully  assigned  to 
her  against  her  will;^  and  if  the  estate  turns  out  to  be 
more  valuable  than  a  third,  she  may  still  hold  it;  but  if  it 
proves  less  valuable,  she  must  bear  the  loss.^^  But  the 
assignment  of  dower  must  be  for  the  widow's  life;  ^^  and 
it  must  be  absolute,  and  not  accompanied  by  any  condl- 
tion.io    If  an  assignment  of  dower  not  against  common 
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right  proves  to  "be  inoperative,  as  where  the  widow  has 
been  lawfully  evicted  from  the  land  assigned  to  her,  she 
is  entitled  to  be  endowed  anew^^  out  of  the  balance  of 
the  estate.^ 

1  Jones  V.  Brewer,  1  Pick.  314;  Johnson  v,  Nell,  4  Ala.  166;  Meserve 
V.  Meserve,  19  N.  H.  240;  Curtis  v.  Hobai-t,  41  Me.  230;  Bowe  v.  Power, 
5  Bos.  &  P.  1 ;  and  see  Gibbs  r.  £sty,  22  Hun,  266. 

2  Co.  Litt.  35a;  Williams  v.  Bennett,  4  Ired.  122:  Shattuck  v.  Gregg, 
23  Pick,  hsa;  Conant  r.  Little,  i  Pick.  191.  The  widow  cannot  transfer 
her  dower  nntil  after  assignment.  Lamar  v.  Scott,  4  Kich.  516;  New- 
man V.  Willetts,  48  111.  534.  The  settled  law  in  New  York  id,  that  the 
dower  interest  which  a  widow  has  iu  lands  of  which  her  deceased 
husband  had  been  seized  is,  although  unmeasured,  assignable  as  a 
right  in  action,  and  is  liable  in  equity  for  her  debts:  Pay  no  v.  Becker, 
87  N.  Y.  153;  reversing  S.  C.  22  Hun,  28.  And  see  Potter  v.  Everitt,  7 
Ired.  £q.  Cas.  152. 

3  Leufers  v.  Henke,  73  HI.  405;  24  Am.  Rep.  263. 

4  Stevens  v.  Stevens,  3  Dana,  873 :  Pierce  v.  Williams,  2  Pen.  (N.  J.) 
709;  Baniey  v.  Frownar,  9  Ala.  SOi;  Booth  r.  Lambert,  Style,  276a 
Smith  V.  Smith ,  6  Lans.  313. 

5  Heth  V.  Cocke,  1  Band.  344;  White  r.  Story,  2  Hill,  543;  Lenfersv. 
Henke.73  111.405;  24  Am.  Hep.  263;  Chase's  Case,  1  Bland  Ch.  207;  17 
Am.  Dec.  277. 

.  6  Coates  v.  Cheever,  1  Cowen,  460. 

7  1  Greenl.  Cruise,  169;  White  v.  Story,  2  Hill,  543. 

8  White  V.  Story,  2  Hill,  543;  Chase's  Case,  1  Bland  Ch.  207;  17  Am. 
Dec.  277;  Hyzer  v.  Stoker,  3  Mon.  B.  117.  In  New  York,  rooms  in  a 
boilding  can  be  assigned  for  dower,  with  the  widow's  consent,  but  it 
seems  not  against  her  consent:  Parks  o.  Hardey,  4  Bradf.  15;  Stewart 
«.  Smith.  39  Barb.  167. 

9  1  GreeuL  Cruise,  169;  Cootes  v.  Lambert,  9  Yin.  Abr.  256. 

10  Rowe  V.  Power,  2  Bos.  &  P.  N.  K.  1. 

11  Jones  V.  Brewer,  1  Pick.  314. 

12  Maatz  v.  Buchanan,  1  Ud.  Ch.  202;  French  v.  Pratt,  27  Me.  38L 

13  Jones  V.  Brewer,  1  Pick.  314. 

14  Jones  V.  Brewer,  1  Pick.  314;  Holloman  v.HoUoman,  5  Smedes  A 
M.  559;  Scott  r.  Hancock,  13  Mass.  162. 

16   Co.  Litt.  34  b;  ElUcott  v.  Mosier,  II  Barb.  674. 

16  Wentworth  v.  Wentworth,  Cro.  £Uz.  461;  Bullock  v.  Finch,  1 
BoUe  Abr.  GtO. 

17  Scott  r.  Hancock,  13  Mass.  1G2. 

18  Scott  r.  Elancock,  13  Bfass.  162;  see  Pierson  v.  Williams,  23  lilss 
U;  Willet  V.  Beatty,  12  Mon.  B.  172. 

§  70.  How  recovered.— If  the  heir  or  other  tenant 
of  the  freehold  refuses  to  assign  dower  to  the  widow,  she 
may  bring  her  action  at  law  by  writ  of  dower,  unde  nihil 
habct ;  1  if  dower  has  been  assigned  in  part,  her  remedy  is 
by  "writ  of  right  of  dower/*  which  lies  also  where  no 
Boons  Bxal  Pbop.— 8« 
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dower  has  been  assigned.^  The  latter  remedy  is  scarcely 
known  in  this  country  ;<  and  the  former  is  a  preferable 
remedy,  for  the  reason  that  under  it  the  widow  is  enti« 
tied  to  recover  damages  for  the  non-assignment  of  her 
dower.**  It  can  be  brought,  however,  only  against  the 
owner  or  tenant  of  the  freehold;^  and  a  demand  for 
dower  is  in  general  necessary  before  commencing  the 
action.<^  But  such  demand  need  not  be  in  writing^  and 
it  may  be  made  by  attorney  ;&  and  the  power  of  such 
attorney  need  not  be  in  writing.^  The  demand  should 
describe  with  reasonable  certainty  the  land  in  which  the 
dower  is  claimed ;  ^^  though  it  will  be  deemed  sufficient 
if  it  give  notice  to  the  tenant  to  what  land  the  demand 
refers. u  In  some  of  the  States  the  common^law  action 
of  dower  is  abolished,  and  a  statutory  action  substituted 
in  its  place.^  Under  the  New  York  statute,  a  widow's 
action  for  dower  must  be  brought  against  the  actual 
occupant  of  the  land  of  which  she  is  dowable;  ^  or  if  the 
land  be  not  occupied,  against  some  person  exercising 
acts  of  ownership  thereupon,  or  claiming  title  to  or  an 
interest  therein  at  the  time  of  the  commencement  of  the 
action.i^  In  many  of  the  States,  the  common-law  remedy 
for  the  recovery  of  dower  has  to  a  great  extent  been 
superseded  by  a  summary  process,  issuing  from  courts 
having  jurisdiction  of  the  estates  of  deceased  persons.!^ 
But,  generally  speaking,  these  summary  proceedings  can 
only  be  resorted  to  where  the  husband  died  seized  of  the 
lands  from  which  dower  is  claimed,  and  the  widow's 
right  is  not  disputed  by  the  heirs  or  devisees;  ^^  the  right 
to  dower,  if  denied,  remains  open  for  investigation  in  the 
ordinary  course  of  justice,  and  the  widow  may  be  driven 
to  her  action  at  law.^?  Jq  many  cases,  courts  of  equity 
have  concurrent  jurisdiction  with  courts  of  law  over 
actions  for  the  recovery  of  dower;  ^  and  in.  some  cases 
the  former  courts  have  exclusive  jurisdiction. ^^  Where 
the  legal  title  to  dower  is  in  controversy,  the  remedy  is  at 
law;  20  but  if  the  widow's  title  is  admitted,  and  impedi* 
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ments  are  thrown  in  the  way  of  her  proceeding  at  law,  a 
court  of  equity  can  assume  jurisdiction,  and  give  her 
relief  for  her  dower.21  Generally,  the  widow  is  dowable 
in  the  equity  of  redemption  of  an  estate  mortgaged  by 
her  husband  before  coyerture,^^  and  in  such  case  her 
proper  remedy  is  in  a  court  of  equity;^  and  the  rule  is 
the  same  when  the  mortgage  is  executed  by  the  husband 
and  wife  during  coverture.^ 

1  1  Qreenl.  Cruise,  172;  Co.  Lltt.  S2  6;  Waters  «.  Gooch,  8  Marsha 
J.  J.  fi86;  22  Am.  Dec.  108. 

2  1  GreenL  Cruise,  172;  and  we  Kidder  v.  Blalsdell,  45  Me.  461. 
8    See  4  Kent  Com.  63. 

4  4  Kent  Com.  63;  and  see  Watson  v.  Watson,  10  Com.  B.  3:  Hitch- 
cock V.  Harrington,  6 Johns.  290;  Layton  v.  Butler,  4  Har.  (Del.)  507.  The- 
wldow's  remedy  for  the  assignment  of  dower  is  not  within  the  qpera^^ 
tionof  the  Statute  of  Limitations:  Barnard  v.  Edwards.  4  N.  H.  109: 
Rldgcway  v.  McAlpine,  31  Ala.  453.  Yet  a  delay  of  twenty  years  will. 
defeat  her  claim  lu  equity:  Barksdale  v.  Garrett,  64  Ala.  277;  38  Am. 
Kep.  6. 

5  Hurd  V.  Grant,  3  Wend.  840:  Miller  v.  Beverly,  1  Hen.  &  M.  368;. 
Beddingford's  Case,  9  Co.  B.  17. 

6  See  Co.  Lltt.  33  a;  Bobie  v.  Flanders,  83  N.  H.  534;  Leavltt  v. 
Lamprey,  13  Pick.  382;  Layton  v.  Bntler,  4  Har.  (Del.)  507;  Ford  v.  £rs- 
klne.  45  Me.  484;  Burbank  v.  Day,  12  Met.  557;  Watson  v.  Watson,  10' 
Com.  B.  3. 

7  Page  V,  Page,  6  Cush.  196;  Balcer  v.  Baker,  4  Me.  67. 

8  Luce  V.  Stubbs,  35  Me.  92;  Stevens  0.  Beed,  87  N.  H.  49;  and  see 
Watson  V.  Watson,  10  Com.  B.  8. 

9  Luco  0.  Stubbs,  85  Me.  92. 

10  Baker  ir.  Baker.  1  Me.  67 ;  Davis  v.  Walker,  42  N.  H.  482. 

11  Bear  v.  Snyder,  11  Wend.  592;  Atwood  v.  Atwood,  22  Pick.  283. 
Compare  Ford  v.  Erskine,  45  Me.  484;  Sloan  v.  Whitman,  5  Cush.  532. 

12  See  2  N.  T.  Rev.  Stats.  303;  Tates  v.  Paddock,  10  Wend.  529;  Code 
Civ.  Proc.  (N.  Y.)  SS 1596-1625. 

13  Code  Civ.  Proc.  $  1597;  and  see  Sherwood  v.  Yandenburgh,  2 
Hill,  303;  Kyle  v.  Kyle,  3  Hun,  458. 

14  Code  Civ.  Proc.  SS 1597-8;  compare  Ellicott  r.  Mosler,  11  Barb. 
674;  7  N.  Y.  201 ;  and  see  Hopper  v.  Hopper.  2  N.  J.  715. 

15  See  Townseud  v.  Townsend.  2  Sand.  711;  Sheafe  v.  O'Nell,  9 
Mass.  10;  Caruthcrs  v.  Wilson,  1  Smedes  &  M.  527;  8cott  v.  Scott,  1 
Ba)%507;  Tilsoii  v.  Thompson,  10  Pick.  339;  Uittenhouse  v.  Loerlug,  6 
Watts  &  S.  1£0;  Danforth  v.  Smith,  2J  Vt.  247;  Stevens  v.  Stevens,  3 
Dana,  371.  In  Alabama,  the  statutory  method  of  assignlns;  dower  is 
held  to  be  merely  cumulative:  Johnson  p.  Neil,  4  Ala.  166;  and  see 
Evans  v.  Evans,  9  Pa.  St.  ISO. 

16  Stiver  ».  Cawthom,  4  Dev.  A  B.  501 ;  French  v.  Crosby,  23  Me. 
276;  Sheafe  v.  O'Neil.  9  Mass.  10.    See  Code  Civ.  Proc.  (N.  Y.)  §§  1608-i). 

17  Matter  of  Watklns.  9  Johns.  246;  Jackson  v.  Bandall,  5  Cowen, 
168;  and  see  Parker  v.  Hardy,  4  Bradf .  15;  Williams  v.  Morgan,  1  Lltt. 
167. 
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18  Herbert  v.  Wren,  7  Cranch.  876 ;  Stevens  v.  Smith,  4  Marsh.  J.  J.  64 : 
Scott  V.  Crawford.  11  Olil  ft  J.  379;  Brown  v.  Brown,  4  Bobt.  688;  31 
How.  Pr.  481 ;  Potler  v.  Barclay,  15  Ala*.  439. 

19  See  Qibson  v.  Crehore,  5  Pick.  146;  Taylor  v.  McCrackin,  2 
Blackf.  260;  Swaine  v.  Perine,  5  Johns.  Ch.  482;  Kiddall  v.  Trimble,  1 
Md.  Ch.  Hi. 

29  Wells  V.  Beall.  2  Gill  &  J.  468:  Badgley  v.  Brace,  4  Paige,  96; 
Hartshorue  v.  Hartshome,  1  Green  Cb.  849. 

21  Swaine  v.  Perine,  5  Johns.  Ch.  482. 

22  But  compare  Burson  r.  Dow,  65  Bi.  146. 

23  Van  Dyne  v.  Thayre,  19  Wend.  162;  Smith  v.  Gardner,  42  Barh. 
356. 

24  Wheeler  v.  Morris.  2  Bosv^.  524;  Woods  v.  Wallace,  10  Post.  384; 
Denton  r.  Nanny.  8  Barb.  618;  Wlllet  r.  Beatty,  12  Mon.  B.  172;  Keith 
V.  Trapier,  I  Bail.  £q.  63;  Bank  of  Commerce  r.  Owens,  31  Md.  320;  1 
Am.  Bep.  60;  compare  NewhaU  v.  Lynn  etc.  Sav.  Bank,  101  Mass.  428: 
a  Am.  Bep.  387. 

§  71.  Damages,  etc.— Damages  were  not  recoverable 
in  an  action  of  dower  at  common  law.^  But  by  the  stat- 
ute of  Merton  (20  Hen.  3,  ch.  1),  in  an  action  against  the 
heir,  the  widow  shall  have  her  damages  from  the  day  of 
her  husband's  death,  when  he  dies  seized  ;3  though,  as 
against  an  alienee,  only  from  the  time  that  dower  is 
demanded.8  The  rule  of  damages  is  one-third  of  the 
v^lue  of  the  annual  rents  and  prolits  of  the  estate  out  of 
which  dower  is  claimed.*  But  the  length  of  time  for 
which  this  allowance  shall  be  made  will  be  found  to  vary 
in  different  States.^  The  time  for  commencing  a  suit  for 
dower  is  usually  limited  by  statute  to  twenty  years 
from  the  husband's  death,®  or  from  demand,"^  or  the  re- 
moval of  certain  disabilities.  &  Judgment  in  an  action 
for  dower  is  for  the  recovery  of  possession,*  with 
damages  and  costs,  when  recoverable.^^ 

1  Embree  v.  Ellis,  2  Johns.  119, 124;  and  see  Bank  of  U.  S.  r.  Dud* 
setb,  10  Ohio,  18;  Hey  ward  v.  Cuthbert,  1  McCord,  386. 

2  Hitchrockr.  Harrinprton,  6  Johns.  2P0;  Layton  v.  Butler,  4  Har. 
(Dcl.)<^07;  Soaton  v.  Jamison,  7  Watts,  533;  Fisher  v.  Morgan,  Coxe, 
1J5.    See  Watson  f.  Watson,  10  Com.  B.  3. 

3  Jackson  v.  O'Dona^hy,  7  Johns,  247;  and  see  Waters  v.  Gooch,  6 
Marsh.  J.  J.  586;  JticClanahan  v.  Porter,  10  Mo.  746;  Leavitt  v.  Lam* 
prey,  13  Pick.  382;  23  Am.  Dec.  685;  Chase's  Case.  1  Bland,  206;  17  Am. 
Dec.  277. 

4  4  Kent  Com.  65;  1  Washb.  Real  Prop.  232;  Layton  v.  Butler,  4 
Har.  (Del.)  507;  and  see  Code  Civ.  Proc.  (N.  Y.)  §  1600;  Perry  r.  Good- 
win, 6  Mass.  490;  Waters  v,  Gooch.  6  Marsh.  J.  J.  586;  22  Am.  Dec.  108. 
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§  72.  DefiniUoii  and  origin.— A  jointure  ta  defined 
to  be  a  freehold  estate  in  laudfl,  tenemeDts,  or  here<]iCH- 
iDeotB  secured  to  the  wife,  to  take  eSect  od  the  decease  of 
the  husband,  and  to  continue  during  her  life  at  least, 
DDless  she  be  herself  ihe  cause  of  its  determiQation.'  IC 
is  In  tlie  nature  of  a  proTision  made  b;  the  husband  for 
the  wife  in  lieu  of  herdoner.'   AtcouimoDlaw,a  joiniure 
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made  to  a  wife  before  or  after  marriage  was  no  bar  to  her 
dower,  because  the  dower,  being  a  freehold  estate,  could 
not  be  barred  by  any  collateral  satisfaction.^  And  a 
jointure,  as  above  defined,  is  founded  on  the  statute  of 
27  Hen.  S,  ch.  10,  commonly  known  as  the  "statute  of 
uses."  * 

1  Co.  Litt.  36  b ;  Hastings  v.  Dickinsoii,  7  "Mass.  163;  5  Am.  Dec.  34; 
Vance  v.  Vance,  22  Me.  364.    See  Tevis  v.  McCreary,  3  Met.  (Ky.)  151. 

2  Drury  «.  Drury,  2  Eden,  38, 72. 

3  Vernon's  Case,  4  Rep.  1:  Vincent  r.  Spooner,  2  Cash.  467,  47S; 
Hastings  v.  Dickinson,  7  Mass.  liS;  6  Am.  Dec.  34. 

4  See  I  Oreenl.  Cruise,  188;  McCartee  r.  Teller,  8  Wend.  275;  Oel- 
zer  V.  Gelzer,  1  Bail.  £q.  387;  23  Am.  Dec.  180. 

§  73.  Requisites  of.— No  estate  limited  to  a  woman 
under  the  provisions  of  the  statute,  27  Hen.  8,  ch.  10, 
shall  be  deemed  a  good  jointure,  and  a  bar  to  dower, 
unless  it  has  certain  requisites  prescribed  by  that  act.^ 
Thus,  it  must  take  effect,  in  possession  or  profit,  immedi- 
ately from  the  death  of  the  husband;  it  must  be  for  the 
wife's  life  at  least ;  it  must  be  limited  to  the  wife  herself, 
and  not  to  another  in  trust  for  her;  it  must  be  made  in 
satisfaction  of  her  whole  dower,  and  so  expressed  to  be  in 
the  deed;  and  it  is  required  to  be  made  before  marriage.^ 

1  See  Camthers  v.  Canithers,  4  Bro.  C.  C.  500;  McCartee  v.  Teller* 
2  Paige,  511;  8  Wend.  267. 

2  Co.  Litt. 365;  Vernon's  Case, 4 Rep. 3:  2Blackst.  Com.  138;  Smith 
r.  Smith,5  Ves.  192;  Vance  v.  Vance,  2i  Me.  364:  Grain  o.  Cavana,  36 
I{arb.410;  Gartbshore  v.  Cballe,  10  Ves.  1,  20;  Charles  v.  Andrews,  9 
Mod.  152;  Ambler  v.  Korton,  4  Har.  SB  McH.  23. 

§  74.  When  a  bar  of  do-wer.— A  jointure  having  all 
the  requisites  enumerated  in  the  preceding  section  i  is,  as 
a  general  rule,  absolutely  binding  upon  the  wife,  and 
completely  bars  her  claim  to  dower;  ^  and  this  is  so,  al* 
though  she  was  an  infant  at  the  time  of  the  settlement.* 
There  are  also  other  provisions  made  by  the  husband  for 
the  wife,  which  are  to  be  deemed  good  jointures  within 
the  statute,  if  accepted  by  the  wife  after  her  husband's 
death.^    Thus,  a  settlement  made  by  the  husband  after 


^ 
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marriage,  and  during  coverture,  may  be  rejected  by  the 
widow  after  bis  death,  in  which  case  she  may  claim  dower  ;& 
but  if  she  accepts  of  such  jointure,  she  is  thereby  bound, 
and  her  claim  to  dower  is  barred.^  She  is  not,  however, 
bound  by  her  assent  to  a  settlement,  whether  made  before 
or  after  marriage,  which  lacka  the  legal  requisites  of  a 
jointure;''  and  in  such  case  she  may  claim  both  the  estate 
settled  and  her  dower  in  the  residue  of  her  husband's 
lands,  s  The  value  of  the  estate  limited  must  be  a  reason* 
able  and  competent  livelihood  for  the  wife,^  having 
reference  to  the  circumstances  and  situation  in  life  of  the 
parties,  the  value  of  the  husband's  estate,  and  the  extent 
of  the  portion  received  with  the  wife  on  her  marriage.  i<> 
It  is  not  necessary  that  the  estate  limited  should  proceed 
directly  from  the  husband;  ^^  if  it  comes  from  the  father 
of  the  husband,  or  through  the  medium  of  trustees,  it  is 
good.^  But  it  must  consist  wholly  of  land,  and  a  legal 
jointure  cannot  be  composed  partly  of  a  freehold  and 
partly  of  an  annuity,  not  secured  upon  land.^ 

1  S  73»  an^e. 

2  Vernon's  Case,  4  Bep.  1 ;  Ambler  v.  Norton^  4  Har.  &  McH.  2i>. 

3  Drory  v.  Drory,  6  Brown  Pari.  G.  870 ;  McCartee  v.  Teller,  2  Paige, 
811;  8  Wend.  2»7;  and  see  Shaw  v.  Boyd,  6  Serg.  &  B.  309.  Under  the 
Mew  York  statute,  the  assent  of  the  wife  to  the  jointure  must  be 
evidenced,  if  she  be  of  full  age,  by  her  becoming  a  party  to  the  con- 
veyance by  which  it  shall  be  settled;  if  she  be  an  infant,  by  her  joining 
with  her  father  or  guardian  in  such  conveyance:  1  Uev.  Stat.  741, 
1 10;  McCartee  v.  Teller,  2  Paige,  559.   So  in  Wisconsin :  Rev.  Stat.  334. 

4  1  Greenl.  Cruise,  192. 

5  Co.  Litt.  36  b  I  Frank  v.  Frank,  3  Myino  Jk  C.  171. 

6  Frank  v.  Frank.  3  Mylne  &  C.  171 ;  Vance  «.  Vance,  22  Me.  864; 
Hastings  v.  Dickinson,  7  Mass.  153;  5  Am.  Dec  34. 

7  Mc  Cartee  v.  Teller,  8  Wend.  275, 278.  A  jointure  settled  on  a  wife 
by  articles  to  which  she  was  no  party  will  not  deprive  her  of  dower  t 
Daly  V.  Lynch,  3  Brown  Pari.  C.  497. 

8  McCartee  «.  Teller,  8  Wend.  276.  ; 

9  Co.  Litt.  36  6. 

10  McCartee  v.  Teller,  2  Paige,  511. 

11  1  Oreenl.  Cruise,  195. 

12  1  Oreenl.  Cruise,  195;  Ashton's  Case,  Dyer,  228. 

13  Vance  v.  Vance,  22  Me.  364.  In  Connecticut,  a  jointure  may  eoD^ 
Blst  of  personal  as  well  as  real  property:  1  Swift  Dig.  86:  and  see 
Andrews  v.  Andrews,  8  Conn.  79.  So  in  Vlrs^nla:  Craig  «.  Walthall,  li 
Qratt.  518. 
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§  75.  Ho'w  loBt.--In  England,  a  jointure  is  not  lost 
by  the  elopement  of  the  wife  and  her  living  in  adultery .i 
And  although  the  husband  had  committed  treason  or  fel- 
ony, yet  the  widow  was  entitled  to  her  jointure.^  A  joint- 
ure is  not  liable  to  be  defeated  by  the  alienation  of  the 
husband  alone,  but  it  may  be  barred  if  the  wife  joins  her 
husband  in  the  conveyance.^  If  she  and  her  husband 
join  in  conveying  away  lands  settled  on  her  as  her  joint- 
ure before  marriage,  she  thereby  loses  not  only  the  joint- 
ure, but  her  claim  to  dower  is  also  barred;^  bat  if  the 
settlement  was  made  after  marriage,  she  is  in  such  case 
remitted  to  her  right  to  claim  dower  in  the  residue  of  her 
husband's  lands. ^  In  case  of  a  devise  to  a  wife,  made  ex* 
pressly  as  a  substitute  for  her  jointure,  she  cannot  have 
both,  but  must  make  her  election.^ 

1  I  Grcenl.  Cruise,  209;  and  see  Sidney  v.  Sidney,  3  P.  Wms.  269:  bea- 
gravo  r.  Sea^rave,  13  Yes.  443;  Bucbanau  v,  Bucliauau,  1  Bull  &  B.  206. 
in  sonio  of  the  States  jointure  Is  barred  by  elopemeut  and  adultery  t 
See  1 N.  Y.  Uev.  btat.  742,  S 15. 

2  1  Grecnl.  Cruise,  209. 
a   1  Greenl.  Cruise,  208. 

4  Oo.  Litt.  W  b ;  Dyer,  353  6. 

5  Co.  Litt.  36  d;  I  Greenl.  Cruise,  2U8. 

6  1  Greenl.  Cruise,  220;  Grandison  p.PItt,2  Abr.  Ga.  Eq.  392;  and 
see  Montague  p.  Maxwell,  4  Brown  Pari.  C.  S^ 

§  76.  Equitable  jointures.— Any  provision  made 
for  a  woman  before  marriage,  if  she  be  of  age,  and  accepts 
it  in  satisfaction  of  her  dower,  may  constitute  a  good 
equitable  jointure. ^  So  a  provision  in  lieu  of  dower  for 
an  infant,  if  settled  ou  her  before  marriage  by  the  con- 
sent and  approbation  of  her  parents  or  guardian,  is  an 
equitable  bar  to  her  dower;  3  but  in  the  latter  case,  it  is 
necessary  that  the  provision,  in  order  to  be  binding, 
should  be  as  beneHcial  to  the  infant,  and  as  certain  as 
that  required  in  a  legal  jointure  to  constitute  a  legal  bar.* 
If  the  provision  be  made  after  marriage,  it  may  be  ac- 
cepted or  rejected  by  the  widow  after  the  husband's 
death,  as  in  the  case  of  a  legal  jointure;^  but  she  must 
elect  between  the.  equitable  jointure  or  her  dowev,  and 
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cannot  bave  both.^  An  equitable  jointure  proceeds  on 
the  idea  of  a  contract  on  the  part  of  the  wife  to  accept  a 
certain  provision  in  lieu  of  dower;  ^  thus  differing  from  a 
legal  jointure,  which  is  a  provision  made,  and  not  merely 
a  contract  for  a  provision.  7 

1  See  Williams  v.  Cliitty,  3  Yes.  545;  Estootirt  v.  Estoonrt.  1  Cox, 
30;  Seysv.  Price,  9  Mocl.2i»;  Lacy  v.  Anderson,  1  Swanst.  445;  Cam* 
thers  V.  Cai-uthers,  4  Bro.  C.  G.  513;  1>yke  v.  £eu(lall,  2  DeGex  H.  &  G. 
209;  Selleck  r.  Sellecic,  8  Coun.  85  n. 

2  Caruthers  v.  Carutbers,  4  Bro.  C.  C.  513;  HcCartee  v.  Teller,  2 
Paige.  559;  Drury  r.  Dnuy,  3  £clen,  60;  8mith«.  Smithed  Yes.  189. 

3  HcCartee  v.  Teller,  2  Paige,  560. 

4  1  Oreenl.  Cruise,  194. 

5  Carutbers  v.  Carutbers,  4  Bro.  G.  C.  513;  Swaine  v.  Perine,  6 
Jobus.  Ch.  482. 

6  Dyke  v.  Kendall ,  2  DeGex,  M.  A  G.  209;  1  Wasbb.  Real  Prop.  267. 

7  See  S  72,  ante ;  Drury  v.  Drury, 2  Eden,  88, 72.  The  distinction  l)e» 
tween  legal  and  equitable  Jointures  Is  aboUsbed  In  New  York:  McCar> 
tee  V.  Teller,  2  Paige,  511. 

§  77.  Who  may  take.— A  jointure  being  an  estate 
limited  to  a  woman  in  lieu  of  dower,  it  follows  that  all 
persons  who  are  capable  of  being  endowed  may  take. a 
jointure.  1  A  jointure,  to  be  strictly  legal,  should  be  made 
to  a  woman  herself,  and  not  to  another  in  trust  for  her, 
although  she  should  assent;^  but  a  provision  or  settle- 
ment on  the  wife,  though  by  way  of  trust,  if  in  other  re- 
spects good,  will  be  enforced  in  a  court  of  equity.^ 

1  1  Greenl.  Cruise,  195. 

2  Co.  Lltt.36  6. 

3  Henrey  v.  Henrey,  1  Atk.  663;  and  see  S  76,  ante, 

§  78w  "Waste,  etc.— If  the  wife  has  only  a  life  estate  in 
her  jointure  lands,  she  has  no  right  to  commit  waste,  and 
will  be  restrained  therefrom,  as  other  tenants  for  life.^ 
But  if  there  is  a  covenant  in  the  instrument  of  settlement 
that  the  lands  shall  be  of  a  certain  yearly  value,  she  will 
not  be  restrained  from  committing  waste  so  far  as  may 
be  necessary  to  make  up  a  deficiency.^  A  jointure,  unlike 
dower,  is  not  a  continuance  of  the  husband's  estate;  and 
a  jointress  is  not,  therefore,  entitled  to  the  crops  which 
were  sown  at  the  time  of  his  death.^ 
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1  Bassett  r.  Bassett,  Finch,  189;  Cook  v.  Windford,  1  Abr.  Ca.  iSq, 
221;  1  Ureeul.  Cruise,  200. 

2  Carew  r.  Carew,  1  Abr.  Ca.  £q.  221 :  1  Atk«  Cent.  272. 
a   Fisher  v.  Forbes,  9  Yin.  Abr.  373. 

§  79.  Effect  of  eviction  from.— If  the  wife  be 
evicted  of  her  jointure,  which  has  been  regularly  settled 
upon  her,  she  may  be  let  in  to  claim  her  dower,  either  pro 
tanto  or  entirely,  as  the  case  may  be,  in  other  lands  of  her 
husband;  ^  and  in  such  case,  she  may  even  claim  her 
dower  in  lands  purchased  by  the  husband  during  covert- 
ure and  aliened  again  before  his  death.s  And  this  right 
upon  eviction  is  the  same,  whether  the  jointure  was  set- 
tled before  or  after  the  marriage.^ 

1  Ambler  v,  Norton,  4  Hen.  A  M.  23;  Hastings  v.  Dickinson,  7  Mass. 
U3:  6  Am.  Dec.  34.    Compare  Finch  v.  Finch,  lu  Ohio  St.  601. 

2  1  Greenl.  Cralse,  200. 

3  Beard  v,  Nuttall,  1  Vem.  427 ;  Gervoye's  Case,  Moore,  717. 

§  80.  Favored  in  equity.— In  equity,  a  jointress  is 
regarded  as  a  purchaser,  marriage  alone  being  deemed  a 
valuable  consideration;^  hence  equity  will  always  inter- 
fere for  her  protection,  and  in  the  case  of  a  mere  agree- 
ment to  settle  a  jointure,  a  specific  performance  of  it  will 
be  decreed.^  And  where  the  agreement  is  to  settle  a 
jointure  before  marriage,  a  marriage  without  such  settl&> 
ment  is  no  waiver,  and  the  wife  may  enforce  it  in  equity 
after  the  husband's  death.^  And  although  a  settlement 
be  very  unequal,  operating  strongly  in  favor  of  the  wife, 
yet  equity  will  not  grant  relief  against  it.^  So  a  jointress 
being  deemed  a  purchaser,  equity  will  relieve  her  against 
a  prior  voluntary  conveyance.^  But  in  the  absence  of 
fraud,  a  prior  voluntary  conveyance  is  good,  as  against 
a  subsequent  purchaser  for  valuable  consideration,  with 
actual  notice.^  If  the  jointure  is  expressed  to  be  of  a 
certain  yearly  value,  and  afterwards  prove  deficient, 
equity  will  make  up  the  deficiency  from  the  husband's 
estate."^ 

1  See  Campion  «.  Cotlon,  17  Yes.  267;  Sterry  v.  Arden,  1  Johns.  Ch. 
271;  12  Johns.  d38;  7  Am.  Dec.  343;  Huston  v.  Cantrll,  11  Lel;;h,  136; 
Herring  v.  Wlckham,  29  Gratt.  62S;  Jones's  Appeal,  62  Fa.  St.  324. 
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3  Sydney  v.  Sydney,  3  F.  Wms.  276;  Badianan  v,  Bncbanan,  1  Ball 
AB.  2U6. 

3  Coventry  v.  Coventry,  2  P.  Wms.  222;  Hayner  v.  Hayner,  1  Tent. 
313;  1  Greenl.  Cruise,  2U3. 

4  Whitfield  V.  Taylor,  Show.  Pari.  G.  20. 
ft   I  Greenl.  Crolse,  205. 

6  Jackson  r.  Town,  4  Cowen,  Wii  Cathcart  v.  Robinson,  ft  Peters, 
t»;  RiGker  v.  Ham,  14  Mass.  139;  4  Kent  Com.  463,  ifH, 

7  Probert  r.  Morgan,  1  Atk.  440;  Glegg  p.  Gleg?,  2  Abr.  Ca.  £q.  27; 
snd  see  Hedges  v.  £verard,  1  Abr.  Ca.  £q.  18;  Eustace  «.  Kelghti0y«  4 
Brown  Pari.  C.  088. 
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§81.     Origixi  and  description  of. —  Estates  for 
years  constitute  the  most  important  class  of  tbose  em- 
braced within  the  division  of  estates  less  than  freehold. ^ 
They  were  originally  granted  to  mere  farmers  or  hus- 
bandmen, in  consideration  of  an  annual  return  in  money, 
provisions,  or  other  rent  to  the  lessors  or  landlords  ;3  but 
the  latter,  in  order  to  encourage  them  to  manure  and  cul- 
tivate the  ground,  granted  them  a  sort  of  permanent 
interest  for  a  limited  period,  founded  upon  contract  ex- 
press or  implied,  and  not  determinable  at  the  will  of  the 
lord.*    Hence  an  estate  for  years  is  defined  to  be  an 
interest  in  lands  or  tenements,  by  virtue  of  a  contract  for 
the  possession  of  them,  for  some  determinate  period.^ 
Such  period  may,  however,  be  for  any  less  time  than  a 
year,  as  a  half-year  or  a  quarter,  and  the  tenant  will  still 
have  an  estate  for  years;  a  year  being  the  shortest  term 
of  which  the  laW  in  this  case  takes  notice.^   And  it  may 
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be  for  any  defiiiite  number  of  years,  however  great.* 
But  every  estate  for  years  must  have  a  certain  beginning 
and  a  certain  end,  and  therefore  the  word  "  term  "  is  fr«r. 
quently  used  to  designate  this  estate.^  The  word  **  term  " 
may,  however,  not  only  signify  the  duration  of  the  inter* 
est  in  the  lauds,  but  also  the  interest  itself;^  and  there- 
fore it  may  so  happen  that  the  term  will  expire  during 
the  continuance  of  the  time — as  by  surrender,  forfeiture, 
and  the  like.^  Which  sense  ought  to  be  given  to  the 
word  when  used  in  an  instrument  becomes  merely  a 
question  of  construction. ^<)  An  estate  limited  to  a  person 
for  tweuty-one  years,  if  A  shall  live  so  long,  is  but  an 
estate  for  years,  because  there  is  a  certain  period  fixed, 
beyond  which  it  cannot  last.^^  So  under  a  devise  for  the 
payment  of  debts,  or  until  the  devisor's  debts  are  paid, 
the  executors  take  an  estate  only  for  so  many  years  as 
are  necessary  to  raise  the  required  sum.^  And  so  where 
an  estate  is  devised  till  such  time  as  a  certain  sum  shall 
be  raised  out  of  the  rents  and  profits  thereof.^ 

1  See  §  14,  ante, 

2  1  Greenl.  Cruise,  223;  2  Blackst.  Com.  141. 

3  2  Blackst.  Com.  141 ;  1  Washb.  Real  Prop.  290. 

4  2  Blackst.  Com.  139:  4  Kent  Com.  85;  1  Bout.  Diet.  541;  and  see 
Hltcbman  v.  Waltou,  4  Mees.  &  W.  409. 

A  Co.  Litt.  54  6;  2  Blackst.  Com.  139;  1  Greenl.  Cruise.  223;  Oould 
9.  School  District,  8  Mimi.  4;il ;  Brown  v.  Hr&gg,  22  Ind.  132:  Toile  «. 
Ortli.75Iud.  298:  39  Am.  Bep.  147;  Schuyler  v.  Smith,  51  N.  Y.  309;  10 
Aiu.  Hep.  (i09.  Terms  for  years  hist  durln{<  the  whole  anniversary  of 
the  day  on  which  they  were  Ki*autcd:  Ackiand  v.  Lutiey,  9  Ad.  &  £. 
879.    See  Bartol  r.  Calvert,  21  Ala.  4l';  Brewer  v.  Harris,  5  Gratt.  28.5. 

6  Co.  Litt.  46  a;  and  see  Gay's  Case,  9  I^Iass.  419:  Chapman  v.  Gray, 
15Mass.  43!n  Brewster  V.  Hill,  1  N.  H.  35U;  hpangler  c.  Stauler,  1  Md. 
Cb.  3(i.  lu  England  a  term  for  a  very  long  period,  as  2,uu0  years,  is 
regarded  as  a  term  to  attend  the  inheritance:  Dunu  v.  BaruariUCowp. 
697 ;  and  sue  4  Kent  Com.  86,  et  seq. 

7  Co.  Litt.  45  &;  1  Greenl.  Cnilse,  233;  and  see  Batchelder  v.  Dean, 
16  a.  H.  2ti8;  Doe  v.  Dixon,  9  East,  15. 

8  2  Blackst.  Com.  144;  Wright  v.  Cartwrlght,  1  Burr.  284. 

9  2  Blackst.  Com.  144;  and  see  Jackson  v.  Vincent,  4  Wend.  633. 

10  Wright  V.  Cartwrlght,  1  Burr.  284;  Evans  «.  Vaughan,  4  Bam.  A 
C.  261. 

11  Co.  Litt.  43  6 :  2  Blackst.  Com.  143. 

12  1  Greenl.  Cruise,  223. 

13  Corbet's  Case.  4  Rep.  81  6;  1  Greenl.  Cruise,  223;  and  see  Doe  v. 
Iffeeds,  2  Mees.  &  W.  129;  Horner  v.  Leeds,  25  N.  J.  L.  106. 
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§  82.  HoiKT  created. — ^An  estate  for  years  is  always 
created  by  act  of  parties—by  a  contract,  eitlier  express  or 
implied,  technically  called  a  lease.i  In  some  cases,  a 
lease,  like  other  deeds  and  grants,  maybe  presumed  from 
long  possession  of  lands,  which  cannot  otherwise  be  ex- 
plained.^ The  contract  usually  provides  for  the  reserva- 
tio.a  of  rent  or  other  like  return  for  the  use  of  the  prem- 
ises; >  but  a  reservation  of  rent  is  not  essential  to  the 
existence  of  a  leasehold  estate.^ 

1  See  Little  v.  Llbby,  2  Me.  242;  11  Am.  Dec.  68;  Harris  v.  Frlnk,  49 
K.  Y.  24;  10  Am.  Key.  318. 

3   Carver  e.  Jackson,  4  Peters,  84. 

3  See  Jackson  o.  Harsen,  7  Cowen,  323:  17  Am.  Dec.  517;  Allen  v< 
lamlxlen,  2  Md.  279;  Hunt «.  Comstock,  15  Wend.  665. 

4  Failing  r.  Schenck.  3  Hill,  344;  McKissack  v.  Bullington,  37  Mlssj 
A75;  and  see  cbap.  9,  post. 

§  83.  Tenant  for  has  no  seizin.— A  tenant  for  years 
is  not  said  to  be  seized  of  the  lands,  and  a  mere  delivery 
df  a  lease  for  years  does  not  vest  any  estate  in  the  lessee, 
but  only  gives  him  a  right  of  entry  on  the  land.^  Tho 
interest  which  he  acquires  by  the  delivery  of  the  lease, 
and  before  an  actual  entry,  is  called  an  interesse  terminit^ 
or  a  right  to  the  possession  of  a  term  at  a  future  time.* 
But  when  the  lessee  has  actually  entered,  the  estate  be- 
comes vested  In  him,  and  he  is  then  said  to  be  possessed, 
not  properly  of  the  land,  but  of  the  term  for  years,  tha 
seizin  of  the  freehold  still  remaining  in  the  lessor.^  In 
case  of  the  lessee's  death  before  entry,  the  right  to  enter 
passes  to  his  executors  or  administrators.^  And  this 
interesse  termini  is  a  right  which  may  be  assigned  or 
granted  away  by  the  lessee,^  but  it  cannot  be  surren- 
dered.'^  Before  entry,  a  lessee  cannot  maintain  trespass 
against  a  stranger;  ^  but  a  mere  right  of  entry  is  sufficient 
to  entitle  him  to  maintain  ejectment.^  It  is  no  defense 
to  an  action  upon  a  lease  to  recover  rent,  that  the  lessee 
never  had  possession  of  the  premises  demised  ;^<'  by  leas- 
Ing,  the  lessor  does  not  warrant  against  the  acts  of 
strangers,  or  agree  to  put  the  lessee  in  actual  possession.  U 

BOOVE  BEAL  PaOP^^. 
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In  thQ  equitable  action  for  use  and  occupation,  the  tenant 
Is  not  answerable  unless  he  has  had  the  beneficial  enjoy- 
ment of  the  property .12  But  this  principle  has  never  been 
applied  to  the  action  of  covenant  for  the  non-payment  of 
rent,  which  does  not  depend  on  the  fact  of  occupation  or 
enjoyment.!* 

1  1  Greeni.  Cruise,  224 ;  and  see  Doe  «.  Walker,  5  Bam.  A  C.  111. 

2  See  Wms.  Beal  Prop.  329;  1  Greeni.  Cruise,  225. 
8    Co.  Lltt.  46  6 ;  4  Kent  Com.  97. 

4  1  Greeni.  Cruise,  224. 

5  Co.Litt.46  5. 

6  Co.  Litt.  46  b ;  and  see  Becar  v.  Flues,  64  N.  Y.  520. 

7  4  Kent  Com.  97;  and  see  Doe  v.  Walker,  5  Bam.  &  C.  111.  By  Tir- 
tue  of  tlie  operation  of  the  statute  of  uses,  an  estate  for  years  may 
now  be  created  witliout  actual  entry:  4  Kent  Com.  b7;  1  GreeuL 
Cruise,  22S.    See  chap.  9,  p^t,  tit.  Lease. 

8  Wheeler  v.  Montefiore,  2  Q.  B.  142;  Wilson  v.  Douglas,  2  Strob.  97. 

9  Gardner  v.  Keteltas,  3  Hill,  332;  and  see  Mechanics'  etc.  Ins.  Co. 
9,  ficott,  2  Hilt.  560;  Trail  v.  Granger,  8  N.  Y.  115;  Becor  v.  Flues,  64 
N.  Y.620. 

10  Mechanics'  etc.  Ins.  Co.  tK  Scott,  2  Hilt.  550;  Maverick  v  Lewis, 
8  McCord,  216;  Bellasis  v.  Burbriche,  1  Raym.  Ld.  171. 

11  Mechanics'  etc.  Ins.  Co.  v,  Scott,  2  Hilt.  550;  Becker  v.  De  Forest, 
1  Sweeny,  628. 

12  Wood  V.  Hubbell.  5  Barb.  601 ;  Salisbury  r. Marshall,  4  Car.  &  P.  65' 
Collins  V.  Barrow,  1  Moody  &  R.  112. 

13  Gilhooley  r.  Washington,  4  N,  Y.  217:  and  see  Townsend  v.  Oil- 
sey,  7  Abb.Pr.  N.  S.  59;  Lafarge  v.  Mansfield,  31  Barb.  345. 

§  84.  May  commence  in  future— An  estate  for 
years  may  be  created  to  commence  in  fuhtro,  in  which 
case  the  interest  vests  presently,  although  it  does  not 
take  effect  in  possession  until  a  future  time.^  The  lessee 
has  only  an  intercsse  termini  between  the  date  of  the 
lease  and  the  commencement  of  the  term; 2  and  the  rules 
applicable  to  an  interesse  terjnini  at  common  law  are 
equally  applicable  to  leases  to  commence  in  futuro.^ 
The  estate  does  not  vest  in  the  lessee  until  entry,^  and  a 
judgment  against  him  creates  no  lien  on  the  premises.* 
A  term  which  is  not  to  take  effect  within  the  period  of  a 
life  or  lives  in  being,  and  twenty-one  years  and  the 
fraction  of  another  year,  is  invalid  within  the  doctrine  of 
perpetuity.^ 
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1  I  Oreenl.  Cruise,  226;  Field  v.  Howell,  6  Oa.  433;  Whitney  v. 
▲Daire,  1  N.  Y.  311;  Yoang  v.  Dake,5  N.  Y.  4()3;  Becar  v.  Flues,  64 
N.  Y.  518. 

2  Wood  v.HubbeU.lOK.Y.  487. 

i  See  4  Kent  Com.  97;  1  Washb.  Real  Prop.  297;  Doe  v.  Walker,  5 
Bam.  &  C.  Ill;  S  83,  ante. 

4   Co.  Utt.  46;  Wood  v.  HubbeU,  10  K.  Y.  488. 

6   Crane  o.  O'Connor,  4  £dw.  Ch.  409. 

6  See  Cadell  r.  Palmer,  1  Clark  &  F.  373:  10  Blng.  140:  Wms.  Real 
Prop.  338;  Morrison  v.  Rossiguol,  5  CaL  64;  Field  r.  Howell,  6  6a.  423. 

§  85.  Is  a  chattel  real.— An  estate  for  years  is  in 
law  considered  a  chattel  real.i  It  is  an  interest  in  land 
having  the  quality  of  immobility,  which  renders  it  real; 
but  since  the  period  for  which  it  can  last  must  always  be 
fixed  and  determined,^  it  is  deemed  a  mere  chattel.* 
Hence,  an  estate  for  years  does  not  pass  to  the  heir  of  the 
owner  upon  the  death  of  the  latter,  but  vests  in  the 
executor,  etc.,  as  a  part  of  the  personal  estate.^ 

1  Brewster  v.  HiU,  1  N.  H.  850;  £z  parte  Gay,  5  Mass.  419:  Osborne 
V.  Homphrey,  7  Conn.  835;  Bisbee  v.  Hall,  3  Ohio,  405;  Cal.  Civ.  Code, 
S765. 

2  See  S  81,  ante. 

8  2  Blackst.  Com.  385;  Spansler  v.  Stanler,  1  Md.  Ch.  36;  Mnrdock 
f .  Batcllff,  7  Ohio,  119. 

4  Piiffsleyr.  Alkin,  11  N.  Y.  4%:  Chapman  v.  Gray,  16  Mass.  439; 
Dillingham  v.  Jenkins.  7  Smedes  &  M.  479;  Ackland  v.  Pring,  3  Man.  A 
G.  937;  Mackay  v.  Mackreth,  4  Doug.  213;  2  Chit.  461. 

§  86.  Incidents  to.— The  right  to  take  estovers  is  in- 
cident to  an  estate  for  years  ;i  but  the  tenant  for  years 
cannot  commit  waste,^  and  in  the  absence  of  a  special 
agreement,  he  may  be  held  liable  in  an  action  to  his  les- 
sor for  all  waste  done  on  the  land  demised,  by  whomso* 
ever  it  may  be  committed.^  And,  in  a  proper  case,  an 
injunction  will  be  granted  to  restrain  the  commission  of 
waste.*  So  the  personal  representatives  of  a  deceased 
lessee  are  liable  to  an  action  for  waste  done  while  they 
are  in  possession,  but  not  for  waste  committed  by  the 
decedent.^  As  a  general  rule,  if  the  term  for  years  is 
certain,  the  tenant  is  not  entitled  to  emblements ;  <^  but  it 
is  otherwise  where  the  tenure  is  uncertain  and  depend- 
ent upon  a  contingency,"^  as  where  it  is  made  determin- 
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able  on  the  death  of  a  particular  person. ^  Tenaut  for 
years  may  remove  ^tnres,^  but  in  the  absence  of  an 
agreement  or  custom  to  the  contrary,  the  removal  must 
be  made  before  the  expiration  of  the  term.^<)  An  estate 
for  years,  being  a  chattel  interest,  and  vesting  in  the  ex- 
ecutor or  administrator,  is  subject  to  the  payment  of  sim- 
ple contract  debts ;  ^^  and  it  is  also  liable  to  attachment 
and  sale  on  execution.^  But  unless  made  so  by  statute, 
a  judgment  is  no  lien  on  the  estate  of  a  lessee  for  years.  ^^ 

1  See  Livingston  o.  Bejuolds,  2  Hill,  157:  Hubbard  v.  Slmw,  12 
Alien,  120;  Wetherell  v.  Ho  wells,  1  Camp.  227;  §  3(5,  ante. 

2  Freer  v.  Statenbur,  2  Abb.  Ct.  App.  189;  34  How.  Pr.  440;  Davis  v. 
Alden,  2  Gray,  309;  Simmous  v.  Norton,  7  Bins.  640.  And  see  chap.  11, 
post. 

.  3  Cook  V.  Champlain  Transp.  Co.  1  Denio,  91;  AttersoU  v.  Stevens, 
1  Taunt.  lOS;  Parrott  v.  Barney,  2  Abb.  U.  S.  V.u.  See  also  Burdett  v. 
Wicliers,  7  Ad.  is  £.  13o;  Harnett  v.  Alaitland,  Id  Mees.  &  W.  257. 

4  Pillswortb  v.  Hopton,  6  Yes.  51:  De Wilton  v.  Saxon,  6  Yes.  106.    ^ 

5  Hambly  v.  Trott,  Cowp.  378;  1  GreenL  Cruise,  222. 

6  Whitmarsh  v.  Cutting,  10  Johns.  361 ;  Harris  v.  Carson,  7  Leisrh, 
632.  Compare  Iddlngs  v.  Kagle,  2  Watts  &  S.  22;  Sanders  o.  Eliinstou^ 
77  N.  C.  255. 

7  Oland's  Case,  5  Coke,  116  b;  Kinsrsbury  v.  Collins,  4  Blng.  207; 
Harris  v.  Frink,  49  N.  Y.  24;  10  Am.  Uep.  318. 

8  1  Greenl.  Cruise,  234;  and  see  Stewart  v.  Doughty,  9  Johns.  108. 

9  Tate  V.  Blackburne,  43  Miss.  1;  Holbrook  v.  Chamberlain,  116 
Mass.  155;  17  Am.  Rep.  146:  Seegerc.  Pettit,  77  Pa.  St.4J7;  18Am.  Rep» 
452;  Towne  v.  Fiske,  127  Mass.  125;  34  Am.  Kep.  353;  Hepsham  v.  Det- 
tre,  89  Pa.  St.  506;  Ombouy  v.  Jones,  lU  N.  Y.  234.    And  see  s  9,  ante. 

'  10  RejTiolds  V.  Shuler,  5  Cowen,  323;  Cromie  v.  Hoover,  40  Iiid.  49: 
Torrey  v.  Burnett,  38  N.  J.  457;  20  Am.  Kep.  421;  Haflick  v.  btober,  U 
Ohio  8t.432;  Lydov.  Busseli,  1  Barn.  &  Adol.  3J4.  Compare  VYeetou 
V.  Woodcock,  7  Mees.  &  W.  14;  Loughrau  v.  Boss,  45  N.  Y.  792;  6  Am; 
Itep.  173. 

'  11    Pugsley  t>.  Aiken,  11 N.  Y.  498. 

*  12    Shelton  v.  Codman,  3  Cush.  318. 

13   Yredenbergh  r.  Morris,  1  Johns.  Gas.  223. 

§  87.  Merger  by  union  "with  freehold.— If  a  term 
for  years  becomes  vested  in  the  person  who  is  seized  of 
the  freehold,  the  term  merges  in  the  freehold,  and  he* 
comes  extinct;  i  which  is  in  accordance  with  the  inflexi- 
ble rule  at  law,  that,  whenever  a  greater  and  a  less  estate 
meet  in  the  same  person,  without  any  intermediate  estate, 
the  less  at  once  merges  into  the  greater .^  .         > 
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1  4  Kent  Com.  98;  1  Greenl.  Cruise,  236;  and  see  Cottee  v.  Blchard* 
ton,  8  £ug.  L.  &  £q.  498;  Doe  v.  Lawes,  7  Ad.  &  £.  195. 

2  Roberts r.  Jackson,  1  Wend.478;  James  r.  Morey,  2  Cowen,  246;  14 
Am.  Dec.  475;  Bostwick  v.  Fraukfield,  74  N.  Y.  214;  and  see  §  m,post, 

§  88.  Assignment  and  under-lease.— A  tenant  for 
years,  unless  restrained  by  his  lease,  may  assign  over  his 
interest,  whether  the  term  is  in  possession,  or  ia  to  com- 
mence in  futuro ;  i  or  he  may  underlet  for  so  long  a  time 
as  his  interest  continues.^  To  constitute  an  assignment^ 
the  entire  interest  of  the  lessee  in  all  the  premises  in- 
cluded in  the  assignment  must  pass  to  the  assignee.^  If 
he  parts  with  his  entire  interest,  lie  has  made  a  complete 
assignment;  if  he  has  transferred  his  entire  interest  in  a 
part  of  the  premises,  he  has  made  an  assignment  pro 
tarUo.^  And  although  the  instrument  may  be  in  form  a 
sublease,  yet  if  it  conveys  the  whole  estate,  it  will  oper- 
ate as  an  assignment.'*  But  if  the  lessee  retains  a  rever- 
sion in  himself,  he  has  made  a  sublease ;0  and  where  he 
leased  a  part  of  the  premises  for  the  remainder  of  his 
term,  with  easements  in  the  other  part,  this  was  held  to 
be  an  under-lease,  and  not  an  assignment.  7 

1  Bobinsonv.  Perry,  21  6a.  183;  and  see  Becar  v.  Flues.  64  K.  T. 
CO. 

-    2   Piker.  Eyre, 9  Bam.  A  C. 909;  Klni?  v.  Aldborongh,  1  East, 697; 
Jackson  v.  Uarrison,  17  Jobns.  70;  Koberts  «.  Gels,  2  DaJy,  535. 

8  Van  Rensselaer  v.  Gallup,  6  Denlo,  454;  Indianapolis  etc.  », 
Cleveland  etc.  B.  U.  Co.  45  Ind.  281;  McNeil  v.  Kendall,  128  Mass. 
245;  35  Am.  Rep.  373. 

4   WoodhuU  r.  Rosenthal,  61 N.  Y.  891. 

-  5  Bedford©.  Terbune.SO  N.  Y.457;  McNeil  v.  Kendall,  128  Mass. 
245;  S5Ain.  Uep.  373;  Parmenterv.  Webber,  8  Taunt.  593;  Lanefordv. 
Belmes.  3  Kay  &  J.  229. 

6  Woodhull  V.  Rosenthal,  61  N.  Y.  891;  Collins  v.  Hasbronck.56 
N.  Y.  157;  Smiley  r.  Van  "Winkle,  fi  Cal.  605:  Constantiue  ».  Wake,  1 
Sweeny,  2;W;  Davis  v.  Morris,  86  N.  Y.  569.  See  Martin  v.  O'Conner, 
43  Barb.  522. 

7  McNeil  V.  Kentbill,  128  Mass.  245;  35  Am.  Rep.  373.    See  §  101,  post, 

§  89.  Forfeiture. — At  common  law,  the  attempt  by  a 
tSenant  for  years  to  create  a  greater  interest  than  he  has, 
thereby  divesting  the  remainder  or  reversion,  will  operate 
as  a  forfeiture  of  his  estate.^    And  if  the  husband  is  in 
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possession  of  a  term,  in  right  of  his  wife,  and  forfeits  it, 
the  forfeiture  will  bind  the  wife.^  But  a  lease  by  a  tenant 
for  years  for  a  longer  term  than  he  has  is  not  a  forfeiture, 
for  the  reason  that,  being  only  a  contract  between  hina 
and  his  lessee,  the  interests  of  the  reversioner  or  remain- 
der-man are  not  thereby  affected.*  So  the  principles  on 
which  the  English  law  of  forfeiture  is  founded  are  held 
to  be  inapplicable  to  our  condition  and  circumstances  in 
this  country ;  *  and  the  rule  generally  adopted  is,  that  a 
conveyance  by  a  tenant  for  years  of  a  greater  estate  than 
he  has  passes  only  the  title  and  estate  which  he  could 
lawfully  grant. 5  Such  conveyance  cannot,  of  course, 
divest  a  remainder  or  reversion,  and  no  forfeiture  is 
therefore  incurred.**  A  tenant  for  years  may,  however, 
forfeit  his  term  by  a  disaffirmance  of  his  landlord's  title; ^ 
but  mere  words  can  never  work  a  forfeiture  of  the  term;* 
and  the  same  may  be  said  of  a  mere  payment  of  rent  to  a 
third  persou.9 

1  Go.  Litt.  251 6;  1  Greenl.  Cruise,  241;  and  see  Pollen  v.  Brewer.  7 
Com.  B.  N.  S.  371. 

2  1  Rolle  Abr.  851. 

3  1  Greenl.  Cruise,  241 ;  Eastcourt  o.  Weeks,  1  Salk.  187. 

4  De  Lancey  v.  Ganong,  9  N.  Y.  19;  Rogers  v.  Moore,  11  Conn.  653. 

6  Bocrers  v.  Moore,  11  Conn.  653;  Hall  o.  Benner,  1  Fenr.  &  W.  402; 
21  Am.  Dec.  394;  and  see  S  39,  ante. 

6  Rogers  v.  Moore,  11  Conn.  553;  Stevens  v.  Wlnshlp,  1  Pick.  318;  11 
Am.  Dec.  178. 

7  Jackson  v.  Vincent,  4  Wend.  633;  Newman  v.  Ratter,  8  Watts,  91 ; 
Boltou  V.  Landers,  27  Cal.  104:  Thayer  v.  Waples,  26  La.  An.  5U2;  Eller- 
brock  V.  Fiyun,  1  Cromp.  M.  &  R.  137. 

8  De  Lancey  r.  Ganong,  9  N.  Y.  26;  Graves  r.  Wells,  10  Ad.  A  E.  427. 

9  Dillon  V.  Parker,  Gow,  180. 
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§   97.  Perpetual  lease. 

S   98.  Beginning  of  lease. 

i   99.  Termination  of  tenancy. 

S  100.  Surrender  and  merger. 

S  101.  Assignment  of. 
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S  104.  Estoppel. 

S  lOd.  Validity. 

§  90.  Definition.— A  lease,  or  the  contract  by  which 
an  estate  for  years  is  created,  ^  is  deHned  to  be  a  contract 
for  the  possession  and  profits  of  lands  and  tenements  for 
a  determinate  period,  with  the  recompense  of  rent  or 
other  income.^  The  person  letting  the  land  is  called  the 
lessor,  or  landlord;  and  the  party  to  whom  the  lease  is 
made  the  lessee,  or  tenant.^  As  a  general  rule,  leases  for 
years  must  be  in  writing;  ^  and  they  are  usually  sealed 
as  well  as  signed.^  But  it  is  well  settled  that  a  valid 
lease  of  lands  for  years  may  be  made  by  a  writing  not 
under  seal.s  The  words  "demise,  lease,  and  to  farm 
let,"  are  the  proper  ones  to  constitute  a  lease ;  ^  but  any 
otheK  words  which  show  the  intention  of  the  parties  that 
one  shall  divest  himself  of  the  possession,  and  the  other 
come  into  it  for  a  certain  time,  whatever  be  the  form, 
will,  in  construction  of  law,  be  sufficient.  8  In  constru- 
ing a  lease,  the  intention  of  the  parties  is  to  be  gathered 
from  the  whole  instrument,  and  from  their  concurrent  or 
subsequent  acts.^  Where  there  are  existing  statutory 
provisions  relating  to  the  form  and  execution  of  leases, 
they  must  of  course  be  complied  with.i* 

1   See  §  82,  ante. 

3  Jackson  v.  Harsen.  7  Cowen.  825;  S.  C.  17  Am.  Dec.  617;  Strong  v. 
Skinner.  4  Barb.  M;S;  Gllmore  v.  Ontario  Iron  Co.  22  Hun,  392.  A  lease 
properly  signifies  a  demise  or  letting  of  land  unto  another  for  a  less 
time  ttian  tbe  lessor  lias  in  it:  Hall  v.  Beuuer,  1  Penr.  &  W.  402;  21 
Am.  Dec.  394. 

3  Jackson  v.  Harsen,  7  Cowen,  826;  8.  C.  17  Am.  Dec.  617.  The  re- 
lation of  landlord  and  tenant  once  established  attaches  to  all  who 
succeed  to  the  possession,  through  or  under  the  tenant,  immediately 
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or  remotely:  Jackson  v.  Harsen,  7  Cowen,  325 j  Jackson  v.  Davis,  5 
Cowen,  123;  15  Am.  Dec.  451. 

4  Crommelin  v.  Tliless,  31  Ala.  412;  Brewer  v.  Knapp,  1  Pick.  335; 
Den  V.  Jolmson,  15  N.  J.  L.  116;  Allen  v.  Jaqulsh,  21  Wend.  G35. 

6  See  Sharp  r.  Mayor  etc.  40  Barb.  256;  Stlllman  v.  Harvey,  47 
Conn.  26;  Hunt  v.  Hazleton,  5  N.  H.  216;  20  Am.  Dec.  575;  Klerstetl 
V.  Orange  etc.  B.  It  Co.  69  N.  Y.  343;  S.  C.  25  Aiu.  liep.  199. 

6  University  etc.  v.  Joslyn.  21  Yt.  52:  Den  o.  Johnson,  15  N.  J.  L. 
116;  Nicoll  V.  Burke,  8  Abb.  N.  C.  213;  78  N.  Y.  580. 

7  Jackson  v.  Delacroix,  2  Wend.  438. 

8  Jackson  r.  Delacroix,  2  Wend.  438:  People  v.  Kelsey,  33  Barb.  289: 
Putnam  r.  Wise,  1  Hill,  234:  Krlder  ».  Lafferty,  1  Whart.  303;  Waller 
r.  Morgan,  18  Mon.  B.  136;  Doe  v.  Benjamin,  9  Ad.  &  E.  650;  Bond  v. 
Boshing,  I  £1.  B.  &  E.  371;  Moore  v.  Miller,  8  Pa.  St.  272;  Weed  o. 
Crocker,  13  Gray,  21». 

9  People  r.  Glllls,  24  Wend.  201 ;  Jenkins  v.  Eldredge,  3  Storyi  325: 
Iddlngs  r.  Nagle,  3  Watts  &  S.  24:  Doe  v.  Powell,  8  Scott  N.  U.  6ST;  7 
Man.  A  O.  »80.  See  Banker  v.  Braker,  9  Abb.  N.  C.  411;  Osl>oruv. 
FarweU,  87  111.  89 ;  20  Am.  Bep.  47. 

10  See  Richardson  v.  Bates,  8  Ohio  St.  257:  Anderson  v.  Crltcher,  H 
6111  &  J.  450;  Chapman  v.  Bluck,  4  Blng.  N.  C.  187. 

§  91p  Distinction  betrireen  lease  and  agreement 
to  lease.— Whether  an  instrument  produced  amoimta  to 
an  actual  lease,  or  only  to  an  agreement  for  a  lease,  is 
purely  a  question  of  intention,  to  be  collected  from  the 
whole  instrument.  1  If  the  instrument  provides  that  a 
lease  shall  be  given  at  a  future  day,  it  is  nn  agreement 
for  a  lease,  as  contradistinguished  from  a  present  de- 
mise;^ and  this  is  so,  although  followed  by  actual,  occu- 
pation.^ But  if  there  be  apt  words  of  present  demise,  and 
to  tliese  is  superadded  a  covenant  for  a  future  lease,  the 
instrument  is  to  be  considered  as  a  lease,  and  the  cove- 
nant as  operating  in  the  nature  of  a  covenant  for  further 
assurance.**  A  contract  to  lease  must  be  established  by 
competent  proofs,  and  be  clear,  definite,  and  certain.^ 

1  Jackson  v.  Delacroix.  2  Wend.  439;  Stanley  r.  Bnmswick  ITotPl 
Co.  13  Me.  51 ;  S.  C.  '2d  Am.  Dec.  4.^;  Doe  v.  bniltn,  6  Kant,  5'JO;  Femicr 
V.  Hepburn,  2  Youuge  &  C.  159;  Gore  v.  Lloyd.  12  Meeo.  &  W.  463. 

2  Jackson  r.  Klsselbrack,  10  Johns.  336;  6  Am.  Dec.  341. 

3  Camden  v.  Batterbury,  5  Com.  B.  N.  S.  896. 

4  Jackson  v.  Klsselbrack,  10  Johns.  336;  6  Am.  Dec.  341.  Compare 
Tliorntou  v.  Payne.  5  Johns.  74:  Whitney  v.  Allaire,  1  N.  Y.  311;  War- 
man  v.  Falthfall,  5  Barn.  A  Adol.  1042;  Wright ».  Trevezant,  3  Car.  &  P. 
441 ;  People  v.  Kelsey,  14  Abb.  Pr.  372. 

6   Mclneres  v.  Hogau,  61  How.  Pr.  446. 
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§  92.  Wlio  may  be  lessors  .—Any  person  having 
tlie  capacity  to  enter  into  contracts  generally  may  make 
a  lease  for  any  period  not  exceeding  bis  own  interest  in 
tbe  thing  leased.^  A  lease  made  by  an  infant  is  not  void, 
but  unly  voidable;  2  and  until  he  avoids  it,  the  adult 
party  will  be  bound  thereby.*  A  lease  made  by  a  person 
jion  compos  raentia  is  either  absolutely  void,**  or,  at  least, 
Tuidable.fi  But  the  committee  or  guardian  of  such  person 
is  usually  authorized  by  law  to  lease  his  property  ;6  and 
the  guardian  of  an  infant  may  lease  his  lands  for  a  period 
not  exceeding  his  minority.?  But  a  mere  natural  guar- 
dian has  not  such .  power.^  At  common  law,  the  wife 
cannot  lease  her  lands  without  her  husband's  concur- 
reuce;  '•'  but  tlie  husband  has  such  an  interest  in  lands 
owned  in  feu  by  the  wife  that  he  can  give  a  lease  thereof 
for  a  term  of  years,  which  will  be  valid  during  the- 
cof  erture,  at  least.^<>  Statutes  enacted  in  the  diHerent 
States  have,  however,  modilied  these  rules,  and  under 
their  provisions  the  wife  may  lease  her  lands  without  the 
concurrence  of  her  husband. ^^  An  executor  or  adminis- 
trator may  be  lessor  of  lands  iu  which  the  deceased 
owned  a  term  for  years; ^^  g^  trustees  who  have  the 
legal  fee  in  lands  may  grant  leases;^  and  corporations 
have  x><>^v^^  ^*^  grant  leases,  unless  specially  restricted  by 
law.^^  A  tenant  for  life  can  make  a  lease,  but  not  to 
continue  beyond  his  own  estate  ;i"  and  a  mortgagor  can 
lease  the  mortgaged  premises. ^<^  Joint  tenants,  copar- 
ceners, and  tenants  in  common  may  lease  their  undivid- 
ed interests,  either  jointly  or  severally.^'  A  lease  made 
by  a  person  having  no  estate  in  the  lands  at  the  time 
may  become  good  by  estoppel. ^^  Leases  by  ecclesiastical 
persons  in  England  are  regulated  by  statutes  which  Lave 
no  force  iu  the  United  States.^ 

'  1   2  Greenl.  Cruise,  334;  and  see  Doe  v.  Watts,  9  East,  19;  Iseham  v. 
Uorrice,  Cru.  Cai*.  iWi. 

2   Drake  v.  B^itnsay,  5  Ohio,  251 ;  Scott  v.  Buchanan,  11  Humph.  468; 
Tacker  v.  MoreUud,  lU  Fetei'j,  7i :  Zouch  v.  I'arsona,  d  liurr.  ibuo. 

I  S   Bool  V.  Mis,  17  Wend.  119;  Worcester  v.  Eaton,  13  Mas».  371; 
Wheatoa  v.  East,  b  Yerg.  4i;  Kliue  v,  Beebo,  i>  Couu.  i^i. 
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4  Faulder  v.  flllk,  3  Camp.  136;  Beavan  v.  BfDonnell,  9  Ex.  109; 
Wait  V.  Maxwell,  5  Pick.  217;  Grant  v.  Thoinpsou,  4  Conn.  203. 

5  Webster  ».  Woodford,  3  Day.  90;  Jackson  p.  Gumaer,  2  Cowen, 
552;  Pearl  v.  AlcDowell,  3  Marsh.  J.  J.  658;  Farnani  v.  Brooks. »  Pick. 
212;  Prentice  v.  Achoru,  2  Palfce,  31;  Conant  v.  Jackson,  16  Vt.  335; 
Goro  t.  Gibson,  13  Mees.  &  W.  623. 

6  See  Knipe  v.  Palmer,  2  Wils.  136. 

7  Field  V.  Sclileffelln,  7  Johns.  Ch.  154;  Byrne  v.  Van  Hoesen;  5 
Johns.  m\  King  v.  Oakley,  10  East,  494;  Yau  Doreu  r.  Everltt,  2  South. 
460;  8  Am.  Dec.  615. 

8  Ma?ruder  v. Peter,  4  Gill  A  J.  323 ;  Patnam  v.  Bitchie, 6  Paige,  390. 

9  See  Murray  v.  Emmons,  19  N.  H.  483. 

10  Eaton  v.  Whittaker,  18  Conn.  228. 

11  See  Elliott  v.  Gower,  12  K.  T.  79;  S.  C.  34  Am.  Ron.  GOO;  McKesson 
V.  Stanton.  50  Wis.  2f)7;  S.  C.  3>i  Am.  Rep.  850;  Kroaskopr.  Shoutz,51 
Wis.  204;  S.  C.  37  Wis.  817;  Williams  v.  Urmstou,25  Oiiio  bt.  296;  35 
Am.  Rep.  611. 

12  2  Greenl.  Cruise,  392;  compare  Simpson  v.  Gntteridge,  1  Madd. 
616;  Bank  of  Hamilton  v.  Dudley,  2  Peters,  492;  George  p.  Baker,  S 
Allen,  32ii;  Doe  v.  Sturgos,  7  Taunt.  217. 

13  Sinclair  o.  Jackson.  8  Cowen,  548;  Cox  v.  Walker,  26  Me.  304; 
Greason  r.  Keteltas,  17  N.  Y.  491;  and  see  Malpas  p.  Ackland»  3  Buss. 
273. 

14  Boone  Corp.  SS  40, 268. 

15  Stnry  r.  Johnson,  2  Yonnge  &  C.  586;  and  see  Horsey  p.  Horsey, 
4  Har.  (Del.)  517;  Doe  v.  Morse,  1  Barn.  &  Adol.  365. 

16  Gibson  v.  Farley,  16  Mass.  280:  Hutclilnson  p.  Dearing,  20  Ala.  798; 
Bawson  v.  Eicke,  7  Ad.  &  E.  451. 

17  Keay  p.  Goodwin.  16  Mass.  1 ;  Wall  p.  Hinds.  4  Gray,  256;  Cowper 
p.  Fletcher,  6  Best  &  Smith,  464. 

18  Jackson  v.  Murray,  12  Johns.  201 ;  Webb  «.  Austin,  8  Scott  N.  B» 
419. 

19  See  2  Greenl.  Cruise,  385;  Cbeever  «.  Pearson,  16  Pick.  278. 

§  93.  "Who  may  be  lessees.— Any  person,  even  an 
idiot,  lunatic,  or  drunkard,  may  be  a  lessee,  because  a 
lease  is  always  presumed  to  be  beneficial  to  the  person 
who  takes  it.^  So  a  married  woman  may  hold  under  a 
lease; 2  and  an  infant  may  be  a  lessee,  and  if  the  use  of 
the  premises  comes  within  the  definition  of  a  necessary,- 
lie  will  be  bound  to  pay  rent.^  And  by  continuing  in 
possession  of  the  leased  premises  after  full  age  he  will 
thereby  affirm  the  existing  lease.^ 

1  2  Greenl.  Cruise,  398;  Co.  Litt.  2  6.  A  lease  executed  by  an  affent 
of  the  hvssee,  in  bis  individual  name.  Is  not  binding  upon  the  princA* 
pal:   Kierstead  r.  Grange  etc.  B.  B.  Co.  69  N.  Y.  343;  25  Am.  Uep.  199. 

2  Co.  Litt.  3  a.    See  Botch  r.  Miles,  2  Conn.  638. 

8  Lowe  V.  Griffith,  1  Scott,  460.   A  corporation  may  be  a  lessee,  and 
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may  hold  as  tenant  from  year  to  year:  Crawford  v.  Longstreet,  48 

ft»  «!•  X(»  oM» 

i  4  Boe  V.  Smith,  2  Term  Bdp.  436;  H^hnes  v.  Blojg,  8  Tamit  35. 

§  94,    What  may  be  subject  of.— Lands,  bouses, 
I  and  the  like,  or,  in  other  words,  corporeal  hereditaments, 

I  are  properly  the  subject  of  lease;  ^  and  some  kinds  of  in- 

corporeal hereditaments  may  also  be  leased.^  Many  con- 
tracts entered  into  in  relation  to  interests  in  lands, 
although  they  do  not  create  the  technical  relation  of 
landlord  and  tenant,  partake  more  or  less  of  the  charac« 
ter  of  leases  of  corporeal  hereditaments,  and  the  same 
rules  are,  to  a  great  extent,  applicable.^ 

1  2  Greenl.  Cruise,  383.  See  Books  v.  Moore,  Busb.  1.  A  lease  of 
a  "store"  iucluUes  the  land  under  it,  tuid  to  the  middle  of  a  private 

I  way  in  the  rear,  the  fee  of  which  is  iu  the  lessor.   Hooper  v.  Fams- 

worth,  128  Mass.  487.  Compare  Sherman  v.  Williams,  113  Mass.  481; 
18  Am.  Uep.  522;  Blddle  v.  Littlefleld,  63  N.  H.503;  16  Am.  lvep.388s 
People  V.  Geduey,  10  Hun,  151;  bpies  v.  Damm,  54  How.  Tr.  293. 

2  Davenport's  Case,  8  Bep.  144;  Jones  v.  Clerk,  Hardin,  46;  Co.  Litt. 
166. 

3  See  Smith  v.  Simons,  1  Boot,  318:  1  Am.  Dec.  4D1:  Provost  v. 
Calder,  2  Wend.  617;  Mayor  etc.  v.  Mabie,  13  N.  Y.  151:  Croade  v.  In- 
graham,  13  Pick.  33.  Goods  and  chattels  may  be  the  subject  of  lease : 
Mickle  V.  Miles,  81  Pa.  St.  20;  Whltaker  v,  Hawley,  25  Kan.  674;  87 
Am.  Kep.  277;  Webber  9.  Lee,  26  Alb.  L.  J.  453. 

§  95.  Acceptance  of  .—An  acceptance  of  the  lease  by 
the  lessee  is  necessary  in  order  to  charge  him  as  being 
bound  by  it.^  But  the  general  presumption  is,  that  a 
lease  is  beneficial  to  the  party  who  takes  it,^  and  there- 
fore an  acceptance  will  often  be  presumed. ^  And  it  may 
be  inferred  from  the  acts  of  the  lessee.^  But  where  the 
lessor  at  the  time  of  making  the  lease  had  no  title,  and 
the  lessee  at  the  same  time  had  a  perfect  title  to  the  land, 
this  is  not  a  beneficial  lease,  and  acceptance  will  not  be 
presumed.^ 

1  Camp  V.  Camp,  5  Conn.  299;  13  Am.  Dec.  60;  Jackson  v.  Dunlap, 
1  Johns.  Cas.  114;  Hedge  9.  Drew,  12  Pick.  141;  Stephens  v.  Buffalo  eusi 
B.  B.  Co.  20  Barb.  338. 

2  SeeS93,an/e. 

3  Jackson  v.  Bodle,  20  Johns.  184;  Thome  v.  San  Francisco.  4  Cal 
127;  Ketsey's  Case,  Cro.  Jac.  320;  Spencer  v.  Carr,45N.  Y.410;  Mer- 
rills V.  Swift,  18  Conn.  257. 

4  See  Kramer  v.  Cook,  7  Gray,  550. 

6  Camp  O.Camp,  6  Conn.  299;  13  Am.  Deo.  60, 
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§  96.  Contract  Upon  snares.— The  decisions  are  very 
nomeroas  to  the  effect  that  a  letting  of  land  on  shares  is 
not  a  lease  in  the  technical  sense,  and  that,  as  to  the  crops 
raised,  the  owner  of  the  land  and  the  cropper  are  merely 
tenants  in  common.^  And  this  is  held  to  be  so,  evea 
where  the  letting  is  for  more  than  a  single  year;^  and 
although  the  owner  of  the  land  agrees  to  pay  the  cropper 
for  one-half  the  grain  produced;^  nor  is  the  rule  changed 
by  the  use  of  the  technical  terms  of  a  lease.^  On  tho 
other  hand,  it  has  been  held  that  a  letting  of  the  land  for 
a  year  will  constitute  the  relation  of  landlord  and  tenant ,- 
although  the  former  is  to  receive  a  share  of  the  crops  for 
the  use  of  the  land.^ 

1  Caswell  V.  Districh,  15  Wend.  379;  Bradlsh  v.  Schenck,  8  Johns. 
152;  Lowe  v.  Miller,  3  Gratt.  205;  Williams  v.  Cleaver,  4  Houst.  453; 
6uest  V.  Opdyke,  31  N.  J.  L.  554:  Aiken  v.  Smith,  21  Yt.  Ibl;  WUliams 
V.  Nolan,  34  Ala.  167;  Bemel  v.  Hovlous,  17  Cal.  54(>:  Henderson  v.  Allen, 
23  Cal.  521;  De  Mott  v.  Hagerman,  8  Cowen,  2'iO:  18  Am.  Doc.  443; 
Flquet  r.  AUlson.  12  Mich.  33U;  Harris  v,  Frink,  49  N.  Y.  24;  Decker  9. 
Decker,  17  Him,  13. 

2  Taylor  «.  Bradley,  39  N.  T.  129, 135. 

8  Wilber  V,  Sisson,  53  Barb.  253;  54  X.  Y.  121;  Tanner  v.  Hills.  44- 
Barb.  428. 

4  Chandler  V.  Thurston,  10  Pick.  205:  Taylor  v.  Bradley,  39  N.  Y. 
129.135;  Orlswold  v.  Cook,  46  Conn.  198.  The  phrase  "landlord  and 
cropper  "  is  familiar  in  Pennsylvania  law:  Iddiugs  v.  Nagle,  2  Watts. 
^  S.  24. 

5  Alwood  V.  Bnckman,  21  HI.  300:  Brown  v.  Jaquette.  94  Pa.  St.  1 13 ; 
89  Am.  Bep.  770:  Jackson  v.  Brownell,  1  Johns.  267;  and  compare  RosmIi 
r.  Swarlnger,  9  ired.  431;  Burns  v.  Cooper,  31  Pa.  St.  426;  Wallsr.  Pres- 
ton, 25  Cal.  69.  A  mere  contract  for  personal  services,  which  would 
terminate  with  the  death  of  the  party  occupying,  is  not  n  lease :  Mav> 
erick  V.  Lewis,  3  McCord,  211.  Nor  docs  the  relation  of  iuudlord  aud 
tenant  arise  between  the  parties,  where  one  enters  aud  occupies  under 
a  contract  to  purchase,  and  falls  to  pay  the  purchase-money :  Watkius 
V.  Holman,  16  Peters,  25;  Tucker  v.  Adams,  bi  Ala.  254.  Compai-o 
Wright  V.  Roberts,  22  Wis.  161 ;  Harris  v.  Friuk,  49  N.  V.  24;  10  Am.  itep. 
818.  An  agreement  to  work  land  on  shares  docs  not  constitute  n  »ar^ 
nership:  Jeterr.  Penn,  28La.An.230;  andseoHeimstreect;.  Howland, 
6Denio»68;  Brown  v.  Jaquette,  94  Pa.  St.  113;  3:)  Am.  Kep.  770.  But 
compare  UeynoUls  v.  Pool,  84  N.  C.  37;  37  Am.  Bep.  6U7;  Auurey  v. 
Frieze,  60  Ala.  587. 

§  97.  Perpetual  lease.—Perpetual  leases  are  valid,  ^ 
unless  prohibited  by  statute,^  and  may  be  created  by  a 
grant  in  fee,  reserving  an  annual  rent,  or  by  a  lease  to. 
continue  so  long  as  the  tenant  shall  continue  to  pay  the. 
rent  and  perform  the  covenants.^    Such  leases  may  there* 
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fore  continue  nntil  tenninated  by  the  mntnal  agreement 
of  the  parties,  or  by  the  enforcement  of  a  forfeiture.^  In 
Ohio,  perpetual  leases  are  by  statute  regarded  as  real  es- 
tate in  respect  to  descent,  distribution,  and  sales  upon 
legal  process.^ 

1  See  Hart  v.  Hart,  23  Barb.  606.  The  constitutional  prohibition  of 
agricultural  leases  for  a  longer  period  than  twelve  years  cauuot  bo 
evaded  by  the  execution  of  two  leases  at  the  same  time  and  for  the 
same  consideration,  one  for  eight  and  the  other  for  twelve  years,  the 
latter  to  commence  at  the  expiration  of  the  first  tenn.  Both  are  void : 
Clark  V.  Barnes,  76  N.  Y.  301 ;  32  Am.  Bep.  306. 

2  IVier  V.  Heidom,  46  Barb.  439;  Van  Rensselaer  v.  Hays,  19 
N.  T.  68. 

8  Folts  V.  Huntley,  7  Wend.  214;  and  see  Lewis  v.  mnger,  SOPa. 
St.  381;  Blackmorev.Boar(1man,28Mo.420;  Sadlier  v.  Biggs,  27  £ug. 
L.  &  £q.  74;  Willoughby  v.  Willonghby,  1  Term  Bep.  763. 

4  See  Northern  Bank  v.  Roosa,  13  Ohio.  334;  Loring  r.  Melendy,  11 
Ohio,  355.   lu  many  of  the  States,  leases  which  are  made  to  exceed  a 

erescribed  length  of  time  are  required  to  be  registered :  see  Smith  v. 
imons.  1  Boot,  318;  1  Am.  Dec.  48;  Brewster  v.  Hill,  1 N.  H.  350;  Chap- 
man V.  Gray,  15  Mass.  439;  IN.  Y.  Be  v.  Stat.  761. 

§  98.  Beginning  of  lease.— Every  lease  must  have 
a  certain  beginning,  or  be  capable  of  being  made  certain 
by  reference  to  some  event  or  contingency  that  must 
happen.^  If  made,  to  begin  from  an  impossible  date,  it 
will  take  effect  from  delivery;  3  if  from  an  uncertain 
date,  as  where  the  month  but  not  the  year  is  mentioned, 
it  is  void.^  Anciently,  a  lease  commencing  '*  from  the 
date,"  or  "  from  the  day  of  the  date,"  began  to  operate 
the  day  after  the  date;^  but  no  general  rule  on  the  sub- 
ject is  now  recognized,  and  in  computing  time  from  an 
act  or  an  event,  the  day  is  to  be  inclusive  or  exclusive, 
according  to  the  reason  of  the  thing  and  the  circum- 
stances of  the  case.^  A  tenancy  under  a  verbal  lease 
commences  from  the  day  when  the  tenant  takes  posses- 
sion under  it.^  A  tenancy  created  by  acceptance  of  rent 
from  a  tenant  holding  over  will  be  held  to  commence  on 
the  same  day  of  the  year  as  the  original  lease.? 

1  See  1 84.  ante ;  Child  v.  Boylle,  Cro.  Jac.  459;  Goodrlght  o.  Rich- 
ardson, 3  Term  Kep.  462. 

2  2  Greenl.  Cruise,  378;  Styles  v.  Wardle,  4  Bam.  A  C.  908:  Trustees 
etc.  V.  Bobinson.  Wright. 436.  A  lease  takes  effect  ITom  the  time  of  its 
delivery :  I>e  Punde  v.  Olmsted,  6  Daly,  398. 
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3  2  Oreenl.  Cmise,  S78;  Moore  v.  Hussey,  Hob.  18. 

4  Co.  Litt.46d. 

5  Pugh  r.  Duke  of  Leeds,  Cowp.  714;  Lester  v.  Garland,  15  Ves . 
248^  Keyesr.  Dearborn,  12 N.  H.  62;  4  Kent  Com.  95,  note;  Arnold  v. 
United  States,  9  Cranch,  104.  And  compare  Blake  v.  Crowulnshleld,  9 
N.  H.  304;  Sheets  r.  Selden,  3  Wall.  177,  190;  Berais  t?.  Leonard,  118 
Mass.  502;  Handley  v.  Cunningham,  12  Bush,  401;  Ackland  v.  Lutley,  9 
Ad.  &  £.  87'J:  Fox  v.  Nathans,  32  Conn.  348;  Ordwav  v.  Bemington,  13 
B.  I.  319;  34  Am.  Hep.  &46. 

6  Kemp  v.  Derrett,  3  Camp.  511. 

7  Doe  r.  Samuel,  5  £sp.  174. 

§  99.  Termination  of  tenancy. —Where  there  is  a 
lease  for  a  certain  fixed  period,  the  tenancy  will  termi- 
nate without  notice  upon  the  expiration  of  the  time  or  the 
happening  of  the  event  by  which  it  is  limited.^  Nor  is 
notice  necessary  to  a  tenant  holding  over  after  such  a 
tenancy  without  any  new  agreement,  express  or  implied.^ 
So,  in  general,  if  there  is  no  tenancy  in  fact,  and  particu- 
larly if  the  defendant  disclaims  a  tenancy,  notice  to  quit 
is  unnecessary.^  It  is  generally  held  sufficient  to  put  an 
end  to  the  lease,  if  the  leased  premises  are  totally  de- 
stroyed;^ and  especially  in  the  absence  of  a  covenant  to 
repair.5  And  by  a  sale  of  mortgaged  premises  under  a 
judgment  of  foreclosure,  the  estates  of  the  owner  of  the 
equity  of  redemption,  and  of  his  lessee  for  years,  are 
absolutely  barred  and  extinguisbed.<^  The  lessor's  title 
being  cut  off  by  the  foreclosure,  the  lease  executed  by 
him  becomes  void,  and  the  estate  of  the  lessee  does  not 
survive  the  contract  by  which  it  was  created.^ 

1  Rich  ».  Keyser,  54  Va.  St.  86;  Jackson  v.  Bradt,  2  Calnes,  169; 
Chesley  v.  Welch,  37  Me.  10<i;  Ackland  v.  Lutley,  9  Ad.  &  E.  879. 

2  Logan  v.  Hcrron,  8  Serj?.  &  R.  459;  Allen  v.  Jaqulsh,21  Wend.  628; 
Tress  v.  savage,  4  El.  &  B.  36.  But  the  presumption  Is,  that  a  tenancy 
once  shown  to  exist  continues  so  ions  as  the  tenant  remains  in  posses- 
sion: Keane  o.  Cauuovan,  21  Cal.  291. 

3  Jackson  v.  French,  3  Wend.  337;  20  Am.  Dec.  699. 

4  Stockwell  V.  Hunter,  11  Met.  448;  Graves  v,  Berdan,  29  Barb.  100 ; 
26  N.  Y.  498;  Alexander  v.  Dorsey,  12  Ga.  12;  Wlnton  v.  Cornish,  5 
Ohio,  477.  A  lease  to  n  corporation  is  not  terminated  by  its  dissolu- 
tion :  People  v.  Nat.  Trust  Co.  82  N.  Y.  283. 

6  Fowler  v.  Payne,  49  Miss.  32;  McMillan  r.  Solomon,  42  Ala.  856; 
Alnsworth  v.  Uitt,  38  Cal.  89.    See  Austin  v.  Field,  1  Slieid.  (N.  Y.;  2U8. 

6  Gartside  v.  Outley,  58  111.  210;  Keith  v.  Swan,  11  Mass.  216;  Duft 
r.  Wilson,  b9  Pa.  St.  316. 

7  Burr  v.  Stenton,  52  Barb.  377 ;  43  N.  Y.  462. 
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§  100.  Surrender  and  merger.^  Surrender  is  the 
yielding  up  of  an  estate,  for  life  or  years,  to  him  who  has 
the  immediate  estate  in  reversion  or  remainder,  whereby 
the  lesser  estate  is  drowned  by  mutual  agreement. ^  All 
rent  not  due  at  the  time  of  the  surrender  is  thereby  extin- 
guished, and  can  neither  be  distrained  for  nor  collected 
by  action. 3  The  surrender  must  be  made  to  the  lessor 
himself,  or  to  the  party  legally  entitled  under  him;  8  and 
it  is  required  by  the  statute  of  frauds  to  be  in  writing;  * 
or  it  may  be  implied  from  some  act  to  which  the  law  gives 
that  eifect.fi  Thus,  the  acceptance  of  a  new  lease  during 
an  existing  lease  is  a  surrender  by  operation  of  law,  being 
evidenced  by  writing,  and  hence  witliin  the  intent  and 
spirit  of  the  statute.  ^  If,  however,  the  lease  be  for  a 
term  which  would  be  good  by  parol,  there  may  be  a  parol 
surrender  of  it."^  And  it  seems  that  the  acceptance  of  a 
new  parol  lease,  binding  within  the  statute  of  frauds, 
would  be  a  surrender  in  law  of  an  existing  sealed  lease 
for  a  term.8  But  a  mere  erasure,  cancellation,  or  destruc- 
tion of  the  lease  itself  is  not  a  sufficient  surrender;  ^ 
unless  done  by  the  mutual  consent  of  the  lessor  and 
lessee  for  the  pupose  of  making  a  new  one.^^  If  the  ten- 
ant agrees  to  purchase  the  premises  from  the  grantee  of 
his  landlord,  and  until  conveyance  to  pay  rent,  it  is  held 
to  be  a  surrender.il  And  a  presumption  of  a  surrender 
arises  when  the  term  appears  to  nave  done  the  duty  for 
which  it  was  created.  12  And,  in  general,  where,  by  the 
agreement  between  tlie  lessor  and  lessee,  the  latter 
abandons  his  possession  and  the  former  resumes  possession 
of  the  premises,  there  is  a  surrender  by  operation  of 
law.i3  But  a  surrender  will  not  be  implied  against  the 
intent  of  the  parties,  as  manifested  by  their  acts;  and 
when  such  intention  cannot  be  presumed  without  doing 
violence  to  common  sense,  the  presumption  will  not  be 
supported.  1*  Merger, i^  which  in  circumstances  and  effect 
nearly  resembles  a  surrender,  is  confined  to  cases  in 
which  the  tenant  of  the  estate  in  reversion  or  remainder 
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grants  that  estate  to  the  tenant  of  the  particular  estate,  or 
in  which  the  particular  tenant  grants  his  estate  to  him  in 
reversion  or  remainder.^  Merger  is  the  act  of  the  law, 
and  its  effect  is  to  sink  or  drown  the  lesser  in  the  greater 
estate.  ^7  It  is  essential  to  its  operation,  that  the  estate  in 
reversion  or  remainder  be  at  least  as  large  as  the  preced- 
ing estate;  ^<^  and  the  several  estates  must  generally  be 
held  in  the  same  legal  right. ^•>  Thus,  in  the  absence  of 
very  special  circumstauces,  a  term  held  by  a  person  in 
bis  own  right  does  not  merge  in  the  reversion  held  by  the 
same  person  as  executor  or  administratpr.^^  In  equity, 
merger  never  takes  place  when  the  requirements  of 
justice  or  the  intentions  of  the  parties  demand  that  it 
should  not. 21 

1  Co.  Litt.  337  5:  Bailey  v.  Wells,  8  Wis.  158;  Greider's  Appeal,  5 
Pa.  St.  42-';  Coe  v.  Hobby,  72  N.  Y.  141;  28  Am.  Rep.  120. 

2  Greider's  Appeal,  5  Pa.  St.  422;  Bain  r.  Clark,  10  Jolins.  422;  Cur- 
tlss  V.  Miller,  17  barb.  479;  Griiumau  v.  Let^ge,  U  Bam.  ^  C.  332. 

3  Cornish  v.  Searcll,  1  Mou.  A  liy.  703;  8  Best  &  Smith,  471;  and 
comi)ai-e  Nelson  v.  Thompion,  2J  Miuu.  508. 

4  Jackson  V.  Gardner,  8  Johns.  404;  Doe  v.  Thomas,  4  Moo.  &  By. 
218;  »  Best  &  Smith,  28^.  Any  form  of  words  sulUciently  indicating 
the  intention  of  tlie  parties  will  operate  as  a  surrender:  s>mith  v. 
Maple  back,  1  Term  Bei>.  441. 

5  Farmer  V.  Itogers.  2  Wils.  26;  Hesseltiue  v.  Seavey,  16  Me.  212; 
McDonnell  r.  Pope,  9  Hare,  7U.i. 

G  Boo  r.  Archbishop  etc.  6  East,  86:  Farmer  v.  Rogers,  2  Wils.  27 ; 
and  see  Livingston  v.  I'otts,  Ki  Johns.  28;  Abell  v.  Wililams«  3  Daly.  17. 

7  Kiesterv.  Mlller,2dPa.  St.  481. 

8  Smith  V.  Niver,  2  Barb.  ISO;  Coo  v.  Hobby,  72  N.  Y.  141;  28  Am. 
Rep.  120.  In  New  York,  an  oral  agreement  for  a  term  longer  than  a 
year  will  not  operate  iis  a  surrender  of  an  existing  written  lease:  Coe 
V.  Hobby,  72  N.  Y.  141;  28  Am.  Rep.  120. 

9  Ward  v.  Lumley,  5  Hurl.  &  N.  88;  and  see  Boe  r.  Conway,  74 
N.  Y.  201. 

10  Baker  V.  Pratt,  15  ni.  568. 

11  Denlson  v.  Wertz,  7  Serg.  A  R.  372. 

12  Bartlett  v.  Downes,  3  Best  &  simith,  616;  5  Dowl.  A  R.  626. 

13  Bedford  v.  Terhune,  30  N.  Y.  453;  Coe  v.  Hobby,  72  N.  Y.  141;  28 
Am.  Hep.  IJO;  Amory  v.  Kannotfsky,  117  Mass.  351;  19  Am.  Rep.  416: 
Pheno  V.  Fopplewell,  12  Com.  B.  N.  s.  334:  Clemens  v.  Broomfleld,  Id 
Mo.  118;  Witniani;.  Watry.  31  Wis.  6JS:  Mackeller  v.  Sigler,  47  How. 
Pr.  20;  Thomas  v.  Cook,  2  Barn.  <b  Aid.  119;  Davison  v.  Gent,  1  Hurl.  A 
N.  744;  Dodd  r.  Acklom,  ti  Man.  &  G.  ti72;  Beall  r.  White,  94  U.  S.  382. 

14  Van  Rensselaer  v.  Pennlman.  6  Wend.  569;  Coe  r.  Hobby,  72  N.  Y. 
141 ;  28  Am.  Rep.  120.    But  compare  Lyon  v.  Reed,  13  Mees.  &  W.  306. 

15  Sees  87, an<e. 
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16  SPrest.  Conrey.  25;  4  Kent  Com.  100.  Compare  Smiley  v.  Van 
"Winkle,  6  Cal.  COS;  Elliott  v.  Aiken.  45  X.  H.  30;  Wilson  r.  Glbbs,  28 Pa. 
St.  151 ;  Bostwick  v.  Frankfleld,  74  N.  Y.  214. 

17  James  v.  Morev,  2  Cowen,  246;  14  Am.  Dec.  475;  Mason  v.  Lord, 
40  N.  Y.  489;  Bostwlck  v.  Frankfleld,  74  N.  Y.  207;  Liebschutz  v,  Moore, 
70  Ind.  142;  36  Am.  Rep.  182. 

18  Doc  r.  Walker,  5  Barn.  A  C.  111.  Compare  Smiley  p.  Van  Winkle, 
6  Cal.  605;  Strout  v.  Natoma  etc.  0  Cal.  78. 

19  Jones  V.  Davies,  5  Hnrl.  &  N.  766;  Donlsthorpe  v.  Porter,  3  Eden. 
162.  Compare  Low  r.  Purdy,  2  Laos.  422;  Bostwick  v,  Fraukfield,  74 
N.Y.214. 

20  Chambers  v.  Kin^bam,  Law  R.  10  Ch.  Dlv.  743;  27  Bnft.  R.  248. 
Compare  Case  v.  Carroll,  35  N.  Y.  385;  Ciif  t  v.  White,  12  N.  Y.  519. 

21  Payne  v.  Wilson,  74  N.  Y.  348;  White  v.  Loslle,  54  How.  Pr.  335; 
Andrus  v.  Yreeland,  2J  N.  J.  Eq.  394;  Donphy  v.  Riddle,  86  111.  22. 

§  101.  Assignment  of.— Every  lease  for  a  term  of 
years  may  be  assigned,  unless  its  assignability  is  re- 
stricted by  some  provision  therein.^  If  the  lease  is 
required  by  the  statute  of  frauds  to  be  by  deed  or  in 
writing,  an  assignment  of  it  must  be  by  an  instrument  of 
as  high  a  cliaracter.-  No  set  form  of  words  is,  however, 
essential  to  effect  the  transfer,  jirovided  only  that  the 
intention  of  the  parties  bo  sufficiently  shown; 8  nor  need 
a  consideration  be  expressed.*  The  grant  of  his  entire 
estate  by  a  lessee  amounts  to  an  assignment  of  the  lease, 
"whetlier  the  iu.strument  be  in  form  a  lease  or  in  terms  an 
assignment.^  By  the  sale  of  a  term  on  execution,  the 
purchaser  is  made  an  assiguee.o  At  common  law,  on  the 
marriage  of  a  female  lessee,  the  term  is  transferred  by 
operation  of  law  to  her  husband.^  On  the  death  of  a 
lessee,  his  executor  or  administrator  is  liable  as  assignee 
of  the  leasehold  estate.^  In  an  action  by  a  lessor  to  re* 
cover  rent  reserved  in  a  lease  against  one  in  possession 
of  demised  premises,  a  prima  facie  right  to  recover  is 
established  by  showing  him  to  have  been  in  actual  i^os- 
session  at  the  timo  tlie  rent  became  due,  and  the  pre- 
sumption of  law  then  attaches  that  he  was  in  as  assignee 
of  the  original  lessee.^  lUit  this  presumption  may.  be 
rebutted,  and  the  party  exonerated  from  liability  to  the 
lessor,  by  showing  that  he  was  not  assignee  in  fact,  and 
had  no  interest  in  the  lease,  but  occupied  by  permission 
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of  the  lessee  as  under-tenant  or  otherwise.^*  A  lessee 
remains  liable  on  liis  express  agreement  to  pay  rent,  not- 
witlistanding  lie  may  have  assigned  his  lease  with  the 
lessor's  assent,^  and  the  lessor  has  accepted  rent  from 
tlie  assignee.i2  But  where  the  obligation  of  the  lessee  to 
pay  rent  is  only  that  which  is  implied  by  law  from  his 
occupation  of  the  j^remises,  his  assignment  of  the  lease 
and  surrender  of  possession  to  the  assignee,  with  the 
assent  of  the  lessor,  extinguishes  the  jmvity  of  estate 
between  the  lessor  and  lessee,  and  the  consequent  im- 
plied  liability  of  the  lessee  to  pay  rent.i^  And  the  assent 
of  the  lessor  to  such  assignment,  in  the  absence  of  any- 
thing appearing  to  the  contrary,  may  be  implied  from  his 
charging  the  rent  to  the  new  tenant  and  accepting  pay- 
ment thereof  from  him.i^  A  tenant  for  years  has  a  right 
to  underlet  for  so  long  as  his  interest  continues,  unless 
restrained  therefrom  by  some  covenant  or  condition  in 
the  lease.^  There  is  no  privity  of  estate  between  the 
original  lessor  and  the  sublessee,  and  the  latter  is  not 
liable  to  the  former  for  the  rent  reserved  in  the  first 
lease;  i^  he  is  liable  only  to  his  immediate  lessor  for  the 
payment  of  rent  and  the  performance  of  covenants.!"? 

1  See  $88,  ante}  Cooney  v.  Hayes,  40  Yt.  478;  HoUaDcl  v.  Cole.  1 
Hurl.  &  C.  67;  Koosevclt  v.  HopKius,  33  N.  Y.  81;  King  v.  Lawson,  98 
Mass.  'M'J;  Uoberts  o.  Gels,  2  Daly,  5J5;  Masiou  v.  Corder,  7  Tauut.  9. 

2  Hes3p.  Fox,  10  Wend.  437;  Brewer  r.  Dyer,  7  CusU.  337;  Bridg- 
ham  V.  Tilcston,  5  Allen,  371;  and  see  Standea  v.  Clirismas,  10  Q.  B. 
135;  Bolting  V.  Martin,  1  Camp.  318. 

3  Farmcntcr  v.  Webber,  8  Taunt.  593. 

4  Peabody  v.  Fenton,  3  Barb.  Ch.  451 ;  and  see  Tate  v.  McCormlck, 
23  Hun,  221 ;  Ulcliardsou  v.  Mead,  27  Barb.  178;  £uo  v.  Crook,  10  N.  Y.  (iO. 

6  See  I  Washb.  Heal  Prop.  336;  Van  Rensselaer  v.  Gallup,  6  Dcuio, 
454;  Lynde  V.  KousU,  27  Barb.  415;  WooUliull  v.  Rosen tiial,  61  N.  Y. 
383.  If  a  single  day  is  rescrveO,  it  will  be  a  sublease,  and  not  an 
assignment:  Davis  v.  Morris,  36  N.  Y.  56.0;  and  see  Collins  v.  Has- 
brouck,  66  N.  Y.  157. 

6  Doe  r.  Jones,  9  Mees.  &  W.  372;  Taylor  v.  Cole,  3  Term  Rep.  292. 

7  Co.  Lltt.44  6. 

8  Tremeere  V.  Morison,  1  Bing.  N.  C.  89;  James  v.  Dean,  11  Ves. 
893. 

9  Williams  ».  Woodward,  2  Wend.  487;  Armstrong  v.  Wheeler,  9 
Cowen,  b8;  Itain  r.  IIoxc,  2  Hilt.  516. 

10    Kain  t'.  Iloxie,  2  Hilt.  51G;  Quackenboss  r.  Clarke,  12  Wend.  556; 
Holford  V.  Hatcli,  1  DodJ.  183. 
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n  Fletcher  p.  McFarlane,  12  Mass.  43;  Gordon  v.  George,  12  Ind. 
408;  Port  v.  Jackson,  17  Johns.  239;  House  v.  Burr,  24  Barb,  did;  Smyth 
r.  North,  Law  R.  7  Ex.  242. 

13  Sntlifft?.  Atwood,  15  Ohio  St.  194;  Taylor  ».  De  Bus,  81  Ohio  St. 
463;  Lodge  v.  White,  20  Ohio  St.  5<j»;  27  Am.  Bep.  492. 

13  Lodsre  V.  Wliite,  30  Ohio  St.  569;  27  Am.  Rep.  492;  Moale  v.  Tyson, 
2  Har.  &  M.  887;  Harvey  v.  McGrew,  44  Tex.  412;  Tate  v.  McCormlck, 
23  Hmi,  220, 22 i. 

14  Lodge  r.  White,  30  Ohio  St.  569;  27  Am.  Kep.  492. 

15  See  §  88,  ante;  Jackson  v.  Harrison,  17  Johns.  66;  King  r.  Aid- 
borough,  1  East,  69* ;  Den  v.  Post,  25  N.  J.  L.  285. 

16  Jennings  v.  Alexander,  1  Hilt.  15^1;  Dartmouth  College  v.  Clough, 
8  N.  H.  22;  McFarlan  v.  Watson,  3  N.  Y.  286;  Arnsby  v.  Woodward,  9 
Dowl.  &  H.  536.    Compare  Peck  v.  lugersoU,  7  N.  Y.  528. 

17  Harvey  v.  McGrew,  44  Tex.  412. 

§  102.  Conditions.— Conditions  are  qualifications 
annexed  to  the  estate  of  the  lessee,  whereby  it  may  be 
defeated  or  avoided. ^  They  are  more  favored  by  the  law 
than  those  which  tend  to  defeat  a  freehold  estate,  and 
especially  alienation  may  be  prohibited  on  pain  of  for- 
feiture.2  But  the  courts  are  strict  in  construing  condi- 
tions which  work  a  forfeiture,  and  a  condition  not  to 
assign  is  not  deemed  to  be  broken  by  under-letting  the 
premises ;  ^  nor  is  an  assignment  of  the  entire  term  with- 
in a  condition  not  to  let  or  under-let.*  So  if  a  lease  is 
made  to  one  and  his  assif/ns,  a  condition  against  assign- 
ment is  repugnant  and  void.6  But  the  lessor  may  annex 
any  condition  he  pleases  at  the  time  of  the  grant,  pro- 
vided it  is  not  illegal,  unreasonable,  or  against  public 
policy.^  Conditions  against  under-letting  or  assigning 
the  demised  premises  without  the  lessor's  consent  are 
inserted  solely  for  his  benefit,  and  can  only  be  taken 
advantage  of,  if  broken,  by  him  or  his  assigns."^  And  an 
actual  entry  should  be  made  for  condition  broken,  in 
order  to  complete  the  forfeiture  and  defeat  the  lease  ^  If 
the  lessee  be  released  from  the  performance  of  a  part  of 
a  condition  annexed  to  the  grant,  the  whole  condition  is 
gone,  and  the  estate  is  held  free  and  discharged  of  the 
condition.^  A  condition  not  to  assign  is  not  broken  so  as 
to  operate  as  a  forfeiture  where  it  is  done  in  invitumy  as 
by  a  decree  in  bankruptcy,^*^  unless  an  express  condition 
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provides  that  such  an  act  of  assignment  shall  work  a 
forfeiture.^ 

1  See  Doe  v.  Banclcs.  4  Barn.  A  Aid.  401;  Beld  v.  Parsons,  2  Chit. 
247;  Jones  v.  Carter,  15  Mees.  A  W.  718;  CUu-k  v.  Jones,  1  Denio,  518; 
Brown  v.  Brags:,  22  Ind.  122. 

2  Bnrt.  Ileal  Prop.  §  852;  Uoyd  o.  Crlspe,  6  Tannt.  249;  Cartwright 
V.  Gardner,  5  Cosli.  281. 

3  See  Crusoe  v.  Bugrby,  3  Wils.  234:  Doe  v.  Sniitl),  5  Tannt.  795; 
Spear  v.  Faller,  8  N.  H.  174;  Harti^rave  v.  King,  5  Ired.  Eq.  430;  McKil- 
doe  V.  Darracott,  13  Gratt.  216;  Den  r.  Post,  25  N.  J.  L.  2^5.  An  assign- 
luent  of  a  lease  made  for  the  pui*pose  of  defrauding  creditors  of  tlie 
assignor,  though  void  as  to  such  creditors,  is  sufficient  to  work  a  for- 
feiture of  thelease  under  a  covenant  not  to  sell  or  assign:  Moore  v. 
Pitts,  53  N.Y.  85. 

4  Lynde  v.  Hough,  27  Barb.  415.  But  compare  Oreenaway  o. 
Adams,  12  Ves.  4U0;  Den  v.  Post,  25  N.  J.  L.  285. 

5  Burt.  Heal  Prop.  S  853.  An  agreement  that  all  **  usual  cove- 
nants" should  be  inserted  in  a  proposed  lease  does  not  iucludo  a 
covenant  against  assignment:  BucUaud  v.  Papillon.  Law  ll.  1  Eti.  477. 

6  Berry  v.  Taunton,  Cro.  Ellz.  231 ;  Uoe  v.  Galliers,  2  Term  Bep. 
138;  Pennant's  Case,  3  Itep.  64. 

7  Shumway  v.  Collins,  6  Gray,  237.  Compare  Collins  v.  Hasbrouclc, 
66  N.  Y.  157;  15  Am.  liep.  407. 

8  Doe  V.  Birch,  1  Mees.  &  W.  402;  Jones  v.  Carter,  15  Mees.  &  W. 
718;  Fifty  Associates  v.  Uowland,  11  Met.  99:  Gainer  v.  Hannah,  tf 
Duer,  262.  To  create  a  good  condition  upon  which  a  term  gi-auted  by 
a  lease  shall  end  before  It  expires  by  lapse  of  time,  a  right  to  re-enter 
on  breach  must  be  expressly  reserved:  Dennison  v.  Keed,  3  Dana,  586; 
Yanatta  v.  Brewer,  32  N.  J.  £q.  268. 

9  Dakin  v.  Williams,  17  Wend.  447;  and  see  Bleecker  v.  Smith,  13 
Wend.  530;  Cartwright  v.  Gardner,  5  Cush.  281;  McKildoe  v.  Darra- 
cott, 13  Gratt,  278;  Chipmau  v.  Emcric,  5  Cal.  4:i>;  Dickey  r.  McCul- 
lough,  2  Watts  A  S.  88;  Doe  r.  Bliss,  4  lauut.  735. 

10  Mitcherson  v.  Hewson,  8  Term  Kep.  57;  Yamold  v.  Moorehouse, 
1  Buss.  &  M.  361;  Jackson  v.  Corlls,  7  Johns.  531. 

11  Burt:  Beal  Prop.  S  854;  Lear  v.  Leggett,  1  Buss.  &  M.  690. 

§  103.  Covenants. — Covenants  in  a  lease  are  ei£her 
such  as  are  inserted  in  express  terms,  or  are  incident  to 
the  relation  of  lessor  and  lessee,  and  therefore  to  be  im- 
plied.! The  latter  are  known  as  "usual  covenants," 
Tvhicli  may  be  exacted  independently  of  positive  stipula- 
tion ;''2  as,  for  instance,  a  covenant  that  the  lessor  will 
protect  the  lessee  in  the  quiet  enjoyment  of  the  premises 
for  the  term  of  the  lease.^  It  is  an  implied  undertalving 
on  the  part  of  the  grautor  that,  so  far  as  he  is  concerned, 
he  will  do  no  act  to  interrupt  the  free  and  peaceable  en- 
joyment of  the  thing  granted.^    But  he  does  not  warrant 
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against  mere  trespassers,  nor  agree  to  put  the  lessee  into 
possession.^  The  covenant  is,  however,  held  to  be  broken 
if  the  lessee  is  prevented  from  entering  by  a  person  who 
had  title  at  the  date  of  the  lease. ^  Where  there  is  an 
express  covenant  for  quiet  enjoyment,  none  other  of  the 
same  character  will  be  implied.*^  The  obligation  of  a 
landlord  to  repair  demised  premises  rests  solely  upon 
express  contract,  and  a  covenant  to  repair  will  not  be 
implied.^  If  the  leased  premises  should  be  destroyed  by 
fire,  the  landlord  cannot  be  compelled  to  rebuild  or  repair 
for  the  benefit  of  the  tenant,  unless  he  has  expressly 
covenanted  to  do  so;^  nor  will  an  express  covenant  be 
enlarged  by  construction.  ^  There  is  no  implied  covenant 
in  a  lease  of  a  building  for  a  particular  use,  that  it  is  suit- 
able for  that  use,  or  that  it  is  safe  and  well  built;  ^  nor  in 
a  lease  of  a  dwelling,  that  it  is  fit  for  habitation.^^  But  a 
lessor  may  bind. himself  by  express  covenant  to  repair 
the  premises,  and  if  there  be  a  reservation  in  the  lease  of 
a  right  to  enter  and  make  improvements,  he  is  bound  to 
make  the  necessary  repairs  without  notice  so  to  do.^  If 
he  fails  to  make  the  repairs,  the  lessee  is  not  thereby  re- 
leased from  paying  rent,  nor  is  he  justified  in  abandoning 
possession  of  the  premises,  but  he  may  sue  for  a  breach  of 
the  covenant  to  repair. i**  A  covenant  to  make  "  all  neces- 
sary repairs  "  binds  the  landlord  to  restore  the  premises 
to  their  original  condition  as  it  regards  fitness  for  the 
business  for  which  they  were  leased.is  The  lessor  is  not 
bound  to  pay  for  improvements  made  by  the  lessee  during 
his  term,  in  the  absence  of  an  express  agreement  so  to 
do.i8  But  the  payment  of  all  taxes  and  assessments  upon 
the  premises  is  usually  imposed  by  law  on  the  lessor. i^ 
A  covenant  for  the  renewal  of  a  lease,  to  be  valid,  must 
be  reasonably  definite  and  certain,  both  as  to  the  term 
and  amount  of  rent.^^  A  covenant  on  the  part  of  the 
lessor  for  a  new  lease  at  the  expiration  of  the  term,  with- 
out a  corresponding  covenant  on  the  part  of  the  lessee  to 
accept  it,  does  not  bind  the  lessee  to  accept.^^    Covenants 
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for  continued  renewals  are  not  favored,  for  the  reason 
that  they  tend  to  create  perpetuities; 20  but  where  their 
validity  is  recognized,  they  will  be  specifically  enforced, 
if  clearly  expressed.21  A  lease  of  premises  used  by  a  firm 
for  copartnership  purposes,  made  to  one  of  the  co- 
partners, does  not  authorize  him  to  renew  the  same  for 
his  use  only,  but  the  renewal  inures  to  the  benefit  of  the 
firm.22  A  covenant  to  renew  at  the  option  of  the  lessee 
makes  it  necessary  for  him  to  declare  his  election  before 
the  expiration  of  his  current  term. 28  On  the  part  of  the 
lessee,  there  are  likewise  implied  covenants,  such  as  to 
pay  rent,-^  to  make  tenantable  repairs,  and  to  use  tlie 
premises  in  a  proper  and  tenant-like  manner.25  The 
words  '* yielding  and  paying"  a  stipulated  sum  will  raise 
a  covenant  to  pay  rent.23  The  liability  of  a  tenant  to 
repair  is  usually  fixed  by  express  covenant,  which,  if 
general,  merely  binds  him  to  see  that  the  tenement  does 
not  suffer  greater  injury  than  the  usual  operations  of 
nature  will  cause  to  a  building  of  its  age  and  condition.^T 
An  express  and  unconditional  covenant  to  repair  and 
keep  in  rei^air  binds  Iiim  to  rebuild  in  case  of  destruction 
by  fire  or  other  accident.-^  And  iiu  cxctjptiou  in  a  cove- 
nant to  repair,  of  damages  by  tlio  elements  or  the  act  of 
God,  will  not  include  damages  to  which  human  agency  in 
any  way  contributed.^^  But  a  lessee  of  a  wooden  build- 
ing, covenanting  to  re-build  in  case  of  fire,  is  released  by 
the  enactment  of  a  valid  ordinance  prohibiting  the  erec- 
tion of  a  wooden  building.so  The  lessee  may  bind  himself 
by  covenant  to  imy  taxes,  assessments,  or  other  charges 
on  the  property; 81  but  his  liability  in  such  case  must  not 
be  extended  beyond  the  reasonable  meaning  of  the  terms 
emplo3'ed.S2  A  covenant  to  i)ay  taxes  runs  with  the  land, 
and  binds  the  assignees  of  the  term.^  So  of  a  covenant 
to  insure,3't  to  reside  on  the  premises,85  to  repair,  or  to 
deliver  up  in  good  condition.^c  Covenants  for-  quiet  en- 
joyment,8^  to  pay  rent,33  and  implied  covenants  generally, 
are  likewise  of  this  character. «}^    But  an  assignee  cannot 
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be  held  liable  for  breaches  of  covenant  committed  before 
he  became  such.^^ 

1  See  Hamilton  v.  Wright,  28  Mo.  199:  Mayor  etc.  v.  Mable,  13  N.  T. 
160:  Tone  v.  Brace,  8  Paige,  6:^7;  Ross  v.  Dysart,  33  Pa.  8t.  452;  Surplice 
r.  Fanisworth,  7  Man.  <Sk  G.  581;  Bisliop  of  bt.  Aibans  v.  isattersby» 
L.  R.  3  Q.  B.  Div.  85 J;  23  Eug.  It.  314;  Williams  v.  Burrell.  1  Com. B. 429. 
A  breacli  of  tbe  covenants  of  a  lease  does  not  work  a  forfeiture  of  tbe 
term,  in  the  absence  of  a  stipulation  to  that  effect:  Yauatta  v.  Brewer, 
32N.J.£q.268. 

2  Wilklns  r.  Fry,  2  Swanst.  249;  Bennett  p.  Womack,  7  Bam.  &  C. 
637;  Hodgkinson  v.  Crowe,  Law  B.  10  Ch.  622;  14  £ng.  U.  823;  Clark  r. 
Clark,  49  Cal.  5m.  Where  a  lease  is  drawn  technically  in  form,  and 
witii  obvious  attention  to  details,  a  covenant  cannot  be  implied  in  the 
aiMence  of  lanj^uagc*.  tendincr  to  a  conclusion  that  the  covenant  sought 
to  be  set  up  was  intended:  Bruce  v.  Fulton  Nat.  Bank,  16  Hun,  615;  79 
N.  Y.  154;  35  Am.  Uep.  505. 

3  Eldred  v.  Leahy,  31  Wis.  646;  Edwards  v.  Perkins,  7  Oreg.  149; 
Mack  V.  Patchin,  42  N.  Y.  167;  1  Am.  Kep.  506;  Berrington  v.  Ca^ey,  78 
111.  317;  Bandy  v.  Cartwrlght,  8  Ex.  1^13. 

4  Dexter  v.  Manley,  4  Cush.  24 ;  Wells  v.  Mason,  4  Scam.  84 ;  Baugh- 
er  V.  Wilkins,  16  Md.  35;  Coddiugton  v.  Dunham,  45  How.  Pr.  40. 

5  Playter  v.  Cunningham,  31  Cal.  229;  Mechanics'  etc.  Ins.  Co.  v. 
Scott,  2  Hilt.  650;  Grist  r.  Hodges,  3  Dev.  200;  Moore  v.  Weber,  71  Pa. 
St.  42J:  10  Am.  Kep.  708. 

6  Stott  9.  Butherford,  93  U.  S.  107;  Grannis  v.  Clark,  8  Oowen,  86. 
But  compare  Gauo  v.  Yanderveer,  34  N.  J.  L.  293. 

7  Burr  v.  Stenton,  43  N.  Y.  482. 

8  Clancy  v.  Byrne,  66  N.  Y.  129;  Morse  r.  Maddox,  17  Mo.  569' 
Kramer  t;.  Cook,  7  Gray.  553;  Arden  v.  PuUen,  10  Mces.  &  W.  3-1; 
8auer  v.  BUton,  7  Ch.  Div.  bl5;  25  Eng.  11.  Hi;  McAlpin  v.  Powell.  70 
M.  Y.  126;  26  Am.  Kep.  555. 

9  Doupe  V.  Genin,  45  N.  Y.  119;  Beach  v.  Parish,  4  Cal.  339;  Cowell 
V.  Lumli-y.  39  Cal.  151;  2  Am.  Rep.  430;  Sheets  v.  fieldeu.  7  Wall.  423. 
Equity  will  not  enforce  the  specmc  porforniauco  of  a  covenant  in  a 
U'use,  on  the  part  of  the  lessor,  to  repair  damages  by  flre:  Beck  v.  Al- 
lldOU,  56  N.  Y.  336:  15  Am.  iicp.  430. 

10  Witty  V.  Matthews,  52  N.  Y.  512;  MUls  v.  Baehr,  24  Wend.  254. 

11  LIbbey  v.  Tolford.  48  Me.  316;  Jaffe  p.  Harteau,  56  N.  Y.  398;  15 
Am.  Ueo.  43S;  and  see  Ciaric  v.  Babcock,  2J  Mich.  164.  Where  the 
owner  or  real  property  has  uuido  a  complete«iirreuder  of  the  premises 
to  a  lessee,  and  there  is  no  fraud,  or  contract  to  repair,  ho  is  not  liable 
for  injuries  resulting  from  defects  therein  to  persons  induced  to  visit 
them  by  the  lessee:  l!:d wards  v.  New  York  etc.  B.  U.  Co.  25  Hun,  635. 

12  Foster  v.  Peyser,  9  Cush.  242. 

13  Allen  v.  Culver,  3  Denio,  284;  Hayden  v.  Bradley,  6  Gray,  425. 
Compiu-c  Makiu  v.  Watklnsou,  6  Law  J.  1^.  "25;  40  Law  J.  Ex.  33. 

14  Solckels  V.  Sax,  1  Smith,  E.  D.  253;  Tibbetts  v.  Percy.  24  Barb.  39: 
and  see  Cowell  v.  Lumley,  39  Cal.  151 ;  2  Am.  Bep.  430;  Wall  v.  Hinds,  4 
Gray,  256;  Welles  v.  Castles,  3  Gray,  325. 

15  Ward  V.  Kelsey,  38  N.  Y.  80;  and  see  Flynn  v.  Hatton,  4  Dsdy,  652; 
4j  How.  Pr.  333. 

16  Howard  r.  Doolittle,  3  Duer,  464;  Mumford  v.  Brown,  G  Cowen, 
475;  Wei;;all  v.  Waters,  6  Term  Rep.  488.  See  Connor  t>.  Jones,  28  Cal. 
bo;  Yuu  Cui'tUui4t  v.  Undcrhili,  17  Jolms.  405. 
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17   Dawson  v.  LlntOD,  5  Bam.  &  Aid.  521;  Jones  r.  Morris,  3  Ex.  742. 

IS  Cunningham  r.  Patteo,  1)9  Mass.  248;  Pray  ».  Clark,  113  Mass.  283; 
Brown  v.  rarsons,  22  Mlcli.  24;  Arnst  r.  Alexander,  44  Mo.  26;  Nortoa 
V.  Snyder,  2  Hun,  82. 

19  Bruce  v.  Fulton  Nat.  Bank,  79  V.  T.  154;  35  Am.  Bep.  505. 

20  Baynhamv.  Guy's  Hospital,  3  Ves.  295;  Att.-Gen.  r.  Brooke,  18 
Ves.  32U:  Uutgers  v.  Hunter,  b  Johns.  Ch.  215:  Banker  p.  Braker.if  Abb. 

N.  0.411.    Sec  §  <J7,  on^f. 

21  Wlllan  V.  WlUan,  16  Yes.  84;  Whltlock  v.  Doffield,  1  Hoff.  Oh.  110; 
Blackmorc  t*.  Boardman,  26  Mo.  420. 

22  MitcheU  v.  Head,  84  N.  Y.  556. 

23  Reuoud  v.  Daskam,  34  Conn.  512;  Thleband  v.  National  Bank,  42 
Ind.  212.    Compare  Heed  v.  bt.  John,  2  Daly,  213. 

24  Van  Uensselaer  v.  Smith,  27  Barb.  140;  Lynch  v.  Onondaga  Salt 
Co.  64  Barb.  bb6;  Kimpton  r.  Walker,  9  Vt.  I9d. 

25  Lynch  v.  Onoudap^a  Salt  Co.  04  Barb.  558;  Nave  v.  Berry,  23  Ala. 
382.  Ill  a  parol  demise  there  is  an  implied  contract  on  the  part  of  the 
tenant  that  at  tlie  expiration  of  the  tenancy  he  will  deliver  up  vacant 
possession  ut  the  premises  to  the  landlord:  Hendersons,  bqulre,  10 
Best&  Smith,  183. 

26  Ijf^ulden  r.  May,  9  Ves.  330;  Wolyerldjje  v.  Steward,  8  Tyrw.  687; 
1  Cromp.  &  M.  b44:  Van  Rensselaer  o.  Smith,  27  Bivrb.  140. 

27  Gutterldge  v.  Munyard,  7  Car.  &  P.  129;  Stanley  o.  Twogood,  S 
Blug.  N.  C.  4. 

28  lioss  V.  Overton,  3  Call,  309;  2  Am.  Dec.  552;  Scott  v.  Scott,  18 
Gratt.  Iii6;  Schmidt  v.  Pettlt,  1  McAr.  179;  Abby  r.  Billups,  35  Miss. 
618:  Hoy  v.  Holt,  91  Pa.  St.  M;  36  Am.  Bep.  659;  Monk  v.  Noyt^s,  1  Car. 
A  P.  265. 

29  Polack  V.  Pioche,  35  Cal.  416. 

30  Cordes  v.  Miller,  39  Mich.  581 ;  33  Am.  Rep.  430. 

81  Trinity  Church  r.  Hisglns,  48  N.  T.  532.  Compare  Sapsford  v. 
Fletcher,  4  Term  Kep.  511;  Gai'uer  v.  Hannah,  6  Duer,  262;  Panl  v. 
Chlckerlng,  117  Mass.  265;  Wall  v.  Hinds,  4  Gray,  256. 

32  Lover.  Howard,  6  R.  I.  116;  Codman  r.  Johnson,  104 Mass.  491; 
Shepardson  v.  Kimoro,  19  Wis.  424;  Jeffrey  v,  Neale,  Law  B.  6  0.  P.  24U. 

83  Post  r.  Kearney,  1  Sand.  105;  2  N.  Y.  394;  Astor  v.  Miller,  3 
Paige,  68. 

84  Doe  V.  Peek,  1  Bam.  A  AdoL  428. 

85  Doe  V.  Lockwood,  8  East,  185;  Tatem  v.  Chaplin,  2  Black.  H.  133. 

86  Dean  of  Windsor's  Case,  5  Bep.  24 ;  Demorest  v.  Willard,  8  Co  weii. 
806. 

87  Markland  v.  Crump,  1  Dev.  ft  B.  94;  Shelton  v.  Codman,  8  Ciuh. 
818. 

88  Graves  r.  Porter,  11  Barb.  592;  Jacques  v.  Short,  20  Barb.  269; 
Hurst  V.  Rodney,  1  Wash.  C.  G.  375;  Howland  r.  Coffin,  12  Pick.  125i. 
See  also  Noonan  v.  Ortou,  %  Wis.  342;  Hunt  v.  Danforth,  2  Curt.  592. 

89  See  Fletcher  9.  McFarlane,  12  Mass.  43;  Harvey  v.  McGrew,  44 
Tex.  412;  Smyth  v.  North,  Law  R.  7  £x.  242. 

40  Paul  V.  Nurse,  8  Barn.  &  C.  486;  Cuthbertson  v.  Irving,  4  Hurl.  Ss 
N.  742;  Harley  V.  King,  2  Cromp.  M.  &  R.  22;  Johnson  o.  Sherman,  1ft 
Cal.  287;  Kain  v.  Hoxle,  2  HUt.  311;  Hlntze  v.  Thomas,  7  Md.  346;  Pat- 
ten V.  Deshoii,  1  Gray,  329. 
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S  104.  Estoppel.— It  ia  a  flrmly  established  general 
rale  tbat  the  tenant  simll  not  dispute  the  title  of  his  land- 
lord, or  of  any  one  who  succeeds  to  hla  rights; '  and  the 
rnle  extends  to  privies  in  blood  or  estate  of  the  losaee.^ 
The  rule  is  not,  however,  universal  in  its  application,  and 
does  not  apply  where  the  acceptance  of  the  leaae  was 
induced  by  fraud,^  misrepresentation,)  or  duress;''  nor 
where  the  acceptance  occurred  ttihjugli  mistake  on  tba 
part  of  the  lessee.^  So  the  lessee  may  show  that  the 
relation  baa  been  dissolved,  and  may  tben  cantroveit 
the  landlord's  title.'  And  where  the  landlord's  tiite  ia 
judicially  pronounced  insufficient  for  the  tenant's  se- 
curity, the  latter  may  renouoce  the  relation,  and  take 
shelter  under  the  paramount  title.'  And  the  doctrine  is 
laid  down  in  the  California  decisions,  that  one  in  posses- 
sion accepting  a  lease  from  one  who  did  not  put  him  in 
poisession  is  not  estopped  to  dispute  tlje  title  of  such 
lessor.^  The  estoppel  of  tlie  tenant  to  dispute  his  land- 
lord's title  continues  while  he  remains  in  possession,  even 
after  his  leaae  lias  expired,  if  there  is  no  disclaimer  or 
attornment  to  another."  In  llie  .ibsence  of  a  written 
lease,  estoppel  of  the  tenant  arises  from  his  possession, 
and  the  consequent  beneitt  to  him  there  from.'' 

I  Bertram  I.  Cook,  3!  Ulch.  Slg;  Arnold  r.  Wondaril.  4  Colil.  IM: 
notera  0.  lioyniiHi.  SI  Ala.  eui;  Rnvlu^  nniilc  i.  Ptiuirti,  I^lt.  r.  4iioi 
llrattm  *.  Jeniey  City  Foisa  10.  )S  N.  J.  L.74;  Ulittla  i>.  lEubinsDii,  1 

l:;l;  ul'arLa  i.  Clacke,  SI  Al'a.  tJ9:  Cook  v.  CrciwU,  41  Mil!  fiitl;  De- 
LiDpyTi.  Fax.2Coin.U.  N.  i(.nin;  nallse.'WoscwDDil.a  Lbiuii.  1);  scoit 
j.KHtberroi'd.My.S.liJi.  One  who  bMJinld  iwit  for  tanrt  cioinicH 
br  tbe  leisor.  aiid  hu  uoocDabljr  and  moiatiirlwiUy  luloyea  tlio  tUU 
tomi.  cauiiot  rccorer  tuat  reut  tram  ne  ttpssor,  oltluiiiaJi  1  Uu  iFnmr 
IHU  l>eeti  elcctcil,  or  bu  voluunu'lly  ravenddnil  to  ■  aiuwrlor  Utle: 
OwtueU  r.'ijrown, «  Oa.  «8i  »  Am.  BSp.ra. 

3  L«ni3  g.  Arianvt.  nl  Ga-KVI;  Ronalclionii.  l^bor.43  0a.°Ja:  Ttiaa 
(..Dnvia.  11  Csl.  13ji  Earlo  t>.  Hsie,  31  Ark.  tlOi  Hinlr  r.  AlEfrly,  9T 
Vufa.  ill;  Jones c.  Dote,-,  Orog.  Hi!;  ItedtonJ  v.  Kelly,  ei  to.  St. 4^1. 

S  Aldpraon  I.  Miller,  15  Gratt.  230;  Ponti  0.  Knester,!!  Uo-Uli 


70 Pa,  31.407;  Baaklno. Seeclirtst, S Pa. St 
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6  Swift  r.  Dean,  11  Yt.  333;  De  Wolf  v.  Martin,  12  B.  I.  533;  Jack- 
80D  V.  Cuordeu,  2  Johns.  Cas.  353. 

7  Blffler  v.  Fnrman,  53  Barb.  545;  Camp  v.  Camp,  ft  Conn.  291 ;  S.  G. 
13Am.  Dec.  (iO;  Wild  v.Serpell,  10  Oratt.  415:  Lan^ford  v.  Selmes,  a 
Kay  <fc  J. 2a0;  Frauklln ©.Carter,  1  Com.  1).  75* ;  Giles  v,  Ebsworth,  10 
Md.  333;  and  see  Lamson  v.  Clarkson,  113  Mass.  348;  18  Am.  liep.  498. 

8  Lunsfordv.  Turner,  5  Marsh.  J.  J.  104:  S.  C.  20  Am.  Dec.  248; 
Delaney  v.  Fox.  2  Com.  B.  N.  8. 168;  and  see  Wolf  v.  Johnson,  30  Miss. 
513.  The  doctrine  of  estoppel  has  no  application  to  the  relation  of 
landlord  and  tenant  constioictlyely  existing?  between  the  holder  of  the 
legal  title  to  land  and  one  In  possession :  Baker  v.  Hale,  6  Baxt. 
(Teun.)  46. 

9  Te wksbnry  o.  MagrafF,  33  Cal.  237 ;  Franklin  v.  Merlda,  35  Gal.  558 ; 
13  Am.  Dec.  69,  note:  and  see  Peralta  v.  Glnochio,  47  Cal.  459:  Hallo- 
way  V.  Galllac,  47  Cal.  474:  and  see  Cornish  v,  Searell,  8  Bam.  &  C.  471; 
Shelton  r.  Carrol,  IG  Ala.  148. 

10  Zeller  v.  Eckert,  4  How.  295:  Miller  v.  Lang,  99  Mass.  13.  Com* 
pare  Accidental  Death  Ins.  Co.  v.  Mackenzie,  10  Com.  B.  N.  S.  870. 

11  Fuller  r.  Sweet,  30  Mich.  237;  18  Am.  Rep.  122.  After  the  estate 
has  become  vested  in  the  tenant,  he  is  not  estopped  to  deny  the  laud* 
lord's  title  under  which  the  tenancy  began:  Byuer  v,  Mansell,  6tf  Me. 
167. 

§  105.  Validity.— A  lease  founded  on  an  illegal  or 
immoral  consideration  is  regarded  as  so  tainted  that  an 
action  cannot  be  maintained  thereon.  ^  And  such  lease 
has  been  held  to  be  Toid;^  but  not  so  as  to  affect  an 
under-lessee  not  concerned  in  such  consideration.'  And 
"Where  a  lease  made  for  an  Immoral  purpose  is  by  statute 
declared  to  be  void,^  it  is  held  that  the  mere  knowledge 
that  the  lessee  would  use  the  premises  in  violation  of  the 
statute  is  not  sufficient  to  avoid  the  lease,  unless  the 
lessor  was  a  party  to  such  intent,  and  did  some  act  in  aid 
and  furtherance  of  the  intended  violation  of  the  law.^  A 
lease  for  the  life  of  a  person  not  in  existence  is  void  by 
reason  of  indefiniteness;^  but  a  lease  for  the  lives  of  sev- 
eral persons  named  is  valid  for  the  lives  of  such  of  them. 
then  living.7  A  grant  of  the  possession  of  land  for  any 
permanent  use  is,  except  for  short  terms, '  required  by 
the  statute  of  frauds  to  be  in  writing;  ^  and  where  the 
lease  itself  is  required  to  be  in  writing,  a  subsequent 
verbal  agreement  to  add  a  restrictive  clause  is  void.^ 
But  it  is  otherwise  as  it  respects  such  an  agreement  to  do 
some  collateral  thing  relative  to  the  demised  premises.^ 
A  lease  must  describe  the- premises  intended  to  be  de« 
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xnised  with  reasonable  certainty,  and  if  defective  in  this 
respect  it  is  void.i^ 

1  Glrarcly  v.  Richardson,  1  Esp.  13;  Smith  r.  White,  Law  B.  1  £q. 
626;  Dyett  v.  Pendleton,  8  Cowen,  727. 

2  Molloy  V.  Irwin.  1  Schoales  &  L.  810.   See  Hinde  v.  Gray,  1  Man. 
A  G.  195;  1  Scott  N.  K.  123;  KcUogg  v.  Larkln,  3  Chand.  133. 

3  Molloy  V.  Irwin,  I  Schoales  &  L.  310.        ^ 

4  See  Gibson  r.  Pearsall,  1  Smith,  E.  D.  90;  Edelmurth  «.  McGar- 
rcn,  45  How.  Pr.  192. 

5  Updike  0.  Campbell,  4  Smith,  E.  D.  570, 583. 

6  Doe  V.  Edwards,  1  Mees.  &  W.  553. 

7  Doe  V.  Edwards,  1  Mees.  &  W.  553. 

8  See  Bradley  v.  Covell,  4  Cowen,  350;  Porker  v.  HolILs,  50  Ala.  411 ; 
Beale  v.  Sanders,  3  Bingr.  N.  C.  850. 

9  Allen  v.  Jaqnlsh,  21  Wend.  635;  Cook  v.  Steams,  11  Mass.  533; 
Brumfleld  r.  Carson,  33  lud.  94;  5  Am.  liep.  184. 

10  Snelllng  v.  Thomas,  Law  B.  17  Eq.  303;  7  Eng.  820.    Compare 
Horgan  v.  Krumwiede,  12  N.  Y.  Week.  Dig.  649. 

1 1  Angell  V.  Dnke,  Law  R.  10  Q.  B.  174;  12  Eng.  286;  and  see  Wilgua 
r.  ■\Vliitebead,  89  Pa.  St.  131. 

13   Dingman  v.  Kelly.  7  Ind.  717;  Pierce  v.  Mintum,.  1  Cal.  470; 
Spencer  v.  Babcock,  22  Barb.  326. 
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§  106.  Definition. — Rent,  which  is  an  important  inci- 
dent of  an  estate  for  years  and  a  lease,  is  defined  to  be  a 
periodical  return  made  by  tlie  tenant,  either  in  labor, 
money,  or  provisions,  in  retribution  for  the  land  that 
passes.^  It  is,  in  effect,  the  price  or  purchase-money  to 
be  paid  for  the  ownership  of  the  premises  during  the 
term.2  A  rent  must  be  certain,  or  that  which  is  capable 
of  being  reduced  to  a  certainty  by  either  party.s  And  at 
common  law,  it  must  issue  out  of  the  thing  granted,  and 
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not  be  a  part  of  the  land  or  thing  itself.*  It  is  frequently 
reserved,  however,  in  a  certain  portion  of  the  products,^ 
and  may  also  be  reserved  in  labor  as  well  as  produce.^ 

1  2  GreenL  Cruise,  72;  Co.  Lltt.  142  a;  McGoe  v.  Gibson,  1  Mon.  B. 
105. 

2  Fowler  v.  Bott,  6  Mass.  67;  Stone  v.  Patterson,  19  Pick.  476. 

3  2  Greeul.  Cruise,  72;  Smitli  v.  Tyler,  2  Hill,  648;  Cross  v.  Tome,  14 
M(l.  247;  Dowzer  v.  Srott,  8  Biockf.  36;  Smitli  o.  Colsou,  10  Jolins.  91; 
Dutcher  r.  Culver,  24  Miuu.  54:5. 

4  2  Greenl.  Cruise,  72 :  Co.  Lltt.  47.  Compare  Buszard  v.  Capel,  8 
Barn.  &  C.  141;  Mickle  v.  Miles,  31  Pa.  St.  20. 

5  See  Ream  r.  Haniisli.  45  Pa.  St.  376;  Bntterflelrt  v.  Baker,  a  Pick. 
622;  KJer  r.  Fetersoa,  4i  I'a.  St.  357:  Smalley  v.  Corliss,  37  Vt.  486: 
Bnskirkr.  Cleveland,  41  Barb.  ()  10;  Dockliam  v.  Parker,  9  Mo.  137:  28 
Am.  Dec.  547;  Johnson  v.  Smith.  3  Pen.  &  W.  496:  24  Am.  Dec.  339; 
Lilley  v.  Fifty  Associates,  101  Mass.  432. 

6  McGee  v.  Gibson,  1  Mon.  B.  105. 

§  107.  Kinds  of  rent.— Three  kinds  of  rent  are  recog- 
nized by  the  English  law;  namely,  rent-service,  rent- 
charge,  and  rentseck.i  A  rent-service,  which  was  the 
only  kind  originally  known  to  the  common  law,  and  the 
one  which  prevails  in  the  United  States,  is  where  the 
tenant  holds  his  lands  by  fealty  and  certain  rent,  or  by 
rendering  services."^  It  was  called  a  rent-service,  because 
it  was  given  as  a  compensation  for  the  services  to  which 
the  land  was  originally  liable;  ^  and  a  right  of  distress 
was  inseparably  incident  to  it.*  Kent-charge  is  a  rent 
reserved  where  the  landlord  has  no  reversionary  interest, 
and  for  such  rent  no  right  to  distrain  exists,  unless  the 
power  be  contained  in  the  lease.^  A  rentseck,  or  barren 
rent,  is  the  same  as  a  rent-charge,  except  that  there  is  no 
right  to  distrain  reserved.*^  A  fee-farm  rent  is  a  perpetual 
rent  reserved  on  a  conveyance  of  lands  in  fee-simple.' 
But  after  the  statute  quia  emptores  (18  Ed.  1,  A  D.  1290), 
a  fee-farm  rent  became  impracticable,  for  the  reason  that 
a  grantor  in  fee  retains  no  reversion,  which  is  essential  to 
a  rent-aervice.8  A  perpetual  rent  may,  however,  be  re- 
served by  deed,  with  clause  of  distress,  upon  a  grant  in 
fee,  which  is  valid  as  a  rent-charge,  notwithstanding 
there  is  no  reversion  in  the  person  entitled  to  it.^    Such  a 
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rent  is  a  hereditament,  descendible  and  devisable  for« 
ever.M  So  in  Pennsylvania,  where  the  statute  quia 
emptores  is  not  in  force,  rent-service  in  fee  (termed  a 
ground-rent),  as  well  as  for  terms  of  years,  are  a  very 
common  species  of  inheritable  estate.^^  Fee-farm  rents 
are  not  usual  in  this  country,  but  their  validity  has  been 
repeatedly  sustained,^  and  they  might  undoubtedly  ex- 
ist here  to  a  greater  extent,  consistently  with  our  laws.is 

1  2  Greenl.  CnUse,  72;  3  Kent  Com.  36S;  Cornell  v.  Lamb,  2  Cowen, 
659. 

2  Co.  Lltt.  96  a;  CorneU v.  Lamb,  2  Cowen, 656;  Kenege  v.  Elliott,  9 
Watts,  258;  Wallace  v.  Harmstad,  44  Pa.  St.  4J7. 

5  2  Oreenl.  Cruise,  72. 

4    Co.  Lltt.  93  a;  Cornell  r.  Lamb,  2  Cowen,  656. 

ft  ComeU  r.  Lamb,  2  Cowen,  656;  People  v.  Hasklns,  7  Wenrt.  463; 
Cnthbert  v.  Kulm,  3  Whart.  357;  31  Am.  Dec.  513;  and  see  In  re  Locke, 
2  Dowl.  &  B.  605. 

6  Cornell  v.  Lamb.  2  Cowen,  659. 

7  2  Oreenl.  Cruise,  74;  and  see  Scott  r.  Lunt,  7  Peters,  606. 

8  2  Greenl.  Cniise,  75. 

9  Bradbury  r.  Wright,  2  Doug.  624 ;  Van  Rensselaer  v.  Chadwick,  24 
Barb.  333;  22  N.  Y.  33;  Van  Kensselaer  t;.  Hays,  19  N.  Y.68. 

10  Van  Rensselaer  v.  Hays,  1!)  N.  Y.  68.  A  rent-cliarge  may  be  taken 
on  execution  and  sold:  Hurst  v.  Lithgrow,  2  Yeates.  24;  1  Am.  Dec. 
326. 

11  IngersoU  v.  Sergeant,  1  Whai-t.  337;  Wallace  v,  Harmstad.  44  Pa. 
8t.  495.  "  Rent-service  "  passes  wicli  tlii*  reversion,  as  incident  thereto: 
Lewis  V.  Wilkins,  PlilU.  £q.  302. 

12  Scott  V.  Lunt,  7  Peters.  603;  Alexander  v.  Warrance,  17  Mo.  228; 
Farley  v.  Craig,  11  N.  J.  L.  '261;  Caggur  v.  Laming,  04  N.  Y.  429;  Lyon 
V.  Adde,  63  Barb.  89. 

13  See  Whartenby  v.  Moran,  3  Call,  424;  Marshall  v.  Conrad,  5  Call, 
406;  Adams  v.  BuckUu,  7  Pick.  123;  Cook  v.  Brightly.  Hi  Pa.  St.  43U; 
Van  Rensselaer  v.  Smith,  27  Barb.  104. 

§  108.  At  vrhat  time  payable.— AVhere  the  time  for  \ 
payment  of  rent  is  not  fixed  by  custom,  or  by  express  I 
stipulation,  it  is  not  due  until  tlie  end  of  the  term.^  If 
payable  in  produce,  payment  should  bo  madu  in  a  reason- 
able time  after  the  crops  are  gathered. 2  Payments  made 
by  the  tenant  on  account  of  rent  generally,  without  any 
direction  or  agreement  as  to  its  application,  will  be  ai>- 
plied  by  the  law  on  the  rent  due  at  the  time,  and  not  on 
the  rent  then  accruing.^  Rent  may  be  made  payable  in 
advance,  but  a  custom  to  pay  in  advance  cannot  be  im- 
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ported  into  an  express  covenant  to  pay  quarterly.*  It  is 
however  held,  that  a  lessor's  verbal  agreement  with  his. 
tenant  to  change,  for  a  new  consideration,  the  time  of 
paying  the  rent,  from  the  beginning  to  the  end  of  the 
month,  is  valid.s  Under  a  lease  for  years  from  a  specified 
day,  rent  conditioned  to  be  payable  quarterly,  on  certain 
days,  is  not  due  until  after  midnight  of  such  days.^  If 
the  lessee  has  paid  the  rent  of  the  term  in  advance,  he 
will  not  be  liable  to  pay  the  same  again  to  an  assignee  of 
the  reversion.^ 

1  Qarvey  r.  Dobyns,  8  Mo.  213;  Rldgley  v.  Stlllwell,  27  Mo.  128; 
Perry  ».  Aldricli,  13  N.  H.  343;  Gibbons  r.  Thompson,  21  Minn.  398; 
Hoy  a  V.  McCombs,  4  Pa.  St.  146;  Hopkins  v.  Helmore,  8  Ad.  &  £.  463; 
Gal.  Civ.  Code,  §  1947. 

2  Brown  v.  Adams.  35  Tex.  447;  Toler  e.  Seabrook,  39  Ga.  14;  Lam- 
berton  v.  Stouffer,  55  Pa.  St.  276;  and  see  Dockham  v.  Pai'ker,  9  Me. 
137;  23  Am.  Dec.  547. 

3  Hunter  v.  Osterhoudt,  11  Barb.  33. 

4  Mitchell  V.  Weller,  1  Jur.  622.  Rent  payable  In  advance  on  a 
certain  day  may  be  paid  at  any  time  during  that  day:  Smith  v.  Shep- 
ard,  15  Pick.  147;  25  Am.  Dec.  432. 

6   Wilgus  V.  Whitehead,  89  Pa.  St.  131. 

6  Ordway  v.  Remington,  12  R.  I.  319;  34  Am.  Rep.  646.  Compare 
f  98,  ante:  Sherlock  v.  Thayer,  4  Mich.  355.  Where  a  lease,  conditioned 
to  be  forfeited  for  the  non-payment  of  rent,  provides  no  place  for  pay- 
ment, payment  should  be  demanded  by  the  landlord  of  the  tenant  on 
the  premises,  just  before  sunset  on  the  specified  day:  Jenkins  v.  Jen- 
kins, 63  Ind.  415;  30  Am.  Bep.  229;  and  see  Hartwell  v.  Kelly,  117  Masa. 
235;  Chapman  v.  Harney,  100  Mass.  353. 

7  Stone  ?.  Pattfjrsop,  19  Pick.  476. 

§  109.  Distress  for  recovery  of.— At  commn  law, 
where  a  rent-service  is  in  aiTear,  the  person  in  reversion 
has  a  right  to  enter  on  the  lands,  and  to  seize  the  cattle 
and  other  personal  chattels  found  there,  and  to  sell  them 
for  the  payment  of  the  rent;  ^  and  this  is  called  a  dis- 
tress.'^ In  England,  this  remedy  has  been  extended  by 
statutes  to  the  other  kinds  of  rents,  s  The  remedy  by 
distress,  as  modified  by  statutes,  exists  to  a  considerable 
extent  in  the  United  States,*  but  is  not  in  use  in  the  New 
England  States,^  and  a  few  of  the  other  States  discard 
it.6  In  New  York,  the  remedy  has  been  expressly 
abolished  by  statute.^    It  is  requisite  to  a  valid  distress, 
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tliat  there  should  be  an  actual  demise  or  letting  of  the 
premises;  8  the  rent  must  be  certain,  or  capable  of  being 
made  so;^  there  must  be  a  reversion  iu  the  landlord,^® 
and  the  relation  of  landlord  and  tenant  must  subsist  at 
the  time  the  distress  is  levied.^  All  movable  chattels  j 
fo^nd  upon  the  demised  premises,  whether  belonging  to 
the  tenant,  or  under-tenant,  or  a  stranger,  are  liable  to  be 
distrained,  unless  specially  exempted  by  the  common 
law  or  by  statute.  12  The  tendency  of  the  American 
decisions  especially  is,  however,  against  the  right  of 
distraining  goods  not  the  property  of  the  tenant;  is  and 
the  rule  is  laid  dowu,  that  where  the  tenant,  in  the 
course  of  his  business,  is  necessarily  put  in  possession  of 
the  property  of  those  with  whom  he  deals,  or  of  those 
who  employ  him,  such  property,  although  on  the  demised 
premises,  is  not  liable  to  distress  for  rent  due  thereon 
from  the  tenant.^*  Thus,  unfinished  cloth  at  a  fulling 
mill  is  exempt  from  distress  if  it  is  the  property  of  a 
stranger;  15  so  goods  deposited  in  a  warehouse  to  be 
taken  care  of  were  held  not  liable  to  be  distrained ;  i^  so 
of  goods  deposited  with  a  pawnbroker,  although  pledged 
for  more  than  a  year;  i"  and  goods  held  by  an  agent  for 
sale  on  commission  are  not  liable  to  distress  for  rent  due 
from  the  agent.i*  The  right  to  distrain  is  not  waived  or.' 
lost  by  taking  as  collateral  security  for  the  rent  a  prom- ' 
Issory  note,  bond,  etc.,!^  unless  it  is  expressly  taken  in 
absolute  payment  of  the  rent.20  iSTor  is  a  demand  neces- 
sary, as  a  general  rule,  before  levying  a  distress.^i  But 
the  distress  can  be  made  only  in  the  day-time,  between 
sunrise  and  sunset,  in  order  that  the  tenant  may  have 
opportunity  to  tender  the  rent.22  Where,  by  the  terms 
of  the  lease,  the  rent  is  made  payable  in  advance,  the 
landlord  may  distrain  immediately  upon  the  tenant's 
taking  possession;  28  but  in  other  cases  he  cannot  distrain ' 
until  the  next  day  after  the  rent  is  due.24  As  a  general 
rule,  the  distress  must  be  made  on  the  premises;  25  and 
for  the  purpose  of  seizure,  the  landlord  may  open  tlio 
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outer  door  in  the  ordinary  way,  but  he  has  no  authorj*^ 
to  break  open  forcibly  a  door  which  is  barred  or  bolted.26 
Having  entered  through  an  open  door,  he  may,  however, 
break  an  inner  door.^? 

1  2  Greenl.  Cndse,  88;  Fraser  v.  Davie,  5  Blch.  59. 

2  See  2  GreeDl.  Cruise.  88:  2  Dane  Abr.  451;  3  Blackst.  Com.  6: 
Van  Bensselaer  v.  Hays,  19  N.  Y.  7(i;  Woglam  v.  Cowperthwaite,  2 
Dall.  68;  Clark  o.  Fraley,  3  Blackf .  261. 

3  2  Greenl.  Cruise,  91 ;  Stat.  4  Geo.  II.,  c.  28;  see  Cornell  v.  Lamb,  2 
Cowen,  656, 659. 

4  2  Washb.  Beal  Prop.  11;  3  Kent  Com.  473.  See  Bean  v.  Edge,  84 
N.  Y.  510. 

5  See  4  Dane  Abr.  126;  Wait,  appellant,  etc.  7  Pick.  105;  Owen  v. 
Boyle,  23  Me.  47;  3  Kent  Com.  473  n. 

6  3  Kent  Com.  472,  473;  and  see  Howard  v.  DIU.T  Ga.  52:  Mayor 
etc.  V.  Pearl,  11  Humph.  249;  Giveos  v.  Easley,  17  Ala.  385;  Knox  v. 
Hunt,  18  Mo.  243. 

7  Guild  t.  Bogers,  8  Barb.  502.  The  legislature  may  abolish  dis- 
tress for  rent  on  antecedent  leases:  Dickerson  v.  Cook,  16  Barb.  510. 

8  Watson  0.  Wand,  8  Ex.  335:  Hancock  v.  Austin,  14  Com.  B.  N.  S. 
634;  Dunk  v.  Hunter,  5  Barn.  &  Aid.  322. 

9  Begnart  v.  Porter,  7  Blng.  451 ;  Daniel  v.  Gracle,  6  Q.  B.  145;  Val- 
entine V.  Jackson,  9  Wend.  3C<;  Kosensreln  v.  Forester,  57  Ga.  94;  Dil- 
ler  V.  Roberts,  13  Sei^.  &  B.  60;  15  Am  Dec.  578. 

1(1  Preece  v.  Corrle,  5  Blng.  24 ;  Ege  v.  Ege,  5  Watts,  134;  Prescott  v. 
DeForest,  16  Johns.  159;  Hill  v.  btocking,  6  Uill.  277. 

11  Bain  V.  Clark,  10  Johns.  424 :  Williams  v.  Stiven,  9  Q.  B.  14;  and 
see  Jones  v.  Carter,  15  Mees.  <&  w.  718;  Farriugtou  v.  Baley,  21  wend. 
65;  Gf  elder's  Appeal,  5  Pa.  St.  427;  Cohen  v.  Brou;;htou,  64  Ga.  2!;6. 

12  Gorton  r.  Falkner,  4  Term  Rep.  565;  Giles  r.  Ebsworth,  10  Md. 
833;  Kennedy  v.  Lange,  50  Md.  91;  u.arvie  v.  Wlckham,  6  Leigh,  236; 
Stevens  v.  Lodge,  7  Blackf.  6 '4;  Kama  v.  McKimiey,  74  Pa.  St.  387; 
Kleber  v.  Wai-d,  88  Pa.  St.  93;  Conuah  r.  Hale,  23  Wend.  462. 

13  See  McCreery  v.  Claffllu,  37  Md.  435;  11  Am.  Bep.  542;  Young- 
blood  V,  Lowry,  2  McCord,  39;  13  Am.  Dec.  698;  Briggs  v.  Lai-ge,  30  Pa. 
St.  287;  Stone  v.  Matthews,  7  Hill,  428;  Brown  o.Slms,  17  Serg.  &  B. 
138. 

14  Kams  v,  McKlnney,  74  Pa.  St.  380. 

15  Hosklns  V.  Paul,  4  Halst.  110;  17  Am.  Dec.  455;  and  see  Adams  v. 
Grane,  1  Crouip.  &  M.  330;  Brown  v.  Shevlll,  2  Ad.  &  E.  138. 

16  Miles  p.  Furber,  L.  B.  8  Q.  B.  77 ;  and  see  Brown  v.  Sims,  17  Serg. 
&  R.  138. 

17  Swire  v.  Leach,  18  Com.  B.  N.  S.  479. 

18  Howe  Sewing  Machine  Co.  v.  Sloan,  87  Pa.  St.  438;  30  Am.  Bep. 
876;  McCreery  v.  Chal&ln,  37  Md.  435:  11  Am.  Rep.  542. 

19  Giles  V.  Ebsworth,  10  Md.  333;  Lofsky  v.  Manjer,  3  Sand.  Ch.  69; 
Davis  V.  Gyde,  4  Nev.  ^Ss  M.  462;  Atkins  v.  Byrnes,  71  111.  326. 

20  Warren  v.  Forney,  13  Serg.  &  R.  52. 

21  Buffington  r.  Hilley,  55  Ga.  655. 

22  Fry  v.  Breckenrldge,  7  Mon.  B.  31;  Hovey  v.  Smith,  1  Barb.  8?2. 
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23  Ttnssell  V.  Doty,  4  Cowen,  576;  Atkins  «.  Byrnes,  71  HI.  336;  Wil- 
liams V.  Howard,  3  Muuf.  277. 

24  Bailey  v.  Wright.  3  McCord,  484;  and  see  Llchtenthaler  v. 
Thompson,  13  Serg.  &  B.  157;  15  Am.  Dec.  581;  Prentiss  v.  Kingsley,  10 
Pa.  St.  120. 

25  Grace  v.  Shively,  12  Serg.  A  B.  217;  Chrlstman  r.  Floyd,  9  Wend. 
340;  Hadden  v.  Knickerbocker,  70  111.  677;  22  Am.  Bep.  80. 

26  Byan  v.  Shllcock,  15  Jur.  1200;  8£ng.  L.  &  £q.  503;  Williams  v. 
Spencer,  5  Johns.  352. 

27  Williams  v.  Spencer,  5  Johns.  352;  Slate  v.  Thackam,  1  Bay,  858. 

§  110.  Other  remedies  for  the  recovery  of.— In 
most  cases,  an  action  of  debt  will  lie  for  rent,  under  the 
common-law  practice.^  And  an  action  of  assumpsit  for 
the  use  and  occupation  of  land  by  permission  of  the 
plaintiff  lies  on  an  implied^  as  well  as  on  an  express  prom- 
ise to  pay  rent.8  But  an  action  for  use  and  occupation  will 
lie  only  where  the  relation  of  landlord  and  tenant  exists 
between  the  parties,^  and  the  defendant  must  have  act* 
ually  taken  possession  of  the  premises,  either  by  himself, 
his  agent,  or  his  under-tenant.^  If  the  lease  contains  a 
covenant  on  the  part  of  the  lessee  to  pay  the  rent,  an  ac- 
tion of  covenant  may  be  brought  thereon.6  Among  the 
defenses  to  actions  for  rent  are  an  eviction  from  the 
whole  or  a  material  part  of  the  premises  by  the  landlord,^ 
payment  or  tender  of  the  rent  as  provided  by  the  agree- 
ment,8  a  surrender  in  fact,  and  delivery  of  possession  to 
and  its  acceptance  by  the  landlord;  ^  and  it  is  also  a  good 
defense  that  a  part  of  the  demised  premises  are  occupied 
for  an  immoral  purpose,  with  the  knowledge  and  consent 
of  the  landlord.!® 

1   Duppa  V,  Mayo,  1  Sannd.  281.   See  DeLancey  r.  Ga  Nun,  12  Barb. 

120;  9  N,  Y.  9;  Gufld  v.  Bogers,  8  Barb.  604;  Alien  v.  Bryan,  5  Bam.  A 
C.  512 ;  Trabue  v.  McAdanis,  8  Bush,  74.  lu  England  an  action  of  debt 
will  now  lie  for  the  recovery  of  a  rent-charge  m  fee:  Thomas  v.  Syl- 
vester, Law  B.  8  Q.  B.  368;  0  Eng.  103. 

2  Gmns  V,  Scovil,  4  Day,  228;  4  Am.  Dec.  208;  Howard  r.  Bamson,  2 
Ailc.  252;  Crouch  v.  BrUes,  7  Marsh.  J.  J.  255;  23  Am.  Dec.  404. 

3  Sutton  V.  MandeviUe,  1  Munf.  407;  4  Am.  Dec.  549;  Epnes  v.  Cole, 
4  Har.  &  McH.  161;  Swasey  ©.  Little,  7  Pick.  296;  Warner  v.  Hale,  (J5  111. 
396:  Howard  ».  Shaw,  8  Mces.  &  W.  118.  Where  there  is  a  lease  under 
seal,  no  action  for  use  and  occupation  can  be  maintained  against  the 
lessee  or  his  assignee:  Keirstedv.  Bailroad  Co.  09  N.  Y.  343;  25  Am. 
Bep.  199. 
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4  Smith  V.  Stewart.  6  Johns.  49;  5  Am.  Dec.  183;  Bancroft  v.  Ward- 
well,  13  Johns.  489;  7  Am.  Dec.  393;  Edmonson  v.  Kite.  43  Mo.  ITS; 
McCloskey  v.  Miller,  72  Fa.  St.  154;  Espy  v.  Fenton,  5  Ore.?.  423;  Lauic- 
ford  V.  Green.  .Vi  Ala.  101;  Hathiiway  v.  iiyan,  35  CaL  194.  Compare 
Woodbury  r.  Woodbury,  47  N.  H.  20. 
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6  2  Greenl.  Cruise,  94;  Vyvyan  v.  Arthur,  1  Barn.  &  C.  410. 

7  Haynerv.  Smith,  63  III.  430;  14  Am.  Rep.  124;  McClur."?  r.  Price* 
50  Pa.  St.  420:  Tunis  v.  Graudy,  22  Giatt.  10 );  Al.^er  v.  Konnedv.  49  Vt. 
lOT;  24  Am.  liep.  117;  Holmes  v.  Guio:i,  41  >r).  104;  Colburu  v.  Morrill, 
117  IVLvsa.  2t)2;  19  Am.  Hep.  415;  hihumway  v.  Collins,  (i  Gray, 227;  Edprer- 
ton  I'.  Pug9, 1  Hilt.  32S;  Morrison  v.  Chadwicic,  7  Com.  B.  3S3.  If,  after 
eviction,  the  lessee  returns  and  occupies  again, the  rent  revives:  Mor- 
rison v.  Cbadwick,  7  Com.  B.  383;  Martin  v.  Martin,  7  Md.  378.  Com- 
pare Hunter  v.  Keiley.  4J  N.  J.  L.  430. 

8  Carter  v.  Carter,  5  Bing.  406;  Sapsford  v.  Fetcher,  4  Term  Rep* 
511. 

9  Page  V.  Ellsworth.  44  Barb.  636;  Elliott  r.  Aiken,  45  N.  H.  30;  Ful- 
ler V.  Ruby,  10  Gray,  290;  Fisher  v.  Millikins,  8  Pa.  St.  111. 

10  Dyett  V.  Pendleton,  8  Cowen,  727;  Townsendu.  Gllsey,  1  Sweeny 
155;  7  Abb.  N.  S.  59.  Compare  Dewittu.  Piorsoa.  112  Mass.  8;  17  Am.' 
Rep.  .53.  At  common  law,  the  abaiulomnent  of  the  premises  by  the 
tenant  because  untenantable  would  have  been  no  defense  to  an  action 
against  him  for.  the  stipulated  rent:  Graves  v.  Cameron,  58  How. 
Pr.  75. 

§  111.  Lien  to  secure  payment  of.— Statutes  hare 
been  enacted  in  some  of  the  States  and  in  England,  giv- 
ing landlords  a  lien  upon  the  tenant's  goods,  or  upon  the 
crops  growing  or  grown  upon  the  demised  premises,  to 
secure  the  pajnnent  of  rent.^  The  lieu  in  such  cases  at- 
taches at  the  commencement  of  the  tenancy ;3  and  the 
landlord  may  maintain  a  special  action  against  a  stranger, 
who,  with  notice  of  a  lien  upon  the  crop,  destroys,  re- 
moves, or  so  converts  the  crop  or  changes  its  character 
that  the  landlord  cannot  enforce  his  lien.^  In  Illinois,  a 
lien  is  expressly  given  the  landlord,  by  statute,  upon 
crops  growing  or  grown  upon  the  demised  premises,  but 
no  special  lien  is  created  or  given  as  to  other  property  of 
the  tenant ;  *  and  one  who  purchases  of  a  tenant  property, 
other  than  crops,  and  removes  the  same  from  the  leased 
premises,  takes  it  freed  from  the  lien  of  the  landlord  for 
rent,  even  if  he  knew,  at  the  time  of  the  purchase,  that 
the  tenant  owed  rent,  and  that  the  landlord  was  about  to 
distrain  therefor.^ 
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1  SeeDoane  v.  Garretson,  24  Iowa,  851;  Olvens  v.  Easley,  17  Ala. 
385;  Broughton  v.  Powell,  62  Ala.  123L_TaUafero  v.  Pry,  41  Ga.  t)22; 
Washlugton  v.  Williamson,  23  Md.  244;  Woodslde  v.  Adams,  40  N.  J.  L. 
417;  Reed  v:  Tboyts,  6  Mees.  &  W.  410.  Valid  agreement  for  lien:  see 
Wisuer  v.  Ocumpaugh,  71  N.  Y.  113. 

2  Smith  V.  Meyer,  25  Ark.  609;  Powell  v.  Hadden,  21  Ala.  748: 
Fowler  v.  Rapley,  15  Wall.  328. 

S   Hussey  V.  Peebles,  53  Ala.  432. 

4  Rev.  Stats.  1845,  p.  335,  §  8;  Hadden  v.  Knickerbocker,  70  111.  677; 
22  Am.  Rep.  80. 

5  Hadden  r.  Knickerbocker,  70  HI.  677;  22Am.  Rep.  80.  Compare 
O'Hara  v.  Jones,  46  111.  288;  Martin  o.  Black.  9  Paige,  641;  Bach  v. 
Meats.  5  Maule  &  S.  200. 

§  112.  Apportioning  rents.— It  is  now  an  estab- 
lished doctrine,  that  where  there  is  a  severance  of  the 
reversion,  either  by  the  act  of  the  parties  or  of  the  law, 
the  rent  follows  and  is  apportioned ;  i  that  is,  it  becomes 
payable  to  the  several  grantees  or  assignees  pro  rata,  ac- 
cording to  the  relative  values  of  their  respective  portions.^ 
The  doctrine  applies  where  the  reversion  is  severed  by  the 
death  of  the  lessor  and  a  descent  to  his  heirs,  and  the 
heirs  may  separately  bring  actions  for  their  several  pro- 
portions.8  And  a  rent  itself  may  be  apportioned  by  a 
devise  of  it  to  several  persons.*  But  an  apportionment  of 
the  rent  by  the  landlord  to  different  persons  cannot  be 
made  without  the  tenant's  assentj^  though  with  such  as- 
sent it  may  be.<^  It  has  been  held  that  an  apportionment ' 
will  bo  made  at  the  instance  of  a  tenant,  where  a  part  of 
the  premises  is  taken  for  public  use ;  as  where  a  public 
street  is  opened  through  the  demised  premises.^  So 
where  the  lease  was  of  a  saw-mill  and  one  room  in  an  ad- 
joining factory,  and  both  were  destroyed  by  fire,  it  was 
held  that  the  tenant  was  discharged  from  rent  for  the 
room,  but  not  for  the  saw-mill.s  And  where  real  and 
personal  property  are  leased  by  a  single  instrument  for 
an  amount  in  gross,  and  the  personalty  is  a  substantial . 
part  of  the  property  leased,  its  destruction  without  the 
fault  of  the  lessee,  by  fire  or  otherwise,  entitles  the  lessee 
to  an  apportionment  of  the  rent.^  Where  a  testator, 
seized  in  fee,  devised  real  estate  by  a  will  dated  before 


I 


§  112  BENT.  132 

tbe  English  apportionment  act,  1870  (33  and  U  Vict.  c.  35), 
and  confirmed  it  by  a  codicil  dated  after  the  act,  it  was 
held  that  the  rents  were  apporfcionable  between  the  ex- 
ecutor and  the  devisee;  ^^  and  it  seems  that  the  result 
would  have  been  the  same  without  tbe  codicil.^^    It  has 

\  been  repeatedly  held,  that  the  destruction  of  the  leased 
premises  by  lire,  occurring  through  accident  or  negligence, 

;  does  not  afford  ground  for  relieving  the  tenant  from  the 
payment  of  rent.^  But  if  there  be  a  substantial  destruc- 
tion of  the  subject-matter,  out  of  which  rent  is  reserved 
in  a  lease  for  years,  by  an  act  of  Ood,  or  of  the  public 
enemy,  the  tenant  may  elect  to  rescind,  and  on  surrender- 
ing all  benefit  thereunder,  he  shall  be  discharged  from 
the  payment  of  yent.  13 

1  See  Co.  Lltt.  147  6:  2  Greenl.  Groise,  117;  Jacques  v.  Gould.  4 
Gush.  334;  Daniels  o.  Richardson,  22  Pick.  565. 

2  Colo  V.  Patterson.  25  Wend.  458;  Newall  v.  Wright,  3  Mass.  138; 
Reed  V.  Ward,  22  Pa.  St.  144;  Uussell  v.  Allen,  2  Allen,  42;  Martin  p. 
Martin,  7  Md.  ii68.  Tlie  apportionment  must  be  according  to  value, 
and  not  quantity  or  number  of  acres:  Van  Rensselaer  v.  Gallup,  5 
Denlo,  454;  and  compare  Reed  v.  Ward,  22  Pa.  St.  150. 

3  Cole  V.  Patterson,  25  Wend.  456;  Jones  v.  Felch,  3  Bosw.  63; 
Crosby  v.  Loop,  13  111.  625. 

4  Ards  V.  Watkin,  Cro.  Ellz.  687, 651. 

5  Bliss  v.  Collins,  5  Bam.  &  Aid.  876;  1  Dowl.  ft  B.  291.  See  Matter 
of  Eddy,  lU  Abb.  N.  C.  370. 

6  Ryerson  v.  Quackenbush,  26  K.  J.  L.  254.  Under  tbe  New  York 
statute,  the  right  to  rent  follows  the  ownership  of  the  estate  during 
the  period  when  It  Is  earned  by  the  property :  Matter  of  Eddy,  10  Abb. 
N.  C.  396. 

7  Cutbbert  o.  Kuhn.  3  Whart.  357 :  31  Am.  Dec.  513.  And  see  O'Con- 
oorv.  O'Connor,  2  Grant  Cas.  245;  Dyer  r.  Wightman,  &i  Pa.  St.  42^. 
But  compare  Workmau  v,  Mifflin,  30  Pa.  St.  371 ;  31  Am.  Dec.  517,  note. 

8  Womack  r.  McQuarry,  28  Ind.  103. 

9  Whltaker  r.  Hawley,  25  Kan.  674;  37  Am.  Bep.  277:  but  compare 
Farewell  V.  Dickenson,  6  Barn.  &  C.  251;  Bussmau  v.  Gauster,  7z  Pa. 
St.  285;  Sutiiife  v.  Atwood,  15  Ohio  St.  185. 

10  Capron  p.  Capron,  Law  R.  17  Eq.  Gas.  288;  7  Eng.  822. 

11  Capron  p.  Capron,  Law  R.  17  Eq.  Cas.  288;  7  Eng.  822. 

12  See  Graves  v.  Berdan,  29  Barb.  100;  26  N.  T.  498;  Izon  v.  Gorton, 
SBhig.  N.  C.  501:  35  Eug.  C.  L.  198;  Coweii  v.  Lumley,  89  CaL  151;  2 
AmTuep.  430;  Loflt  v.  Dennis,  i  EL  &  E.  481;  Smith  p.  Aukrim,  13 
Smedes  d;  M.  39. 

13  Coogan  V.  Parker,  2  S.  C.  255;  16  Am.  Bep.  659.  Compare  Edwards 
r.  Hetherington,  7  Moo.  &  Ry.  117;  16  Eng.  C.  L.  271:  Cowie  v.  Good- 
Whi,  88  Eug.  C.  L.  162;  9  Car.  ft  P.  378. 
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CHAPTER  XL 

WASTB. 

S  lis.  What  coDStltntei. 

S  114.  Gutting  trees,  eto. 

S  115.  In  buildings. 

S  116.  Opening  mines,  ete. 

S  117.  Improper  cultivation  of  land* 

S  lia.  Act  of  aod. 

S  119.  Remedy  by  action. 

S  ISO*  Bemedy  In  equity. 

§  113.  "What  oonstitateB.— Waste  is  a  lasting  dam- 
age to  the  reversion  caused  by  the  destruction,  by  the  ten- 
ant for  life  or  years,  of  such  things  on  the  land  as  are  not 
included  in  its  temporary  profits.^  To  constitute  waste 
there  must  be  either  a  diminishing  of  the  value  of  tlie  es- 
tate, an  increasing  of  the  burdens  upon  it,  or  an  impairing 
of  the  evidence  of  title.^  It  is  either  voluntary,  which  con- 
sists in  doing  some  positive  act  injurious  to  the  inherinance ; 
or  permissivey  which  is  a  matter  of  omission  only,  resulting 
in  an  injury  to  the  inheritance.^  In  this  country  there  is 
said  to  be  no  exception  to  the  general  rule  of  law,  that  no 
act  of  a  tenant  will  amount  to  waste,  unless  it  is  or  may 
be  prejudicial  to  the  inheritance,  or  to  those  entitled  to 
the  reversion  or  remainder.^ 

1  Proffitt  V.  Henderson,  29  Mo.  325:  Wilds  v.  Layton,  1  Del.  Gh.  226; 
13  Am.'Dec.  91 ;  and  see  MoOregor  v.  Brown,  ION.  Y,  117;  Lymi's  Ap- 

B>nl.  31  Pa.  8t.  46;  Jones  v.  Chappell,  L.  R.  20  Eq.  639;  15  Edx.  R.  475. 
istluctioii  between  waste  and  trespass:  See  l)uYaU  v.  Waters,  1 
Bland  Ch.  569;  18  Am.  Doc.  350. 

2  Doe  V.  Burlington,  5  Bam.  A  Adol.  617;  Huntley  v.  Russell,  13 

a.B.  &S8;  Wilds  p.  Layton,  1  Del.  Cli.226;  12  Am.  Dec.  91.    Compare 
icbards  v.  Torbert,  3  Houst.  172. 

3  Martin  r.  Ollham,  7  Ad.  &  £.  540;  Baxter  v.  Taylor,  1  Nev.  Sb  M. 
13;  Dro>vn  v.  Smitli,  52  Me.  141. 

4  Pyncbon  v.  Steams,  1 1  Met.  304 :  and  see  Wlnsblp  v.  Pitts,  3  Paige, 
299;  Keeler  v.  Eastman,  11  Vt.  393;  Ward  v.  Sbeppara,2  Hayw.  283;  2 
Am.  Dec.  626. 

§  114.  Cutting  trees,  etc.— An  instance  of  volun- 
tary waste  is  that  which  consists  in  felling  timber-trees, 
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except  for  ce^in  purposes,  because  they  are  not  deemed 
part  of  the  annual  produce  of  the  land,  but  belong  to  the 
owner  of  the  inheritance.^  So  if  the  tenant  lops  timber- 
trees,  or  does  anything  else  which  causes  them  to  decay, 
it  is  waste  at  common  law.^  So  if  he  destroys  or  "  stubs 
up"  the  young  shoots,  it  is  waste; ^  and  so  if  he  cuts 
down  trees  standing  in  the  defense  and  safeguard  of  a 
house.^  Timber-trees  are  those  which  serve  for  building 
or  repairing  houses,  such  as  oak,  ash,  elm,  etc.,  of  the 
age  of  twenty  years  and  upwards.^  "Whether  trees  were 
felled  with  the  bona  fide  intention  of  applying  them  to 
repairs  is  a  question  for  the  jury.o  The  doctrine  of  waste, 
as  understood  in  England,  is  inapplicaole  in  many  re- 
spects to  a  new,  unsettled  country  J  It  has  accordingly 
been  held,  in  States  where  the  land  is  new  and  covered 
with  forest,  that  the  tenant  may  fell  part  of  the  wood 
and  timber,  so  as  to  fit  the  land  for  cultivation,  without 
being  liable  for  waste;  ^  but  he  cannot  cut  down  all  the 
wood  and  timber,  so  as  permanently  to  injure  the  inheri- 
tance.3  To  what  extent  he  may  do  so,  without  waste,  is 
a  question  for  the  jury  to  determine,  under  the  direction 
of  the  court.io  It  is  not  waste  for  the  tenant  to  cut  down 
trees  under  twenty  years  old,  although  timber-trees,  if 
cut  seasonably  and  in  a  proper  mauuer.^^  So  he  may 
cut  down  trees,  in  the  course  of  proper  management,  in 
order  to  permit  the  growth  of  other  timber.i^^  And,  in 
short,  he  may  cut  down  all  trees  which  will  not  be 
timber,  and  are  not  trees  for  ornament  or  the  protection 
of  the  estate.^  He  may  cut  timber  to  repair  the  house 
and  fences  when  fiecessary,!^  and  may  take  reasonable 
estovers;  i»  but  he  cannot  cut  timber  for  fire-wood  if  there 
be  HulUcient  dead  wood  on  the  premises  ;^^  nor  may  he 
cut  timber  for  repairs  made  necessary  by  his  own 
wrong.i"  Timber  cut  by  permission  in  clearing  the  land 
belongs  to  the  tenant.^* 

1  Co,  LItt.  53  a;  LlfortVs  Case,  11  Rep.  48  6;  2  Qreenl.  Cnilse,  121; 
Jackson  V.  lirowusou,  1  Johns.  227;  h  Am.  Dec.  258;  Torry  v.  Black,  i» 
Barb.  414;  6i  N.  Y.  185;  Bobinsou  v.  Klme,  70  N.  Y.  147. 
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2  2  Blackst.  Com.  281;  2  Oreenl.  Cruise,  123.  "^ 

'8   Liford's  Case,  11  Bep,  48  b;  Dunn  v.  Bryan,  7  Ired.  Eq.  143. 

4  Co.  Lltt.  53  a;  3  Dane  Abr.  217 ;  Dunn  v.  Bryan,  7  Ired.  Eq.  143. 

5  Cbandos  v.  Talbot,  2  P.  Wms.  606;  Cumberland's  Case,  Moo.  812: 
Alexander  v.  Fisber,  7  Ala.  514;  Honywood  v.  Honywood,  Law  U.  18 
Eq.  306;  »  Eng.  819.  Compare  iPadelford  v.  Fadelford,7  Pick.  152; 
Aubrey  v.  Fisber,  10  East,  446;  BuUen  v.  Denning,  5  Bam.  &  C.  842. 

6  Doe  0.  Wilson,  11  East,  56. 

7  See  McGregor  v.  Brown,  10  N.  Y.  118;  Chase  v.  Hazelton,  7  N.  H. 
171;  Keeler  v.  Eastman,  11  Yt.  293;  Ward  v.  Sbeppard,  2  Hayw.  283;  2 
Am.  Dec.  625. 

8  McCullough  V.  Irvine,  13  Pa.  St.  438:  Moorehoose  v.  Cotbeal.  22 
N.  J.  L.  521;  Harder  v.  Harder,  26  Barb.  414;  Drown  v.  Smith,  52  Me. 
141 ;  Proffltt  V.  Henderson,  29  Mo.  327. 

9  Jackson  v.  Brownson,  7  Johns.  227 ;  5  Am.  Dec.  258. 

10  Jackson  v.  Brownson,  7  Johns.  227;  5  Am.  Dec.  258;  Harder  v. 
Haraer(26  Barb. 414;  Davis  v.  Gilliam, 5  Ired. Eq. 311;  Wardv. Shep- 
pard,  2  Hayw.  283;  2  Am.  Dec.  625.  Compare  McGregor  v.  Brown,  10 
jN.Y.  118;  McCay  v.  Wait,  51  Barb.  225. 

11  Dunn  V.  Bryan,  7  Ired.  Eq.  143. 

12  Cowley  tJ.  Wellesley,  Law  K.  1  Eg.  656;  Crockett  ».  Crockett,  2 
Ohio  St.  180;  Keeler  v.  Eastman,  11  Vt.  293 ;  and  see  Bateman  v.  Hotcb- 
kin,  31  Beav.  487. 

13  Honywood  v.  Honywood,  Law  R.  18  Eq.  306;  9  Eng.  819;  com- 
rare  Phillips  r.  Smith,  14  Mees.  &  W.  589;  King  v.  Ferrybridge,  1  Bam. 
ft  C  379. 

14  Co.  Litt.  53  a;  Miles  v.  Miles,  32  N.  H.  147;  Harder  -v.  Harder,  28 
Barb.  409. 

15  Gardner  v.  Derring,  1  Paige,  573 ;  §  86,  ante. 

16  Simmons  v,  Norton,  7  Bing.  640.  See  Fadeiford  v.  Fadelford,  7 
Pick.  152. 

17  Fadelford  v.  Fadelford,  7  Pick.  152. 

18  Daviav.  Gilliam,  5  Ired.  Eq.  311;  Crockett  v.  Crockett,  2  Ohio  St. 
180. 

§  115.  In  baildingB.—As  it;  respects  buildings,  waste 
may  be  either  voluntary,  as  by  pulling  them  dpwn,i  or 
permissive,  in  suffering  them  to  decay .^  Unroofing  or 
altering  buildings,^  removing  floors  or  things  fixed  to  the 
freehold  in  a  house,^  pulling  down  a  house  and  rebuilding 
it  in  a  different  Btyle,^  or  even  upon  a  more  favorable  site, 
would  all  be  deemed  acts  of  waste  at  common  law.s  The 
tenant  has  no  right  to  pull  down  valuable  buildings,  or  to 
make  improvements  or  alterations  which  will  materially 
or  i)ermanently  change  the  nature  of  property  so  as  to 
render  it  impossible  for  him  to  restore  the  same  premises 
substantially,  at  the  expiratijon  of  the  term.''  But  it  is 
not  waste  if  he  erect  a  new  edifice  upon  the  demised  prem- 
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ises,  provided  it  can  be  done  without  destroying  or  ma- 
terially injuring  the  buildings  or  other  improvements 
already  existing  there.^  If  a  house  is  in  a  ruinous  condi- 
tion when  the  tenant  takes  possession,  it  is  not  waste  to 
suffer  it  to  remain  so;  ^  and  he  may  even  pull  it  do\yn  if 
it  be  dangerous  to  his  cattle.^^  And  although  a  tenant 
must  use  ordinary  care  to  prevent  buildings  going  to  de- 
cay, he  is  not  bound  to  make  extraordinary  expenditures 
for  that  purpose,^  and  he  may  defer  repairs  until  they 
shall  be  less  expensive,  if  no  permanent  injury  results.^ 

1  Co.  Litt.  M  a;  2  GreenL  Croise,  124;  Clemence  v.  Steere,  1  B.  I. 
272. 

2  S  Dane  Abr.214;  2  Greenl.  Croise,  126;  Long  v.  Fitzsimmons,  1 
Watts  &  S.  530. 

3  Co.  Litt.  53  a;  City  of  London  v,  Greyme,  Cro.  Jac.  181 ;  Duo^lass 
V.  Wiggins,  1  Johns.  Cli.  435;  Agato  v.  Lowcnbeiu,  57  N.  Y.  604;  Bouuett  - 
V,  Sadler,  14  Yes.  526;  Maunsellv.  Hart,  11  Ired.  £q.  478. 

1 4  3  Dane  Abr.  215;  Wall  v.  Hinds,  4  Gray,  256;  Thacher  v.  Phinney, 
7  Allen.  140;  Austin  v.  Stevens,  24  Me.  520;  and  see  Agate  v.  Morrison, 
12  Weelc.  Dig.  264;  «4  N.  Y.  672. 

5  Bolle  Abr.  815. 

6  Huntley  v.  Russell,  13  Q.  B.  588;  Greene  v.  Cole,  2  Saund.  252. 

7  Winsliip  v.  Pitts,  3  Paige,  262. 

8  Winship  r.  Pitts,  8  Paige,  262:  and  see  Jackson  o.  Andrew,  18 
Jobus.  iUi  Young  0.  Spencer,  10  liarn.  &  C.  145;  Beers  v.  St.  John,  16 . 
Conn.  822. 

9  Clemence  v.  Steere,  1  B.  1. 272. 

10  Clemence  v.  Steere,  1  B.  1. 272. 

11  Wilson  r.  Edmonds,  24  N.  H.  517. 

12  Haryey  v,  Harvey,  41  Yt.  873. 

§  116.  Opening  mines,  etc^It -would  be  waste  to< 
open  land  to  search  for  mines,i  or  to  open  new  mines, 
unless  the  demise  includes  them.^  But  it  is  not  waste  to 
work  mines  that  are  open,  and  to  take  the  profits  thereof .« 
And  new  shafts  or  pits  may  be  opened  in  order  to  follow 
the  same  vein,^  and  the  tenant  may  transfer  this  right  to 
others.^  So  if  there  is  an  existing  salt  well  and  a  manu- 
factory of  salt  on  the  premises,  it  is  not  waste  to  dig  a 
new  salt  well  in  connection  with  it.<*  It  is  waste  to  dig 
for  gravel,  lime,  clay,  brick,  earth,  stone,  or  the  like  on 
the  demised  premises,*^  unless  such  has  been  the  usual 
mode  of  improving  the  land.^ 
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1  Saunders's  Case,  5  Bep.  12;  Darcy  v.  Askwlth,  Hob.  234 ;  Ylner  «. 
Vaughn,  2  Beav.  468. 

2  Owings  V.  Emery,  6  aui.  260;  United  States  v.  Oear,  3  How.  120; 
Irwin  V.  CoYOde,  24  Pa.  St.  162. 

9  Stonghton  v.  Leigh,  1  Taunt.  410;  Keel  v.  Keel,  19  Pa.  St.  334; 
Gaines  V.  Green  Pond  etc.  Min.  Co.  S3  N.J.  £q.  603;  EUasv.  Griffith, 
Xiaw  B.  8  Ch.  Dit.  S'Jl. 

4  Billings  V.Taylor,  10  Pick.  460;  Flndlayv.  Smith,  6  Mimf.  134;  8 
Am.  Dec.  733;  Clavering  v.  Ciavering,  2  P.  wms.  388;  Gaines  v.  Green 
Pond  etc.  Min.  Co.  33  NT  J.  £q.  <)U3. 

6  Kicr  V.  Peterson,  41  Pa.  St.  361;  Irwin  v.  Covode,  24  Pa.  St.  162; 
and  seo  Massot  v.  Moses,  3  S.  C.  168;  16  Am.  B.  6if7. 

6  Findlay  v.  Smith,  6  Munf.  134;  8  Am.  Dec.  733. 

7  Livingston  v.  Bevnolds,  2  Hill,  157;  Huntley  v.  Bussell,  13  Q.  B. 
691;  Moyle  v.  Moyle,  Owen,  66. 

8  Huntley  v.  Bussell,  13  Q.  B.  591. 

§  117.  Improper  cultivation  of  land.— The  early 
English  cases  adopted  the  stringent  rule,  that  the  conver- 
sion of  one  kind  of  land  into  another— as  wood,  meadow, 
or  pasture  into  arable  land,  or  the  contrary — was 
waste.i  But  according  to  the  later  decisions,  especially 
in  this  country,  the  question  depends  upon  whether 
the  change  in  the  mode  of  culture  is  justilled  by  good 
husbandry,^  and  the  usages  of  the  place.^  Thus,  it  is  not 
waste  for  the  tenant  to  sell  hay  to  be  removed  from  the 
farm,  where  such  is  the  custom  of  husbandry  in  the  vi- 
cinity.'* But  the  impoverishment  of  fields,  by  constant 
tillage  from  year  to  year.s  or  the  removal  from  the  prem- 
ises of  the  manure  made  thereon  in  the  course  of  hus- 
bandry,«  or  to  suffer  pastures  to  become  overgrown  with 
brush,  would  be  waste .?  So  if  a  farm  is  let  as  a  dairy 
farm,  clearing  woodland  is  in  itself  waste.^ 

1  Dux7  V.  Ask  with.  Hob.  234 ;  Co.  Litt.  63  6. 

2  See  Phillips  v.  Smith,  14  Mees.  &  W.  694;  Simmons  v.  Norton,  7 
Blng.  G40;  Loomis  v.  Wilbur,  6  Mason,  13;  Crockett  v.  Crockett,  2 
Ohio  St.  IBO;  rrofflt  v.  Henderson,  29  Mo.  327. 

8   Webster  v.  Webster,  33  K.  H.  25;  Jones  v.  Whitehead,  1  Pars. 

Gas.  3U4. 

4    Sarles  v.  Sarles,  3  Sand.  Ch.  601. 
6    Sarles  v.  Sarles,  3  SaaCL.  Ch.  601. 

6  Lewis  V.  Jones,  17  Pa.  St.  262. 

7  Clcmence  v.  Steere,  1 B.  1. 272;  Clark  v.  Holden,  7  Gray,  8.  See 
also  Jackson  v.  Andrew,  18  Johns.  431. 

"  8   McGregor  v.  Brown,  10  N.  Y.  114.   Mere  ill  husbandry  has  been 
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held  not  to  be  waste:  Sichards  v.  Torbert,  3  Houst.  172;  and  see^nt- 
ton  V.  Warren,  1  Mees.  A  W.  472.  In  England,  heir^looms  are  deemed 
in  law  as  part  of  the  estate,  and  the  destruction  of  them  by  the  tenant 
la  waste:  2  GreenL  Cruise,  126;  Foley  v.  Bm*nell,  1  Bro.  C.  G.  279. 

§  118.  Act  of  God.— Waste  which  ensues  from  the 
act  of  God,  public  enemies,  or  the  law,  is  excusable.^ 
Thusi  if  a  house  falls  in  consequence  of  a  tempest,  or  if 
the  banks  of  a  river  are  destroyed  by  a  sudden  flood,  and 
the  land  is  thereby  overflowed,  the  tenant  is  not  liable 
for  the  waste.2  And  if  one,  under  authority  of  law,  opens 
gravel  pits  within  the  demised  premises,  the  tenant  is  not 
liable.8  But  if  a  house  is  merely  unroofed  by  a  tempest, 
the  tenant  is  bound  to  repair  before  the  timbers  decay  ;^ 
and,  as  a  general  rule,  he  is  bound  to  protect  from  waste 
even  against  strangers.^ 

1  2  Rolle  Abr.  820;  2  Greeul.  Cruise,  126:  Huntley  v.  BusseU,  13  Q* 
B.  591 :  White  v.  Wagner,  4  Har.  &  J.  373;  7  Am.  Dec.  674. 

2  Griffith's  Case,  Moo.  69;  Co.  Lltt.  53  b. 
8   Huntley  v.  Russell,  13  Q.  B.  691. 

4  2  BoUe  Abr.  820;  Polard  v.  Shaffer,  1  Dall.  210. 

5  Co.  Lltt.  54  a;  3  Dane  Abr.  225;  Fay  v.  Brewer,  8  Pick.  203;  Ban* 
dall  V.  Cleaveland,  6  Conn.  828. 

§  119.  Remedy  by  action.-^The  action  of  waste  as 
formerly  known  at  common  law  was  a  mixed  action,  and 
could  only  be  brought  by  the  person  having  the  inherit- 
ance at  the  time  the  waste  was  committed  to  his  prejudice, 
against  the  tenant  in  dower,  or  by  the  courtesy  .^  Being 
confined  in  its  operation  to  the  proprietor  of  the  inherit- 
ance and  the  tenant  of  the  land,  between  whom  there 
existed  a  relation  of  privity  to  some  extent,  if,  after 
waste,  the  inheritance  was  alienated,  and  that  privity 
broken  up,  the  action  of  waste  was  gone.^  But  by  the 
statutes  of  Marlbridge  (52  Hen.  3,  c.  24),  and  that  of 
Gloucester  (6  Edw.  1,  c.  6),  the  action  was  given  a  wider 
range,  and  could  be  brought  against  the  lessee  for  life  or 
years,  or  against  the  assignee  of  the  same  for  waste  done 
after  the  assignment. ^  In  order  to  avoid  the  defects  of 
the  remedy,  as  known  to  the  common  law,  or  as  modified 
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by  the  above-named  statutes,  the  action  on  the  case  in  the 
nature  of  waste  was  devised,  which  enables  the  party 
injured  in  his  reversionary  right  to  recover  damages  for 
the  same.*  And  this  remedy  extends  to  every  case  where 
one  who  has  any  reversionary  interest  or  estate  in  the 
premises  suffers  by  the  tortious  act  of  the  actual  tenant 
or  occupant.^  It  is  an  equitable  action,  and  must  be  sus- 
tained in  all  cases,  and  against  all  persons  who  are  by 
the  common  law  or  under  the  statutes  aforesaid  liable  to 
the  action  of  waste.^  And  it  entitles  the  party  to  recover 
for  the  actual  damage  committed,  with  costs,  against  any 
one  who  commits  the  wrong,  whether  lessee  or  stranger  J 
Kor  is  the  action  defeated  by  the  transfer  of  the  premises 
by  the  plaintiff  to  the  defendant,  pending  the  action.^ 
An  entry  and  holding,  by  permission  of  and  subservient 
to  the  owner,  constitutes  a  sufficient  tenancy  to  render 
the  occupier  liable  to  the  action;  ^  and  even  a  party  in 
adverse  possession  may  be  sued  for  waste.i<)  So  it  has 
been  held  that  actions  on  the  case  in  the  nature  of  waste 
may  be  maintained  for  permissive  as  well  as  voluntary 
waste.  ^1  The  whole  matter  of  waste  is  to  a  great  extent 
regulated  by  statutes  in  the  different  States,  and  the  stat- 
ute of  the  particular  State  should  be  consulted.^ 

1  Greene  r.  Cole,  8  Wms.  Sannd.  252,  note  7:  Co.  Lltt.  218  6,  note 
122;  2  Greenl.  Cruise,  129;  Peterson  v.  Clark,  15  Johns.  205.  A  judg- 
ment creditor  has  no  such  lien  upon  the  real  estate  of  his  debtor  as 
would  cnablo  him  to  sue  and  recover  for  waste  committed  thereon: 
Lanningr  v.  Carpenter,  48  N.  Y.  408. 

2  1  Co.  Litt.  53  a;  and  see  Bates  v.  Shraeder.  13  Johns.  263;  Foot  v. 
Dickinson,  2  Met.  611;  DicJdnsou  v.  Mayor,  48  Md.  583;  30  Am.  Bep.  492. 

3  2  Blackst.  Com.  283;  Greene  v.  Cole,  3  Wms.  Saund.  252,  note  7; 
and  see  i  hipman  v.  Emeric.  3  Cal.  283;  Sackett  v.  Sackett,  8  Tick.  312; 
McLaughlin  v.  Long,  6  Har.  &  J,  113. 

4  Greene  v.  Cole,  3  Wms.  Saund.  252,  note  7;  Chase  v,  Hazelton}  7 
V.  H.  175;  Stetson  r.  Day,  51  Me.  434. 

5  Dickinson  v.  Mayor,  48  Md.  583;  30  Am.  Rep.  492. 

6  White  V.  Wagner,  4  Har.  Sc  J.  373 ;  7  Am.  Dec.  674. 

7   Chase  v.  Hazelton,  7  N.  H.  176;  Randall  v.  Cleaveland.  6  Conn. 

S28;  Short  v.  Wilson,  13  Johns.  33;  Moore  v,  Townshend,  83  N.  J. L.  284; 
Cornish  v.  Strutton,  8  Mon.  B.  586;  and  see  Hanrey  v.  Harvey,  41  Yt» 
m;  Parker  v.  Chambliss,  12  Ga.  295. 

8  Dickinson  v.  Mayor,  48  Md.  583;  80  Am.  Bep.  498. 

9  Freeman  V.  Headley,  83  N.  J.  L.  fi23. 
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10  People  V.  Davison,  4  Barb.  109. 

11  Green  v.  Cole,  3  Wms.  Saun4.  252,  note  7;  and  see  Moore  v. 
Townsbend,  33  N.  J.  L.  284.  But  compare  Heme  v.  Bembow,  4  Taant. 
764;  Jones  v.  Hill,  7  Taunt.  392;  Gibson  v.  Wells,  1  Bos.  &  P.  N.  B.  390. 

12  See  Rutherford  v.  Aiken,  3  N.  Y.  Sup.  Ct.  (T.  &  C.)  60;  Hamden 
V.  liice,  24  Conn.  350;  Sackett  v.  Backctt,  8  Pick.  309;  1  Wa.shb.  Beal 
Prop.  •122,  note.  Where  the  waste  consists  In  the  removal  of  timber, 
hay,  etc.,  from  the  premises,  the  reversioner  may  seize  them  if  he  can, 
or  sue  in  trover  for  their  conversion,  or  replevy  them,  or  bring  tres- 
pass de  bonis  for  the  takinsr:  Mooers  v.  Wait,  3  Wend.  104 ;  Bichardson 
V.  York,  14  Me.  216;  Plumer  v.  Plumer,  30  N.  H.  558 ;  Lane  v.  Thompson, 
43  N.  H.  324;  or,  if  the  tenant  has  sold  the  timber,  etc..  an  action  for 
money  had  and  received  will  lie  against  him :  Les^^m  v.  Knight,  Law 
B.  2  Cn.  App.  631.  If  trees  are  blown  down  by  a  tempest,  trover  is  tho 
proper  remedy  against  one  who  carries  them  away:  Shult  c.  Barker, 
l2Serg.  &B.272. 

§  120.  Remedy  in  equity.— A  more  usual  remedy 
in  cases  of  waste  is  that  afforded  by  courts  of  equitable 
jarisdietion,  in  granting  an  injunction  restraining  tbe 
commission  of  the  waste.i  And  it  has  become  almost  a 
matter  of  course  to  grant  this  remedy,  where  it  is  made  to 
appear  that  the  injury  complained  of  will  injure  the  in- 
heritance, or  be  productive  of  irreparable  mischief.^  and 
the  remedy  at  law  is  imperfect  or  is  wholly  denied.^  If 
the  waste  is  trivial  and  of  small  extent,  equity  will  not, 
however,  interfere  ;<  and  the  mere  apprehension  that 
waste  will  be  committed  is  not  sufficient  ground  for  an 
injunction.^  But  the  assertion  of  a  right  to  commit  waste, 
and  threats  to  do  so,  constitute  sufficient  ground.<^  The 
remedy  by  injunction  applies  to  every  species  of  waste ,' 
including  equitable  waste,  which  is  defined  to  be  that 
which  a  prudent  man  would  not  do  in  the  management  of 
his  own  affairs.^  It  is,  however,  restricted  to  cases  in 
which  the  title  is  clear  and  undisputed;^  and,  as  a 
general  rule,  is  never  granted  against  a  defendant  in  pos- 
session, claiming  adversely  to  the  plaintiff.  ^^  Nor  will 
equity  interfere  to  restrain  waste  in  cases  of  tenants  in 
common,  coparceners,  or  joint  tenants. ^^  And  if  a  ten- 
ant erects  a  building  on  the  demised  premises,  its  removal 
by  him  will  not  be  enjoined  at  the  suit  of  the  landlord,  if 
it  appears  that  the  latter  is  not  entitled  to  the  rever- 
sion.^   The  application  for  an  injunction  to  restrain. 
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waste  should,  in  general,  be  made  without  delay;  ^'  and 
especially  in  the  cases  of  mines,  due  diligence  is  requisite.!^ 

1  Denny  r.  Bmnaon,  29  Fa.  St.  882 ;  Duvall  v.  Waters.  1  Bland  Gh.  669; 
18  Am.  Dec.  850:  Kane  v.  Vanderbur{rh,  1  Johns.  Ch.  11;  Wickhain  r. 
Wlckliam,  1!)  Ves.  428;  Camp  v.  Bates,  11  Conn.  51:  Birch-Wolfe  v. 
Birch.  Law  It.  9  £q.  Cas.  6tU ;  mggiuboUiam  v,  Hawldns,  Law  B.  7  Gh. 
CTii;  3£uflr.  It.568. 

2  Anielung  v.  .Seekamp.  9  6111 A  J.  468;  Markham  v.  Howell.  83  Ga. 
608:  Atkins  r.  Chllsou,  7  Met.  'd^;  Bogey  v.  Shute,  1  Jones'  Eq.  ItiO; 
Leightoii  V.  Leighton,  82  Me.  399. 

3  Cockey  v.  Carroll,  4  Md.  Ch.  344;  Watson  v.  Hunter,  5  Johns.  Ch. 
170.  Injunction  and  account  of  past  waste  may  be  sought  in  one  salt: 
Duvall  V.  Waters,  1  Bland  Ch.  569;  lH  Am.  Dec.  350. 

4  Barry  p.  Barry,  1  Jacob  Sb  W.  631.  Compare  Livingston  v.  Key- 
nolds,2tfWeud.  116. 

6   Hanson  v.  Gardiner,  7  Yes.  807. 

6  Bodgers  v.  Rodgers,  II  Barb.  695:  Loudon  v.  Warfleld,  5  Marsh. 
J.  J.  IfKi;  Canal  Co.  v.  Comegys,  2  Inu.  469;  Campbell  v.  Allgood,  17 
Beav.  62U. 

7  Hawley  v.  Clowes,  2  Johns.  Ch.  122. , 

8  Turner  r.  Wright,  2  DeGex,  F.  &  J.  234 ;  and  see  2  Story  £q.  Jnr. 
S915. 

9  Storm  V.  Mann,  4  Johns.  Ch.  21 :  Hough  v.  Martin,  2  Dev.  &  B.  Eq. 
S79;  Gibsou  p.  Smith,  2  Atk.  l&i;  Hlggius  v.  Woodward,  1  Honk.  Ch. 
U'2i  Tessier  v.  Wise,  3  Bland  Ch.  60.  But  compare  Green  v.  Keen,  4 
Hd.98. 

10  Lansing  v.  Rteamboat  Go.  7  Johns.  Ch.  162 :  PlUsworth,  v.  Honton. 
6  Yes.  51.  But  compare  Cornelius  v.  Post,  9  N.  J.  £q.  196;  Earl  Tal> 
bot  p.  Scott.  4  Kay  &  J.  96. 

11  Hihu  p.  Peck,  18  Cal.  640;  Hole  p.  Thomas,  7  Yes.  689.  Compare 
Twort  r.  Twort,  16  Yes.  128;  O^lesby  Coal  Co.  v.  Pasco,  79  111.  164; 
Ilawley  p.  Clowes,  2  Johns.  Ch.  122. 

12  Perrine  p.  Marsdeu,  34  Cal.  14. 

1 8  Barry  p.  Barry,  1  Jacob  &  W.  631.  Compare  Att.-Gen.  p.  Eastlake, 
11  Hare,  228;  Bagot  p.  Bagot,  32  Beav.  6U9;  Cregan  p.  Cullen,  16  Ir.  Ch. 
339. 

14  Norway  v.  Bowe,  19  Yes.  169;  Clegg  p.  Edmondson,  8  DeGex,  M. 
ii  G.  806*  • 

CHAPTER  Xn. 

ESTATE  AT  WILL. 

S  121.  Definition  of. 

S  122.  Incidents  to. 

S 128.  How  determined. 

S 124.  Estate  from  year  to  year. 

S  125.  Nature  of  tenancy  at  sufferance. 

5 126.  License. 

5 127.  Bevocation  of  license. 

§  121.    Definition  of.— An  estate  at  will  is  defined  to 
be  an  estate  in  lands,  which  the  tenant  has,  by  entry 
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made  thereon,  under  a  demise,  to  bold  during  the  joint 
wills  of  the  parties  to  the  same.i  The  lessee  is  called 
tenant  at  will,  because  he  has  no  certain  or  sure  estate.^ 
The  tenancy  may  arise  by  implication,  as  well  as  by  ex* 
press  words; 8  as  where  one  enters  upon  land  by  permis- 
sion of  the  owner  for  an  indefinite  period,  even  without 
the  reservation  of  any  rent,  he  is,  by  implication  of  law,  a 
tenant  at  will>  The  tenancy  may  be  created  by  an  occu- 
pation under  a  lease  or  deed  which  is  void;^  or  under  a 
contract  with  the  owner  for  a  purchase  not  yet  completed.^ 
So  one  let  into  possession  under  an  agreement  that  a  lease 
shall  be  executed,  but  in  the  mean  time  he  shall  enjoy  the 
premises  on  the  terms  of  the  lease,  becomes  immediately 
a  tenant  at  will.T  And,  in  general,  all  interests  in  the 
use  and  enjoyment  of  lands  for  uncertain  and  indefinite 
terms  are,  in  construction  of  law,  leases  at  will.^  Where 
A  granted  to  B  the  right  to  enter  upon  his  land,  and  to 
mine  and  remove  coal  and  other  minerals  therefrom 
'*  during  the  continuance  of  the  agreement,"  and  to  erect 
all  needful  buildings  for  that  purpose,  paying  to  A  a  cer- 
tain price  per  ton  for  the  minerals  taken,  and  it  was 
agreed  that  B  should  have  the  right  to  cease  mining,  and 
to  remove  his  buildings  at  any  time— it  was  held  that  B 
took  an  estate  at  will,  determinable  at  the  will  of  either 
party.d  But  a  mere  agreement  by  a  tenant  to  pay  rent  in 
advance  does  not  create  tliis  estate.^o 

1  Co.  Litt.  55  a;  1  Washb.  Real  Prop.  370;  Bayley  v.  Fitzmaurlce,  8 
£1.  &  B.  67i);  Pollock  v.  KlttreU,  3  Tayl.  153;  Kjilght  v.  Indiana  Coal 
etc.  Co.  47  lud.  iU5:  17  Am.  Kep.  ()92;  Austin  v.  Thompson,  45  N.  H.  113. 
See  Goodeuow  v.  Allen,  tm  Me.  3U8. 

2  2  Greenl.  Cruise,  276,  277:  and  see  Bichardson  v.  Langridge,  4 
Taunt.  iSL 

3  Jackson  v.  Bradt,  2  Cainea,  169;  Rex  v.  Flllongley,  1  Term  Rep. 
458;  Doe  v.  Cox.  11  Q.  B.  1:22;  Say  r.  Stoddard,  27  Oiilo  St.  478;  ElUoU 
v»  Stone,  1  Gray,  571. 

4  Burns  v.  Bryant,  31  N.  T.  453;  Sarsfield  v.  Healy,  60  Barb.  245; 
Lamed  v.  Hudson,  60  N.  T.  102;  Jones  p.  Shay,  50  Cal.  508;  Wright  p. 
Roberts,  52  Wis.  l(il;  Ball  v.  CulUmore,  2  Cromp.  M.  &  B.  120:  5  Tyrw. 
753;  Dame  v.  Dame,  38  N.  H.  429;  and  see  Bight  v.  Beard,  13  East,  210; 
Doe  V.  Qulgley,  2  Camp.  505;  Bamsden  v.  Thornton,  Law  k.  1  H.  L. 
Gas.  129. 

5  Doe  r.  Stennett,  2  Esp.  717;  Ezelle  v.  Paiker,  41  Miss.  520:  Deim 
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V.  Feaniside»  1  Wlls.  176:  Hayser  v.  Chase,  13  Mich.  98.   Or  under  an 
agreementfor  a  lease:  Braythwayte  v.  Hitchcock,  10  Mees.  &  W.  494. 

6  Proprietors  etc.  v.  M'Farland,  12  Mass.  325;  Jackson  v.  Miller,  7 
Cowen,  747;  Jones  v.  Jones,  2  lUch.  542;  Glascock  v.  Kobards.  14  Mo. 
S50;  Dean  v.  Comstock,  32  111.  180;  Bisely  v.  Byle,  11  Mees.  &  W.  16. 

7  Anderson  v.  Midland  Railw.  Co.  3  El.  &  E.  614;  and  see  Man- 
chester V.  Doddridge,  3  Ind.  360;  Doiiue  v.  Trustees  etc.  33  m.  578. 

8  Cheever  t».  Pearson,  16  Pick.  271 ;  Leavitt  v.  Leavltt,  47  N.  H.  329; 
Gould  V.  Thompson,  4  Met.  224;  Doe  r.  McKaeg,  10  Bam.  &  C.  721; 
Post  r.  Post,  14  Barb.  253;  Doe  v.  Baker,  4  Dey.220;  Bich  v.  Bolton,  46 
Vt.  84;  14  Am.  Bep.  615.  But  the  mere  occupancy  of  property  does 
not  necessarily  imply  the  relation  of  landlord  and  tenant:  £dmonson 
r.  Kite,  43  Mo.  176;  Jordan  v.  Mead,  19  La.  An.  101. 

9  Knight  v.  Indiana  Coal  etc.  Co.  47  Ind.  105;  17  Am.  Bep.  692:  and 
see  Kitchen  r.  Pridgen,  3  Jones  (N.  C.)  49. 

10  Spragne  v.  Quinn,  108  Mass.  553.  A  parol  gift  of  land  creates  a 
tenancy  at  will:  Jackson  v.  Bogers,  1  Johns.  Cas.  33;  2  Caiues  Cas.  314. 

§  122.  Incidents  to.— A  tenant  at  will  is  entitled  to 
emblements,^  if  the  estate  be  determined  by  the  lessor  ;3 
otherwise  if  the  tenant  terminates  the  tenancy  by  his 
own  act  or  fault.^  One  who  is  let  into  possession  under 
a  parol  contract  to  purchase  is  a  tenant  at  will,  so  far  as 
relates  to  the  emblements.^  And  a  lease  terminable  in  the 
spring  of  any  year,  in  case  the  farm  is  sold,  is  practicably 
one  at  will,  and  the  tenant  is  entitled  to  a  crop  of  grain 
sown  by  him  in  the  f  all.^  A  tenant  at  will  is  also  entitled 
to  reasonable  estovers,^  and  it  has  been  held  that  manure 
made  upon  the  land  belongs  to  him.?  An  obligation  to 
pay  rent  is  not  a  necessary  incident  of  a  tenancy  at  will.^ 
Thus,  one  who  is  let  into  possession  under  a  contract  to 
purchase  is  strictly  a  tenant  at  will,^  but  he  is  not  liable 
for  rent,  while  the  contract  of  sale  is  open,  because  a 
promise  to  pay  rent  cannot  be  implied  in  such  a  case,  the 
tenant  haying  entered  under  a  different  contract.  i<*  But 
if  he  continues  in  possession  after  the  contract  for  pur- 
chase is  wholly  at  an  end,  by  the  fault  of  the  vendor,  he 
may  be  held  liable  as  tenant  for  use  and  occupation.^ 
If,  however,  the  refusal  to  perform  the  contract  of  sale  is 
on  his  part,  and  be  still  continues  in  possession,  the  rem* 
edy  of  the  owner  is  an  action  of  trespass,  and  not  assump- 
sit.u  And  if  a  tenant  at  will  cuts  down  timber-trees,  or 
pulls  down  houses,  the  lessor  may  bring  trespass  against 
him,^  but  he  is  not  technically  chargeable  in  waste.^^ 
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1  See  J  36,  antes  Bellly  v.  Rlnglaad,  44  Iowa,  422;  Lelghton  v. 
Theed,  1  Baym.  Ld.  707.  - 

2  Whltemarsh  v.  Cattlng»  10  Jobns.  361 ;  Slmpklns  v.  BoRen,  15 IIL 
398:  Doe  r.  Price,  0  Biug.  358;  King  v.  Fowler,  14  Pick.  238;  blierbame 
V.  Jones,  20  Me.  70;  Keuna  v.  Nugent,  7  I.  B.  C.  L.464. 

3  Oland's  Case,  5  Bep.  116;  Bulwerv.  BcQwer,2  Bam.  &  Aid.  470  j 
Carpenter  v.  Jones,  63  111.  517. 

4  Harris  v.  Frink,  49  N.  Y.  24;  10  Am.  Bep.  318. 

5  Ff auner  v.  Stunner,  40  How.  Pr.  401. 

6  Davis  r.  Thompson,  13  Me.  209;  Chandler  v.  Thurston,  10  Pick. 
209.    See  §  36,  ante. 

7  See  Binehart  v.  Olwlne,  5  Watts  &  S.  157;  Smlthwick  v.  Ellison, 
2  Ired.  326;  Boberts  v.  Barker,  I  Cromp.  A  M.  809. 

8  Doe  V.  Baker,  4  Dev.  (S.  C.)  220;  and  see  $  121,  ante, 

9  Howard  v.  Shaw,  8  Mees.  &  W.  122;  $  121,  ante, 

10  Winterbottom  v.  Ingham,  7  Q.  B.  611;  Hough  v.  Blrge,  11  Vt.  190; 
Sylvester  v.  Balstou,  31  Barb.  286;  Colfman  v.  Huck,  24  Mo.  496^  Com- 
pare Stone  r.  Sprague,  20  Bai'b.  609. 

11  Dwight  V.  Cutler,  3  Mich.  566;  Howard  v.  Shaw,  8  Mees.  A  W.  122. 

12  Howard  v.  Shaw,  8  ^ees.  AW.  122;  Bancroft  v.  Wardwell,  13 
Jobns.  489;  Smith  v,  Stewart,  6  Johns.  46;  Brewer  v.  Couover,  15  Pa. 
St.  215. 

13  Daniels  p.  Pond,  21  Pick.  367 ;  Phillips  «.  Covert,  7  Johns.  1. 

14  Lady  Shrewsbury's  Case,  5  Bep.  13  6;  Co.  Litt.  57  a;  Howell  v. 
Howell,  7  Ired.  496;  Cooper  v.  Adams,  6  Cush,  87. 

§  123.  How  determined.— A  lease  or  estate  wbicb 
is  at  the  will  of  one  of  the  parties  is  equally  at  the  will 
of  the  other  party,  and  either  of  them  may  determine 
his  will,  and  quit  his  connection  with  the  other  at  his 
own  pleasure.^  So  the  tenancy  will  terminate  on  the 
death  of  either  the  lessor  or  lessee,^  or  by  the  desertion  of 
the  premises  by  the  latter.^  And  if  the  lessea  assigns 
over  the  land  to  another,^  or  commits  an  act  of  waste,  his 
estate  is  thereby  determined.^  On  the  other  hand,  any 
act  of  ownership  exercised  by  the  lessor,  which  is  incon- 
sistent with  the  existence  of  the  estate,  will  o])erate  as  a 
determination  of  it.o  Any  act  done  upon  the  land  by 
him  iu  assertion  of  his  title  to  the  possession  determines 
the  willJ  So,  in  the  absence  of  statutory  provisions 
therefor,  a  tenant  strictly  at  will  is  not  entitled  to  notice 
to  quit,  but  a  mere  demand  of  possession  is  sufficient.^ 

I  Price  V.  Price,  2Maulo  &  R.  464;  9  Blng.  856;  Locko  ».  Afatthews, 
13  Coin.  13.  N.  S.  75;];  Dou  r.  Uichards,4  lud.  374;  Kiiight  v.  ludiauft 
Goal  etc.  Co.  47  lud.  105;  17  Am.  liep.  (>J7. 
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2  Howard  v.  Memam,  6  Cnsh.  568;  Cody  v.  Qnarterman,  12  Ga.  400  * 
Roble  V.  Smith,  21  Me.  114;  Jamesv.  Dean,  11  Yes.  391. 

3  Say  V.  Stoddard,  27  Ohio  St.  478;  Chandler  v.  Thurston,  10  Pick. 
205. 

4  Conninffham  v.  Holtou,  55  Me.  33;  Cooper  v.  Adams.  6  Cush.  87; 
compai'e  Flnhoni  v.  Souster,  2U  £ug.  L.  &  £q.  501 ;  8  Ex.  772. 

5  Daniels  v.  Fond,  21  Pick.  367. 

6  Dorrell  v.  Johnson,  17  Pick.  263;  PoU'^n  v.  Brewer,  7  Com.  B.  N. 
S.  871 :  Walden  v.  Bodley,  14  Peters,  162;  Turner  r.  Doe,  9  Mees.  &  W. 
643:  Kelly  r.  Waite.  12  Met.  300;  HoUy  v.  Brown,  14  Conn.  255;  Curils  * 
e.  Galvin,  1  Allen,  215. 

7  Ball  V.  Cullimore.  2  Cromp.  M.  A  R.  120;  and  see  Daniels  v.  Davi- 
son, 16  Yes.  252;  Benedict  v.  Morse,  lu  Met.  223;  Cook  r.  Cook,  28  Ala. 
66U;  Rising  v.  Stannard,  17  Mass.  281.  Compare  Doe  v.  Thomas,  6  Ex. 
8&4:  Cbeeverv.  Pearson,  16  Pick.  266. 

8  Jackson  v.  French,  5  Wend.  337;  Lamed  v.  Hudson,  60  N.  T.  105; 
Bich  V.  Bolton,  46  Yt.  84;  14  Ain.  Rep.  615;  and  see  Shorey  v.  Farrell, 
114  Mass.  441 ;  Col&u  v.  Lunt,  2  Pick.  7U. 

§  124.  Estate  from  year  to  year.— Under  the  oper- 
ation of  judicial  decisions,  estates  at  will,  in  the  strict 
sense »  have  become  almost  extinguished,  and  tenancies 
from  year  to  year  have  succeeded  to  them.^  The  reserva- 
tion of  an  annual  rent  is  regarded  as  an  essential  element 
of  the  latter,^  and  each  party  is  bound  to  give  reasonable 
notice  (six  months  at  common  law)  of  an  intention  to  ter- 
minate the  tenancy .8  A  demise  which  fixes  no  definite 
term,  but  reserves  an  annual  rent,  payable  quarterly, 
creates  a  tenancy  from  year  to  year.*  So  when  a  tenant, 
under  a  demise  for  a  year  or  more,  holds  over  after  the 
end  of  his  term,  without  any  new  agreement  with  the 
landlord,  he  may  be  treated  as  a  tenant  from  year  to 
year,  and  in  all  other  respects  as  holding  upon  the  terms 
of  the  original  lease.^  And  he  will  be  deemed  such  ten- 
ant, if  the  landlord  either  receives  or  distrains  for  rent 
accruing  after  the  end  of  the  original  t.erm.^  There  are 
also  other  ways  in  which  the  landlord  may  signify  liis  as- 
sent to  the  tenancy,  and  it  may,  perhaps,  be  inferred 
from  liis  silence  and  the  mere  lapse  of  time.''  An  entry 
aud  occupancy  under  a  verbal  lease,  which  is  void  be- 
cause for  a  longer  period  than  is  allowed  by  statute,  will 
support  a  holding  from  year  to  year  until  ended  by 
notice;  ^  aud  the  tenancy  will  be  subject  to  all  the  condi- 
BOOXK  lUSAL  PBor.— 18* 
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tions  of  the  verbal  lease  except  as  to  tlie  term.^  So  if  a 
tenant  is  in  possession  under  a  parol  ajj^reement  void  by 
the  statute  of  frauds,  paying  the  rent  monthly,  tliis  creates 
a  tenancy  from  month  to  month,  which  can  only  be  termi- 
nated by  proper  notice. ^^^  The  notice  to  quit  necessary  to 
determine  a  tenancy  from  year  to  year,  which  at  common 
law  was  fixed  at  six  months,^^  must  expire  at  the  end  of 
the  year.^  In  cases  of  tenancies  for  periods  running  less 
than  a  year,  the  notice  must  be  regulated  by  the  letting, 
and  must  be  equivalent  to  a  period.^  Thus,  notice  is 
necessary  to  determine  a  monthly  or  weekly  renting,  and 
a  month's  or  week's  notice,  respectively,  is  sufficient. ^^ 
And  a  notice  to  quit  on  the  day  corresponding  with  the 
day  of  letting  and  entry,  at  the  end  of  a  recurring  period 
of  tlie  holding,  is  held  to  be  valid.^  Parol  notice  is  suffi- 
cient, unless  required  by  agreement  of  parties  or  by  stat- 
ute to  be  in  writing.^^^  Notice  must  be  served  on  the 
landlord's  own  tenant,  and  not  on  a  sub-tenant  of  the 
lessee;  ^^  or  if  the  notice  is  by  the  tenant,  it  must  be  to  his 
immediate  landlord.^^  The  effect  of  a  notice  to  quit  may 
be  waived,  as  where  the  landlord,  by  some  act,  recognizes 
the  tenancy  as  continuing  after  the  time  of  the  notice  has 
expired.^  It  is,  however,  a  question  of  intention,  and 
open  to  explanation .2<>  If  the  tenant  die  within  the  time 
of  the  notice  to  quit,  his  rights  for  the  remainder  of  the 
term  would  pass  to  his  personal  representatives.^ 

1  4  Kent  Com.  112:  Doe  v.  Green,  9  Ad.  &  E.  658:  Doe  v.  Smarldge, 
7  Ad.  &  E.  N.  S.  959;  Right  o.  Darby,  1  Term  K.  159;  Bidgley  v.  SCUl- 
well.  28  Mo.  400. 

2  Daidge  «.  Bowers,  2  Mees.  ft  W.  865;  Pone  v.  Garland.  4  Tounge 
A  C.  3f)4;  Williams  V.  Deviar.  31  Mo.  1;  Doe  v.  Baker,  4  Dev.  220;  Silsoy 
V.  Alien,  43  Vt.  172;  Kich  v.  Bolton,  46  Vt.  »4;  14  Am.  Hep.  615. 

5  Johnstone  v.  Huddlestone,  4  Bam.  &  C.  922;  Schuyler  r.  Smith, 
51  N.  T.  309:  10  Am.  Itep.  609;  HaU  o.  Wadsworth,  28  Vt.  410;  Holmes 
V.  Day,  8 1.  B.  C.  L.  235. 

4  Lesly  V.  Randolph,  4  Rawle,  123;  and  see  Jackson  v.  Bradt,  S 
Calnes,  169;  Roe  v.  Lees,  2  Black.  W.  1173. 

6  Sullivan  r.  Gary,  17  Cat.  80;  Jackson  v.  Salmon,  4  Wend.  327;  Dea 
V.  Mcintosh,  4  Ired.  291:  Thomas  v.  Packer,  1  Hurl,  ft  N.  669;  Kelly  o. 
Patterson,  Law  B.  9  P.  G.  681:  10  Eng.  B.  Z!i9;  Patton  v.  Axley,  5  Jones 
(N.  C.)  440;  Laguerenne  v.  Dougherty,  35  Pa.  St.  45;  Witt  r.  Mayor 
etc.  6  Rob.  (N.  Y.)  441;  Tolle  v.  Orth,  75  Ind.  298;  39  Am.  Bep.  147; 
Schuyler  v.  Smith,  51  N.  Y.  309;  10  Am.  Bop.  609. 
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6  Conway  v.  Starkweather,  1  Oenio,  113;  Bowan  v.  Lytle,  11  Wend.  > 
616;  Russell  V.  Fabyau,  34  M.  H.  223. 

7  Bowan  r.  Lytle,  11  Wend.  616. 

8  Schuyler  v.  Leggett.  2  Cow.  660;  Craske  «.  Christian  Union  Pub* 
llshlng  Co.  17  Him,  319;  Williams  v,  Ackerman,  8  Oreg.  405;  Coau  v. 
Mo]e,%)  Mich.  454. 

.   9   Dorr  r.  Barney,  12  Hun,  259;  Beeder  v.  Sayre,  6  Hun,  564;  Lonns* 
bery  v.  Snyder,  31 «.  "S.  514. 

10  People  r.  Darling,  47  N.  T.  666;  and  see  Witt  v.  Mayor  etc  5  Bob. 
(N.  Y.)  244;  6  Hob.  (N.  T.)  441. 

11  Doe  V.  Spence,6  East,  120;  Trousdale  v.  Darnell,  6  Yerg.  431; 
Ranchet  v.  Whitney,  1  Vt.  311;  Jackson  r.  Bryan,  1  Johns.  322;  Bunt  v. 
Morton,  18  111.  75:  Den  p.  Mcintosh.  4  Ired.  2!)1.  In  some  of  the  States 
it  is  reduced  to  three  mouths:  Steffens  v.  £arl,  11  Vroom,  128;  29  Am. 
Bep.214;  Logan  e.  Herron,  8  Serg.  &  K.  458;  Godardv.  Ballroad  Co.  3 
Blch.  34<>;  Currier  v,  Perley,  24  N.  H.  219. 

12  Doe  V.  Watts,  7  Term  Bep.  83;  Floyd  v.  Floyd,  4  Bich.  23;  Bessell 
V.  lAndsberg.  7  Q.  B.  638;  Baker  r.  Adams,  5  Cusn.  99. 

IS  See  Doe  v.  Donovan,  1  Taunt.  555:  Currier  v.  Baker,  2  Oray,  224; 
Hauchet  v.  Whitney,  1  Vt.  311. 

14  Doe  r.  Scott,  6  Bing.  862;  Peacock  v.  Baffan,  6  Esp.  4;  Walker  «. 
Sharpe,  14  Allen,  43;  Prmdle  v.  Anderson,  23  Wend.  616;  Steffens  v. 
Earl,  11  Vroom,  128;  29  Am.  Bep.  214. 

15  Steffens  v.  Earl,  11  Vroom,  128;  29  Am.  Rep.  214. 

16  Timmlns  v.  Rawlinson,  1  Black.  W.  533;  3  Burr.  607. 

17  Hatstat  v.  Packard,  7  Gush,  245;  Pleasant  v.  Benson,  14  East,  234. 
See  Doe  v.  Hughes,  7  Mees.  &  W.  139;  Widger  v.  Browning,  2  Car.  A  P. 
623. 

18  Doe  0.  Mllward,  3  Mees.  A;  W.  328. 

19  Doe  V.  Palmer,  16  East,  53;  Prindle  v.  Anderson,  19  Wend.  891; 
Boynton  v.  Bodwell,  113  Mass.  531. 

20  Doe  r.  Palmer.  16  East,  53;  Kimball  v.  Bowland,  6  Gray ,224:  Doe 
V.  Batten,  Cowp.  243.  Compare  Blyth  v.  Dennett,  22  Law  J.  B.  (K.  S.) 
79:  16Eng.L.A£q.  424. 

21  Cody  r.  Qnarterman,  12  Ga.  386;  Bobie  v.  Smith,  21  Me.  114. 

§  125:  Nature  of  tenancy  at  Bufferance.— A  ten- 
ant at  sufferance  is  one  who  holds  over  by  wrong,  after 
the  determination  of  his  interest,  having  no  estate,  but  a 
naked  possession  only,  and  standing  in  no  privity  to 
the  landlord.^  An  illustration  of  this  kind  of  tenancy  is 
the  case  of  a  tenant  pur  autre  vie,  who  continues  in  pos- 
session after  the  death  of  the  cestui  que  vie.^  So  a  tenant 
for  years  holding  over  after  the  expiration  of  his  term 
becomes  a  tenant  at  sufferance  ;S  so  if  a  tenant  at  will 
continues  in  possession  after  tbe  will  is  determined  by 
the  death  of  the  lessor.^  And  if  a  person  selling  lauds 
agrees  to  deliver  them  up  to  the  grantee  on  a  certain 
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day,  but  continues  in  possession  after  tliat  day,  be 
is  a  tenant  at  sufferance.<>  So  if  tbe  mortgagor  remains 
in  possession  after  a  sale  of  tbe  mortgaged  premises 
on  foreclosure,  be  is  a  tenant  at  sufferance.^  In  sbort, 
any  one  wbo  continues  in  possession  without  agreement, 
after  a  particular  estate  ended,  is  sucb  a  tenant.^  Since 
tbe  wrongful  boldlng  over  is  by  tbe  lacIuB  of  tbe  landlord, 
tbe  tenant  is  not  at  common  law  liable  for  rent;^  nor,  on 
.tbe  otber  band,  is  be  entitled  to  emblements,^  or  notice 
to  quit-^^*  Before  entry,  tbe  landlord  cannot  maintain  an 
action  of  trespass  against  such  a  tenant  ;U  but  be  may 
enter  and  dispossess  tbe  tenant  by  force,  reap  tbe  crops, 
and  tbus  determine  tbe  tenancy.^^  And  baying  actually 
regained  bis  possession,  be  may  tben  have  trespass 
against  tbe  tenant  for  tbe  adverse  holding,  i* 

1  Wllde  V.  CantiUon,  1  Johns.  Cas.  123;  Jackson  v.  ParkhQr8t,5 
John-H.  rJ8;  UusseUv.  Fab/an,  34  N.  H.  218;  Doe  v.  Hall,  2  Dowl.  ^k  B. 
38.    See  Smltli  v.  Littlefleld,  fil  N.  Y.  5^;  Bacon  v.  Bacon,  9  Conn.  334, 

2  Co.  Lit.  67  b;  and  see  Bowan  v.Lytle,  11  Wend.  617;  Livingston 
V.  Tanner,  12  Barb.  484. 

3  Jackson  v.  Tarkhurst,  6  Johns.  128;  Jackson  v.  M'Leod,  12  Johns. 
182;  Hullis  v.  Pool,  3  Met.  350. 

4  Co.  Lit.  57  b ;  Benedict  v.  Morse,  10  Met  223. 

5  Wood  V.  Hyatt,  4  Johns.  312;  4  Johns.  150. 

6  Kiiigsley  r.  Anies,  2  Met.  29. 

7  Livingston  v.  Tanner,  12  Barb.  484;  Haoxhnrst  v.  Lobree,  38  Cal. 
563;  Siiupkin  o.  A:iliui-st,  4  Tyrw.  781. 

8  Livingston©,  l.iuner,  14  N.  Y.  66;  Rowan  v.  Lytle.  11  Wend.  617; 
Flood  V,  Flood,  1  Allen.  217 :  Finch's  Case,  2  Leon.  143.  Compare  Dela- 
no V.  Montague,  4  Cash.  42. 

9  Doe  V.  Turner,  7  Mees.  A  W.  226. 

10  Kelly  V.  Waite,  12  Met.  300;  Young  «.  Smith,  28  Mo.  65;  Living* 
St  on  V.  Tanner,  14  N.  Y.  64;  Kunzle  v.  wixom,39  Mich.  384;  State  v. 
Moore,  41  N.  J.  L.  515. 

11  Jackson  v.  Farkhurst,  5  Johns.  128;  and  see  Livingston  o.  Tanner, 
14  N.  Y.  66. 

12  Hyatt  V.  Wood,  4  Johns.  150;  Clapp  v.  Paine,  18  Me.  264;  Beecher 
r.  Fanuele,9  Yt.  352;  -Edwards  p.  Hale,  9  Allen,  462;  Duncan  v.  Blach- 
foi-d,  J  Serg.  &  R.  480:  Johnson  v.  Haunahan,  1  Strob.  313;  Pollen  v. 
Brewer,  7  Coni.  B.  N.  S.  371.  The  landlord  in  such  case  is  not  liable  in 
ail  action  to  the  oth^r  party,  though  he  might  thereby  subject  himself 
to  indictment  for  breach  of  the  peace:  Sterling  v.  warden,  51  N.  H. 
217;  12  Am.  Uep.  95,96;  Harvey  r.  Bridges,  14  Mees.  &  W.  442.  Com- 
pare Newton  v.  Harland,  1  Man.  &  G.  644;  Beecher  v.  Parmele^  9  Vt. 
352. 

13  Hey  0.  Moorehouse,  6  Bing.  N.  C.  52;  Dowell  v.  Johnson,  17  Pick. 
26o;  I'earce  r.  Ferris,  10  N.  Y.  2UU. 


149  BSTATB  AT  WILL.  §§  126-127 

§  126.  License.— A  license  is  an  authority  gfiven  to 
do  some  one  act,  or  a  series  of  acts,  ou  the  land  of  an- 
other, without  passing  any  estate  in  the  land ;  ^  such  as  a 
license  to  hunt  in  another's  land,  or  to  cut  down  a  certain 
number  of  trees.^  A  license  may  be  created  by  parol,' 
and  is  often  implied  by  the  act  of  the  owner  of  the  land.^ 
It  is  so  much  a  matter  of  personal  trust  and  confidence 
that  it  does  not  extend  to  any  one  but  the  licensee,"  and  is 
not  capable  of  being  assigned  or  transferred  by  the  per- 
son to  whom  it  is  granted.^  It  is  likewise  personal  as  to 
the  grantor.7  But  although  ordinarily  regarded  as  per- 
sonal, it  will  nevertheless  apply  to  and  protect  the  agents 
and  servants  of  the  licensee,  whenever,  from  the  circum- 
stances, it  can  be  presumed  that  there  was  an  implied 
license  to  such  persons.'  A  mere  license  cannot  be  rip- 
ened into  a  right  by  lapse  of  time.^ 

1  Cook  t.  Stearns,  11  Mass.  933,  537;  Cheever  v.  Pearson.  16  Pick. 
278;  Bridges  v.  Purcell,  1  Dev.  &  B.  496;  Muinford  v.  Whitney,  15 
Wend.  38U:  30  Am.  Dec.  60.  See  as  to  distinction  between  license  and 
easement:  Doolittle  v.  Eddy,  7  Barb.  74. 

2  Coofc  r.  Steams,  11  Mass.  537 ;  Prince  «.  Case,  10  Conn.  378;  Emer- 
son V.  Flak,  6  Me.  200;  19  Am.  Dec.  206. 

8  Doolittle  r.  Eddy.  7  Barb.  74;  Cheever  v.  Pearson,  18  Pick.  273; 
Wood  V.  Leadbltter»  13  Mees.  &  W.  838;  Hill  r.  HiU,  113  Mass.  103;  18 
Am.  Kep.  455;  Bachelder  v.  Sanborn,  24  N.  H.  479. 

4  Ctowen  v.  Philadelphia  Exchange  Co.  5  Watts  &  S.  143;  Harris  v. 
GUlingham,  6  N.  H.  9:  23  Am.  Dec.  700.  A  license  from  a  motuor  to  a 
son.  to  open  the  family  tomb  to  deposit  the  corpse  of  a  deceiised  sou, 
will  be  implied  from  the  relation  of  the  parties,  the  exigencies  of  the 
case,  and  the  usages  and  customs  of  a  civilized  community:  Lakiu  v. 
Ames,  10  Cush.  108. 

6  Burales  v.  Lesnre,  24  Pick.  190;  Emerson  v.  Fisk.6  Me.  200;  Cole- 
man V.  Foster,  37  £ug.  L.  &  £q.  489;  Harris  v.  Glllingham,  6  N.  H.  9;  23 
Am.  Dec.  700. 

6  Harris  r.  Oillingham,  6  N.  H.  11 ;  Jackson  v.  Baboock.  4  Johns.  418; 
Hendenhall  v.  Kiluck.  61 N.  Y.  24ii;  Hill  v.  CuttiuKi  113  Mass.  107;  Foot 
V.  New  Haven  etc.  U.  B.  Co.  23  Conn.  214. 

7  Yeakle  v.  Jacob,  33  Pa.  St.  376;  Blddle  v.  Brown,  20  Ala.  413. 

8  Sterling  v.  Warden,  51 N.  H.  217 ;  Curtis  r.  Galvln,  1  Allen.  217. 

9  Coaiter  v.  Hunter.  4  Band.  68;  15  Am.  Dec  72(5;  and  sec  Part- 
ridge V.  First  lud.  Church,  39  Md.  49;  Prince  v.  Case,  10  Conn.  375. 

§  127.  Revocation  of  license.— A  license  is  iu  its 
nature  revocable,  and  so  long  as  it  remains  executory, 
may  be  revoked  at  the  pleasure  of  the  licensor.  ^    But  an 
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executed  license  cannot  be  revoked;  in  other  words,  an 
act  lawful  when  it  was  done,  in  virtue  of  the  license  and 
permission  of  the  owner  of  the  laud,  cannot  be  rendered 
unlawful  by  a  subsequent  revocatian  of  such  authority.^ 
So  a  license  often  comprises  or  is  connected  with  a  grant, 
and  then  the  party  who  has  given  it  cannot  in  general 
revoke  it,  so  as  to  defeat  his  grant,  to  which  it  was  inci- 
dent.^ And  such  a  license  may  be  transferred  and  as- 
signed.^ A  familiar  instance  is  where  one  sells  chattels 
on  his  own  land,  in  which  case  the  accompanying  license 
cannot  he  revoked  until  the  purchaser  has  had  a  reason- 
able time  to  enter  and  remove  them.^  And  as  a  general 
rule,  the  licensee  should  have  a  reasonable  time  for  re- 
moving ofif  the  premises  of  another  what  he  has  been 
licensed  to  put  thereon.<(  So  in  many  cases  the  principles 
of  an  equitable  estoppel  are  applied,  and  it  is  held  that 
one  cannot  recall  the  license  where  he  permits  another 
on  its  faith  to  erect  buildings,  dams,  or  other  improve- 
ments on  his  land.7  Thus  it  was  held  tliat  a  parol  license, 
without  consideration,  to  use  the  waters  of  a  stream  for  a 
saw-mill,  cannot  be  revoked  at  the  grantor's  pleasure, 
where  the  grantee,  in  consequence  of  the  license,  has 
erected  a  mill.^  But  a  license  to  erect  a  dam  for  tempo- 
rary purposes  ends  by  the  decay  of  the  dam,  and  will  not 
authorize  the  erection  of  another  dam  in  its  place.  ^  The 
death  of  either  party  will  of  itself  revoke  the  license  ;i<* 
and  a  transfer  or  alienation  of  the  interest  of  the  licensor 
in  the  subject-matter  of  the  license  revokes  it.^^  One 
who  enters  upon  the  land  of  another  to  remove  buildings 
he  has  erected  there,  under  a  parol  license  from  the 
owner,  cannot  be  held  liable  in  trespass;  ^^  but  if  resisted, 
he  cannot  enforce  his  claim  by  a  breach  of  the  peace,  as 
by  an  assault  and  battery.^^ 

1  Drake  v.  Wells.  11  AUen.  141:  Hill  v.  Hill.  113  Mass.  103;  BartleU 
V.  Prescott,  41  N.  H.  493;  Mumford  v.  Whitney,  15  Wend.  StjO;  HltcheuB 
V.  SliaUer,  32  Mich.  496;  Smart  v.  Sandars,  5  Com.  B.  894. 

2  Cheever  v.  Pearson,  16  Pick  ^73;  and  see  Kent  v.  Kent,  18  Pick. 
669. 
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3  Wood  V.  Manley.  11  Ad.  A  E.  34;  Wood  o.  Leadbitter,  13  Mees.  A 
"W.  845;  Hewitt  v.  Johnson,  7  Ex.  75;  Jackson  v.  Babcock,  4  Johns.  418; 
Ferris  v.  Irving,  28  CaL  645. 

4  Miller  v.  State,  39  Ind.  267:  Seattle  «.  Butler,  21  Mo.  313;  Thomp- 
son V.  McElamey,  82  Pa.  St.  174;  Boolts  v.  Mitchell,  15  Pa.  St.  371; 
Heflin  v.  Bingham,  56  Ala.  566. 

5 

Nettleton , 

V.  Harmon,  oi  sac  -£S2\  vrwem 

I«ong  V.  Buchanan,  27  Md.  502. 

6  Mellor  v.  Watkins,  Law  B.  9  Q.  B.  400;  9£ng.  R.  344;  and  see 
Clark  V.  Vt.  R.  R.  Co.  28  Yt.  103;  Folsom  v.  Moore,  19  Barb.  252;  Gard- 
sier  V.  Rowland,  3  Ired.  247.  A  parol  license  to  enter  upon  laud  '*  at 
any  and  all  times,"  and  cut  aud  carry  away  growing  wood,  if  not 
acted  upon  within  a  period  of  more  than  three  years,  maybe  revoked: 
Hill  V.  Hill,  113  Mass.  103;  18  Am.  Rep.  455. 

7  -See  Wilson  o.  Chalfant,  15  Ohio,  247 :  Dark  «.  Johnston,  55  Pa.  St. 
154;  Ocean  Manuf.  Co.  v.  Sprague  Manuf.  Co.  34  Conn.  524;  JB'oster  v, 
Brownlug,  4  R.  1. 47;  Ricker  v.  Kelly,  1  Me.  117;  10  Am.  Dec.  38;  10  Am. 
Dec.  43,  note;  Berlck  v.  Kern,  14  Seig.  &  R.  267. 

8  Berlck  v.  Kern, 
Thompson  v.  McElamej 
Kampuouse  v.  Gaflner, 

V.  McLeod,  12  Nev.  280:  Davis  v.  Souder,  10  Phila.  113;  Horn  back  v. 
Cin.  B.  R.  Co.  20  Ohio.  St.  81 ;  Raritan  Water-power  Co.  v.  Yegte,  21 N. 
J.  "Ea.  463.  But  see  Merrill  v.  Calkins,  73  N.  Y.  584;  Huston  v.  L.affe,  46 
N.  H.  505.  A  mere  license  to  drain  is  not  made  irrevocable  because  a 
valuable  consideration  is  paid  therefor:  Wiseman  v.  Lucksinger,  84 
N.  7.  31. 

9  Hepbmrn  v.  McDowell,  17  Serg.  ft  R.  883;  17  Am.  Dec.  677. 

10  Ruggles  V.  Lesure,  24  Pick.  190;  Johnson  v.  Carter,  16  Mass.  443. 

11  Drake  v.  Wells,  1 1  Allen,  141;  and  see  Wolfe  v.  Frost,  4  Sand.  Ch. 
83;  Emerson  o.  Fisk,  6  Me.  200;  wallis  v.  Harrison,  4  Mees.  &  W.  538. 

12  Sterling  V.  Wardenjil  N.  H.217;  12  Am.  R.  80;  Marston  v.  Gale, 
24  N.  H.  176;  Bishop  v.  Babcock,  22  Vfe.  295;  Freeman  v.  Headley,  4 
Yroom,  624;  Owens  r.  Lewis,  49  Ind.  489. 

IS  Hamilton  v.  Wendolf,  36  Md.  301;  Churchill  9.  Hulbert,  110  Masa. 
12;  Commonw.  v.  Haley,  4  Allen,  318. 

CHAPTER  Xin. 

FRANCHISES. 

S  128.  Nature  of. 

S  129.  By  whom  held. 

S  130.  Ferries. 

S  131.  Bridges. 

S  132.  Fishery. 

1 133.  Subject  to  eminent  domain. 

S  184.  How  lost. 

§  128.  Nature  of.— Franchises  are  classed  among 
incorporeal  hereditaments,!  and  are  deHned  to  be  special 
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priTlleges  conferred  by  govenmieiit  upon  individuals, 
and  which  do  not  belong  to  the  citizens  of  the  country 
generally  of  common  right.^  It  is  essential  to  the  char* 
acter  of  a  franchise  that  it  should  be  a  grant  from  the 
sovereign  authority ,8  and  in  this  country  no  franchise  can 
be  held  which  is  not  derived  from  a  law  of  the  State.^ 

1  See  2  Dane  Abr.  683:  Pim  v.  Garrell.  6  Mees.  A  W.  234:  Day  v. 
Stetson.  8  Me.  3(>8:  People  v.  Utica  Iiis.  Co.  16  Jolms.  387:  Gibbs  v. 
Drew,  16  Fla.  147;  26  Aui.  Bep.  700. 

2  Bank  of  Aa?asta  r.  Earle,  13  Peters,  696. 

8   Chicago  City  Bailw.  Co.  v.  People,  73  IlL  541 ;  Boone  Corp.  S  35. 

4  Penna.  B.  R.  Co.  v.  Nat.  Railway  Co.  23  N.  J.  Eq.  441;  Bank  of 
Mlddletowu  v.  Edgerton,  30  Vt.  18^;  Bank  of  Aogusta  v.  Earle,  IS 
Peters,  595;  People  v.  Utlca  Ins.  Co.  15  Johns.  387. 

§  129.  By  -whom  held.— In  England  a  franchise  is  a 
royal  privilege,  or  a  branch  of  the  royal  prerogative,  sub- 
sisting in  a  subject  by  grant  from  the  crown.^  The  kinds 
are  various,  and  they  may  be  vested  in  natural  persons, 
or  in  bodies  politic.^  In  this  country  tliey  are  usually 
conferred  upon  corporations  created  for  the  purpose  of 
exercising  them;^  such,  for  instance,  as  bridge,  railroad, 
or  turnpike  corporations.* 

1  2Black8t.  Com.  37;  Greenl.  Cruise,  66. 

2  People  V.  Utlca  Ins.  Co.  15  Jobns.  287;  Oblcaaro  City  Ballw.  Co. «. 
People,  73  111.  541;  Cal.  State  Tel.  Co.  v.  Alta  Tel.  Co.  22  Cal.  898. 

3  See  BUighamton  Bridge.  3  Wall.  73,  74;  Warner  v.  Beers,  23 

Wend.  103. 

4  Charles  River  Bridd^e  v.  Warren  Bridge,  11  Peters,  420;  Chpnango 
Bridge  Co.  r.  Pai!?e,83  N.  Y.  178:  Newbur3:h  rurnpike  Co.  r.  Miller,  1 
Johns.  Ch.  101 ;  Enflehl  Toll  Brldjro  Co.  v.  Hartford  etc.  K.  U.  Co.  17 
Conn.  40;  Gibbs  v.  Drew,  16  Fla.  147;  26  Am.  Uep.700;  Boone  Corp. 
S  238. 

§  130.  Ferries.— At  common  law  a  ferry  is  deemed  a 
franchise,  which  no  man  may  set  up  for  all  passengers, 
without  prescripti6n  time  out  of  mind  or  a  license  from 
the  king.^  It  is  itself  an  incorporeal  hereditament,  and 
therefore  real  estate.^  The  franchise  consists  in  the  right 
to  transport  persons,  etc.,  for  hire,  and  therefore  the 
property  in  the  waters  may  be  in  one,  and  the  right  of 
ferry  in  another.^  The  franchise  is  subject  to  the  control 
of  the  legislature,  which  may  so  regulate  it  that  no  rival 
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femes  or  bridges  can  be  established  within  certain  fixed 
distances.^  The  owner  of  a  ferry  established  by  law  has 
a  right  to  protection,  and  the  erection  of  another  ferry  so 
near  it  as  materially  to  take  away  its  custom  is  a  nui- 
sance, against  which  a  court  of  equity  will  relieve  by  in- 
janction.fi  A  person  owning  land  on  both  sides  of  a  fresh- 
water river  may,  without  legislative  authority,  and  even 
in  defiance  of  legislative  prohibition,  maintain  a  ferry  for 
his  own  use,  providing  he  does  not  interfere  with  the 
public  easement  ;<^  but  he  cannot,  without  legislative 
authority,  maintain  a  ferry  for  public  useJ  A  grant  of  a 
public  ferry  is  not  exclusive,  but  subject  to  such  further 
grants  as  public  convenience  may  require.^  And  gener- 
ally, where  a  franchise  has  been  granted  solely  for  public 
convenience,  there  can  be  no  demand  for  its  depreciation 
in  value  from  the  subsequent  grant  of  a  similar  fran- 
chise.^ If  the  proprietor  of  a  ferry  misuse  or.  abuse  the 
franchise,  the  government  may  repeal  the  grant  and 
deprive  him  of  it.^  And  the  right  to  the  franchise  is 
held  to  be  forfeited  by  an  unreasonable  delay  in  putting 
the  ferry  in  use.^ 

1  See  Binghamton  Bridge  Co.  3  Wall.  51 ;  Bell  v.  Clegg,  25  Ark.  26; 
Cheunugo  Bridge  Co.  v.  Taige,  83  N.  Y.  178:  Sulllvau  o.  Lafayette 
Couuty,  53  Miss.  7''0;  Munroe  v.  Tliomas,  5  Cat.  470;  Laredo  r.  Martlu. 
bi  Tex.  548;  Day  v.  Stetsou,  8  Me.SbT;  Ualthcock  v.  Swift  Island 
llanuf.  Co.  72  N.  C.  410. 

2  2  Dane  Abr.  683;  Bees  v.  Lawless,  Litt.  Sel.  Cas.  184;  12  Am.  Dec. 
2S5;  Coe  v.  Columbus  etc.  10  Ohio  St.  379.  No  set  form  of  words  is 
necessary  to  make  a  grant  of  a  ferry  franchise;  any  words  aresuffl* 
cient  which  clearly  manifest  the  intention  of  the  legislature:  Mo- 
Gowen  v.  Stark,  1  Nott  &  McC.  387;  0  Am.  Dec.  712. 

3  Fay,  Petitioner,  15  Pick.  253;  State  v.  Wilson,  42  Me.  9;  Mills  v. 
County  Commrs,3  Scam.  53;  Alexandria  etc.  Ferry  Co.  v.  Wisch,73 
lio.  655;  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178;  Peter  v.  Kendal, 
6  Bam.  &  C.  703.  Compare  Pipkin  v.  Wyuus,  2  Dev.  402.  One  ferry 
consists  of  one  line  of  boats  on  one  line  of  travel:  Price  v.  Knott,  8 
Oreg.  438. 

4  BUighamton  Bridge  Co.  3  Wall.  51 ;  Haynes  v.  Wells.  26  Ark,  464; 
Hudson  V.  Cuero  Land  etc.  Co.  47  Tex.  5<>;  28  Am.  Bep.  289;  Chenango 
Bridge  Co.  v.  Paige,  83  N.  Y.  178;  and  see  Newburgh  Tunip.  Co.  w. 
Miller,  5  Johns.  Ch.  100;  Townseud  v.  Blemott,  6  Miss.  503. 

5  Ogden  r.  Gibbons,  4  Johns.  Ch.  160;  Ward  v.  2>everance,  7  Cal.  126; 
McRoberts  v.  Washbume,  10  Minn.  23:  Collins  v.  Ewiiig.  51  Ala.  101; 
Newport  v.  Taylor,  lu  Mon.  B.  781;  Midland  etc.  Co.  v.  Wilson.  28  N.  J. 
K<i.5J7;  Ncwburgh  Tump.  Co.  r.  Miller,  5  Johns.  Ch.  100;  »  Am.  Dec. 
274.   See  as  to  remedy  at  common  law  by  an  action  on  the  case :  Ti^< 
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lor  V.  Wilmington  R.  B.  Co.  4  Jones  (N.  G.)  277;  Ferry  Co.  v.  Barker,  2 
Ex.  iSti. 

6  Chenango  Bridge  Co.  v.  Paige,  83  N.  T.  178:  38  Am.  Rep.  407; 
Bingbam ton  Bridge  Co.  3  Wall.  61.  One  may  lawfully  tninsport  his 
own  goods  habitually  lu  his  own  boat  where  another  h  is  au  exclusive 
right  of  ferry :  Alexandria  etc.  Ferry  Co.  v.  Wisch,  73  Mo.  655;  39  Am. 
Kep.  5iib. 

7  Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178;  BeJl  o.  Clegg,  '25 
Ark.  'Hi. 

8  BiLsh  V.  Peru  etc.  3  Ind.  21  •.  Callender  «.  Marsh,  1  Pick.  432.  But 
compare  Dartmouth  Colleger,  woodward,  4  Wheat.  638;  Boston  etc. 
B.  R.  Co.  V.  Salem  etc.  R.  K.  Co.  2  Gray,  1.  The  license  to  keep  a  ferr/ 
confers  a  privilege  only,  exclusive  whilo  enjoyed,  but  subject  to  mod- 
ification or  revocation  when  required  by  the  public  interest:  Sullivan 
V.  LaFayettu  County,  58  Miss.  790. 

9  Dyerv.  Tuscaloosa  Bridge  Co.  2  Port.  296;  27  Am.  Dec.  655.  It 
seems  tbat,  from  the  similarity  between  a  ferry  and  a  pontoon  bridge, 
a  legislative  grant  to  one  of  the  privilege  of  establishing  the  latter 
impliedly  repeals  a  former  grant  to  another  of  the  privilege  of  estab* 
UslUug  the  former:  Hudson  v.  Cuero  lAud  etc.  Co.  47  Tex.  56;  26  Am. 
Rep.  2d9. 

10  See  2  Greenl.  Cruise,  65;  Peter  v.  Kendal,  6  Bam.  A  C.  703. 

11  Clarke  v.  Calloway,  1  Sneed,  46;  2  Am.  Dec.  706. 

§  131.  Bridges.— The  right  to  erect  a  bridge  across  a 
stream  of  water  to  accommodate  public  travel,  and  to  de- 
maud  toll  of  persons  passing,  is  also  a  franchise;  ^  and  the 
law  applicable  to  the  case  of  ferries  is,  in  substance,  ap- 
plicable to  bridges.^  They  are  authorized  under  legisla- 
tive sanction  mainly  for  the  benefit  of  the  public,  whose 
interest  is  their  first  and  paramount  object  ;8  and  it  is 
therefore  held  to  be  within  the  power  of  the  legislature  to 
impair  a  ferry  privilege  by  granting  a  charter  to  build  a 
bridge  where  ferries  have  been  kept.^  Thus,  it  may 
authorize  the  erection  of  a  toll-bridge  at  the  crossing  of 
a  stream  by  a  public  highway,  and  that  without  comi>ensa- 
tion  to  the  riparian  owners  who  are  operating  a  ferry  at 
the  crossing,  the  value  of  which  will  be  impaired  by  the 
bridge.^  Kor  is  the  grant  of  a  right  to  establish  a  ferry 
upon  a  river  necessarily  an  infringement  of  the  rights  of 
a  company  to  which  has  been  granted  the  ''exclusive 
right  and  privilege  of  building  and  of  maintaining  a 
bridge"  across  the  same  river,  provided  the  charter  of  the 
bridge  company  is  silent  on  the  subject.^  So  a  new  bridge 
may  be  chartered,  though  it  destroy  the  value  of  an  old 
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one.7  And  a  franchise  to  erect  a  bridgCi  and  prohibiting 
the  erection  of  any  otlier  bridge  within  one  mile,  is  not 
interfered  with  by  granting  to  a  railroad  company  the 
right  to  construct  a  railroad  bridge  within  that  distance. ^ 
A  grant  to  erect  a  toll-bridge  does  not  confer,  as  an 
incident  to  such  franchise,  the  power  to  build  and  rent 
wharves.® 

1  East  Borne  Town  Co.  v.  Kagle,  58  Qa.  474:  Fall  v.  Sutter,  21  Gal. 
237;  HaiTeli  v.  Ellsworth,  17  Ala.  m;  Cayuga  Bridge  Co.  v.  Sluat,  7 
Cowen,  Z3. 

2  See  S 130,  oft^e. 

3  Piatt  V.  Covington  etc  Bridge  Co.  8  Bosh,  81 ;  and  see  Tump.  Co. 
V.  State,  3  Wall.  210. 

4  Jones  «.  Keith,  37  Tex.  399:  14  Am.  Bep.  382;  and  see  Charles 
River  iiridge  r.  Warren  Bridge,  il  Peters,  420;  Oi^wego  Falls  Bridge 
€0. ».  Flsh,l  Barb.  Ch.  M7. 

5  Jones  V.  Keith,  37  Tex.  399;  14  Am.  Bep.  882;  Piatt  v.  Covington 
etc.  Bridge  Co. »  Bush,  31. 

6  Parrott  r.  City  of  Lawrence,  2  Dill.  332. 

7  Fort  Plain  Bridge  Co.  v.  Smith.  30  N.  Y.  44.  Bnt  a  free  bridge 
cannot  be  erected,  without  authority  from  the  legislature,  so  near  an 
authorized  toll-bridge  as  to  interfere  with  the  franchise  of  the  latter: 
Townsend  v.  Blewett,  5  How.  (Miss.)  503.  See  also  Chenango  Bridge 
Co.  V,  Lewis, 63  Barb.  Ill;  Commonw.  v.  Inhabitants  etc.  U  Alien,  449. 

8  Lake  v.  Virginia  etc.  B.  B.  Co.  7  Nev.  294. 

9  Toll-Bridge  Co.  v.  Osbom,  35  Conn.  7. 

§  132.  Fishery.— A  free  fishery,  or  exclusive  right  of 
fishing  in  a  public  river,  is  a  franchise  frequently  vested 
in  private  persons,  either  by  a  grant  or  by  prescription.^ 
It  has  been  distinguished  from  a  several  fishery,  by  con- 
necting the  latter  with  the  ownership  of  the  soil,  and  from 
a  common  of  fishery,  because  it  is  an  exclusive  right, 
while  the  common  is  uot.^  In  England,  it  seems  to  be  set- 
tled that  the  sovereign  has  no  power,  since  Magna  Charta, 
to  grant  a  portion  of  the  soil  covered  with  navigable 
waters,  so  as  to  give  the  grantee  an  Immediate  and  exclu- 
sive right  of  fisliery  within  the  limits  of  the  graut.^  And 
it  has  been  held  in  some  of  the  States  that  no  exclusive 
fishery  in  navigable  rivers  aud  arms  of  the  sea  could  now 
be  either  prescribed  for  or  granted  by  the  State.-*  But  it 
has  been  held  in  other  States  that  such  right  might  be 
claimed  by  grant  or  prescription,  notwithstanding  the 
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provision  of  Magua  Gharta.^  And  althongh  the  right  of 
Hsbery  in  the  navigable  waters  of  the  State  is  common  to 
all  its  citizens,  it  is  clearly  the  right  of  any  citizen  to 
acquire  an  exclusive  property  in  oysters  which  he  has 
X^lanted  upon  beds,  distinctly  designated  by  stakes, 
where  no  oysters  were  growing  at  the  time;  ^  and  he  may 
maintain  an  action  against  one  who  takes  them  away  and 
converts  them  to  his  own  use.^  Bat  merely  clearing  out 
a  lishiug  place  in  a  river,  by  one  not  owning  the  bank,  does 
not  give  an  exclusive  right  of  fishery  .b  The  right  of  fishery 
in  a  fresh-water  river,  above  the  ebb  and  flow  of  the  tide, 
is,  at  common  law,  in  the  owner  or  owners  of  the  banks.<^ 
But  the  whole  subject  of  fishery  is  to  a  great  extent  made 
the  subject  of  legislative  control,  including  fisheries  even 
in  rivers  not  navigable.^o  The  right  to  a  fishery  implies 
only  such  an  interest  in  the  soil  between  high  and  low 
water,  opposite  the  fishery,  as  is  necessary  to  the  use 
thereof;"  and  therefore  a  devise  of  "my  fishing  i^lace" 
passes  only  the  last-named  interest.^  A  right  of  fishery 
growing  out  of  an  ownership  of  the  soil  is  subject  to 
dower.  1* 

1  3  Kent  Com.  406;  2  Oreenl.  Graise,  67;  2  Blackst.  Com.  34. 

2  2  hlackst.  Com.  34 ;  Ane.  Watercom^es,  §  75.  See  Mel viu  v.  Whit* 
lug,  7  rick.  7S>;  Hart  v.  Hili;  1  Wliart.  13J;  Seymour  r.  Courtenay,  5 
Bnrr. 2:^14;  lieimett  v.  Caster,  8  Taunt.  183;  Sinitb  v.  Kemp,  2  Salk.  liST; 
McDouall  V.  Lord  Advocate,  Law  K.  2  8c.  App.  431 ;  13  Eog.  B.  124. 

3  Duke  of  Somerset  v,  Fogwell,  5  Barn.  &  G.  884;  BImidell  v.  Cat* 
tei-all,  5  Barn.  A  Aid.  294, 309;  and  see  Martin  v.  Waddell,  Hi  Peters. 

41U. 

4  See  Collins  v.  Benbury,  3  Ired.  277;  Shrunk  v.  Schuylkill  Nav.  Co. 
14  sei-g. ««  K.  71;  I'ates  v.  Wadlington,  1  McCord,  580. 

A  Uogcrs  V.  Jones,  1  Wend.  255;  Phlpps  v.  State,  22  Md.  889;  Stough- 
ton  V.  Baker,  4  Mass.  522;  Chaiker  v.  Dickiusou,  1  Couu.  3i2.  See  3 
Kent  Com.  416. 

6  Decker  v.  Fisher,  4  Barb.  592;  State  v.  Satton,  2  B.  1. 434;  McCar* 
ty  V.  Uolman,  22  Uuu,  53. 

7  McCarty  v.  Holman,  22  Hun,  53.  A  grant  from  the  Crown  to  a 
town,  of  the  risht  of  fishery  wUbin  Its  borders,  subsequently  ratified 
by  the  colonial  and  state  authorities.  Is  valid,  and  a  party  who.  by 
lea^o  or  permit  from  the  tcwu,  has  planted  oysters  uuderthe  watera 
of  its  harbor  can  maintain  an  action  against  a  party  Interfering  with 
such  oysters:  Uoblns  v.  Ackerly,  12  N.  Y.  Week.  Dig.  394;  24  Huu,  499. 

8  Westfall  v.  Van  Anker,  12  Johns.  425. 

9  Commonw.  v,  Chapiu,  5  Pick.  199;  16  Am.  Dec.  386;  Waten  f. 
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LlUy,  4  Pick.  145:  Monlton  o.  LIbbey,  87  :^re.  473;  Adams  v.  Pease,  3 
Conn.  481.    See  Marsh  v.  Colby,  39  Mich.  626;  33  Am.  Rep.  439. 

10  See  Dunham  v.  Lamnhere,  3  Gray,  26S;  Lnnt  r.  Hnnter,  16  Me.  I; 
Hooker  V.  Cummings.  lO  Johhs.  101:  People  v.  HannaforiMS  Me.  106; 
People  V.  Kced,  47  Sarb.  T-i5;  Woolever  r.  Stewart,  36  Ohio  St.  146; 
Bogers  V.  Jones,  1  Wend.  ST;  Doughty  v.  Conover,  42  N.  J.  L.  192:  Wal- 
ler V.  Hnover,  42  N.  J.  L.  341.  It  is  within  the  power  of  the  legislature 
to  anthorize  such  a  use  of  a  stream  which  Is  not  navigable  as  wiU 
wholly  destroy  a  public  fishery:  Howes  v.  Orosh,  131  Mass.  207. 

11  Hart  V.  HIU,  1  Whart.  137. 

12  Hart  v.  Hill,  I  Whart.  137. 

13  Bac.  Abr.  Dower;  Ang.  Watercourses,  S  68. 

§  133.  Subject  to  eminent  domain.— It  is  well 
settled  tbat  a  franchise  may  be  taken  in  virtile  of  the 
sovereign  right  of  eminent  domain,  whenever  the  legis- 
lature shall  deem  that  the  public  exigencies  require  it.^ 
Tims,  a  franchise  to  maintain  a  toll-bridge  within  certain 
limits  may  be  appropriated  for  the  public  use,  upon  just 
compensation  being  made  therefor.^  And  legislative 
grants  generally,  which  are  beyond  the  reach  of  ordinary 
legislation,  are  not  exempt  from  the  right  of  eminent 
domain.^ 

1  Cro3by  v.  Hanover,  88  N.  H.  454 ;  Bonaparte  r.  Camden  etc.  Railw. 
Co.  1  Bald.  265;  Little  Miami  etc.  B.  B.  Go.  v.  Dayton,  23  Ohio  St.  510. 

2  Enfield  Toll  Bridge  Co.  v.  Hartford  etc.  B.  R.  Co.  17  Conn.  40. 454 ; 
Bed  River  Bridge  Co.  v.  Mayor  etc.  1  Sneed.  176;  Boone  Corp.  §  94. 

8   N.  Y.  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R.  Co.  36  Conn.  196. 

§  134.  Hoinr  lost.— Franchises  may  be  lost  by  a  vol- 
untary surrender  of  them ;  ^  and  if  there  is  either  a  misuser 
or  an  abuse  of  a  franchise,  it  is  lost.^  So  an  abu.se  in  a 
particular  department  of  an  entire  franchise  is  Iield  to  be 
a  cause  of  forfeiture  of  the  whole.^  Non-user  is  likewise 
held  to  be  a  cause  of  forfeiture  of  a  franchise.^ 

1  Savage  v.  Walshe,  26  Ala.  691;  McCurdy  v.  Myers.  44  Pa.  St.  435{ 
Webster  c.  Turner,  12  llua,  :i<Ai  Boono  Corp.  S  201. 

2  Boone  Corp.  S  233;  State  Bank  v.  State,  1  Blaokf.  270. 

3  People  V.  Bristol  etc.  Tump.  23  Wend.  222. 

4  Terrltt  v.  Taylor,  o  Cranch.  43;  Boone  Corp.  fi  203;  and  see  Clarke 
V.  Calloway,  1  Snecd.  4j;  2  Am.  Dec.  706.  A  franchise  is  not  subject  to 
an  ordinary  execution  unless  made  so  by  statute:  Munroo  v.  Thomas, 
5  C.il.  470;  Hatcher  V.  11.  U.  Co.  ti-2  111.  477;  Quo  v.  Tide  Water  Canal  Co. 
24  IJo\v.2o3:  Phila.  ctR.  R.  R.  Co.'s  Appeal,  70  Pa.  St.  355.  Compare 
Stewart  v.  .Jones,  40  Mo.  140. 

BOO^TB  BlLAL  PllOP.~14. 
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CHAPTER  XIV 

EASEMENTS. 

1 185.  Definition  and  natare. 

\  136.  How  acquired. 

S  137.  By  prescription. 

S  138.  Custom. 

S  139.  Dedication. 

S  140.  Effect  of  dividing  estate. 

S  141.  Easements  in  water. 

%  142.  Light  and  air. 

S  143.  Ways  as  easements. 

S  144.  Lateral  support  of  soil. 

S  145.  Party  walls. 

S  146.  Mines  and  mining  rights. 

S  147.  How  lost  or  determined. 

S  148.  Bemedies  for  obstruction  of. 

§  135.  Definition  and  nature.~In  legal  contempla- 
tion,  an  easement  is  the  right  of  making  use  of  the  land  of 
others,  whether  it  be  that  of  the  public  or  of  individuals, 
for  a  precise  and  definite  purpose,  not  inconsistent  with  a 
general  right  of  property  in  the  owner.^  As  an  essential 
quality  thereof,  there  must  be  two  distinct  tenements; 
namely,  the  dominant,  to  which  the  right  belongs;  and 
the  servient,  upon  which  the  obligation  rests.^  Consid- 
ered relatively  to  the  latter,  the  easement  is  a  charge  or 
obligation  curtailing  the  ordinary  right  of  property  ;8  but 
with  respect  to  the  former,  it  is  a  right  accessorial  to  such 
ordinary  rights.^  Easements  are  among  the  most  import 
tant  of  incorporeal  hereditaments,  and  although  imposed 
upon  corporeal  property,  they  confer  no  right  to  a  partici- 
pation in  the  profits  arising  from  such  property.^  In  this 
respect  they  are  to  be  distinguished  from  what  are  called 
"prq/Us  a  prendre"  which  consist  of  aright  to  take  the 
fruit  or  products  of  the  land,  or  the  materials  which  com- 
pose it.<^  So  an  easement,  which  is  an  interest  in  lands, 
and  which  can  only  be  created  by  writing,  or  acquired  by 
prescription,^  is  distinguished  from  a  license,  which  may 
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be  created  by  parol,  and  is  a  mere  authority  to  enter  on 
the  lands  of  another,  without  possessing  any  interest  in 
the  land.B  And  a  licensei  though  given  by  deed*  confers 
no  more  permanent  right  than  if  created  by  parol.^  An- 
other distinction  is,  that  a  license  may  in  general  be  re- 
voked at  the  will  of  the  licensor,  and  is  not  assignable;  ^^ 
but  an  easement  once  granted  is  an  estate  which  cannot 
be  abridged  or  taken  away  by  the  grantor,  nor  has  he 
power  to  say  who  shall  or  shall  not  enjoy  it.n  Interests 
in  land,  to  which  the  term  easementb  is  applied  at  com- 
mon law,  are  by  the  civil  law  denominated  "servi- 
tudes." ^  A  servitude  is  defined  to  be  a  burden  affecting 
lands,  by  which  the  proprietor  is  restrained  from  the  full 
use  of  his  property,  or  is  obliged  to  suffer  others  to  do  acts 
upon  it.i* 

1  Boston  Water  Power  Co.  v.  Boston  etc.  R.  R.  16  Pick.  525.  See  also 
Pierce  v.  Keator,  70  N.  Y.  419:  26  Am.  Kep.  612:  Wolfe  v.  Frost,  4  Sand. 
Ch.  89:  Case  of  Private  Road,  1  Ashm.  417:  Cook  County  v.  Uailroad 
Co.  a*)  111.  4M;  Cary  v.  Daniels, 5  Met.  236:  Pbilllps  v.  Phillips, 48  Pa.  St. 
178:  HgwUds  v.  Slilppam,  5  Bam.  &  C.  229;  Mounsey  v.  Ismay,  3  HurL 
A  C.  497. 

2  Wolfe  V.  Frost,  4  Sand.  Cb.  89;  Child  v.  Chappell,  9  N.  Y.  246; 
Wagner  v.  Hanna.38  Cal.  116;  Smith  v.  Wiggin,48JN.  H.  109;  Hills  v. 
Miller,  3  Paige,  254;  Dark  v.  Johnston,  55  Pa.  St.  164;  Bangeley  v,  Mld> 
laud  Bailw.  Law  B.  3  Ch.  310. 

3  Watts  V.  Kelson,  Law  R.  6  Ch.  166. 

4  Watts  V.  Kelson,  Law  R.  6  Ch.  166;  and  see  Bitger  v.  Parker,  8 
Cush.  147. 

5  Hewlins  v.  Shippam,  5  Bam.  &  C.  221;  Wvugner  v.  Hanna,  38  CaL 
116;  Wolfe  V,  Frost,  4  Sand.  Ch.  72;  Bo  wen  v.  Team,  6  Rich.  298. 

6  Waters  o.  LIlley,4  Pick.  145:  Pierce  v.  Keator,70  N.  Y.  419;  26 
Am.  Rep.  612;  Tlnicum  Fishing  Co.  v.  Carter,  61  Pa.  St.  89;  Hill  v. 
Lord,  48  Me.  99;  Bland  r.  Lipscombe,  30  £ng.  L.  &  Eq.  189;  Huff  v. 
HcCaoley,  53  Pa.  St.  209;  Manning  v.  Wasdalo,  5  Ad.  &  E.  758. 

7  See  S  136,  post;  Sargent  v.  Ballard,  9  Pick.  255;  Morse  v.  Copeland, 
2  Gray,  302. 

8  Dollttle  V.  Eddy,  7  Barb.  74;  S  137,  emte. 

9  San  Francisco  v.  Canavan,  42  CaL  543. 

10  Hazleton  v.  Putnam,  3  Chand.  117;  Ex  parte  Cobnm,  1  Gowen, 
568;  Foster  v.  Browning.  4  R.  I.  47;  S  127,  cmte, 

1 1  Rowbotham  v.  WUson,  8  El.  &  B.  123 ;  Wallls  v.  Harrison,  4  Mees. 
AW.  538. 

12  See  Taylor  v.  Hampton,  4  McCord,  96;  17  Am.  Dec.  710;  Vincent 
r.  Michel,  7  la.  52;  26  Am.  Dec.  496;  Adams  v.  Van  Alstyne,25  N.  Y. 
235, 236. 

13  Laumlcr  v.  Francis.  23  Mo.  IRl;  Hills  v.  Miller,  3  Paige,  254;  24 
Am.  Dec.  218.   Compare  Nellls  v.  Mu^sou,  24  Hun,  575.   The  owner  in 
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.  fee  of  land  may  Impose  upon  it  any  burden,  however  Injurious  or 
.  destructive,  not  Inconsistent  with  bis  ffeuerai  right  of  ownership,  if 

such  burden  is  not  in  violation  of  pnbilc  policy,  and  does  not  injurl- 
.  ously  affect  the  rights  or  property  of  others:  van  Kensselaer  v.  Al- 

bany  etc.  B.  B.  Co.  L  Hun.  509. 

§  136.  Hovr  acquired.-~Au  easement,  being  an  in- 
terest in  land,  can  be  acquired  only  by  grant.  ^  Even  in 
cases  of  prescription,  dedication,  and  the  like,  although 
there  actually  never  was  a  deed  in  existence,  yet  the  pre- 
sumption of  law  is  that  it  did  exist,  and  its  production  is 
excused  because  it  is  lost  or  is  withheld  by  the  party  to 
be  charged.^  It  is  not,  however,  necessary  that  the  grant 
of  an  easement  should  be  made  in  express  words  ;8  for  it 
is  a  familiar  maxim  of  the  law  that  the  grant  of  a  thing 
carries  with  it  everything  necessary  to  its  reasonable  en- 
joyment.* Upon  a  conveyance  of  land,  whatever  is  in 
use  for  it,  as  an  incident  or  appurtenance,  passes  with  it;  * 
and  whether  an  easement  is  embraced  in  a  deed,  is 
always  a  question  of  construction,  having  reference  to  the 
terms  of  the  deed  and  the  practical  incidents  belonging 
to  the  grantor  of  the  land  at  the  time  of  the  conveyance.^ 
The  court  will  look  at  the  surrounding  circumstances  ex- 
isting when  the  deed  was  made,  the  situation  of  the 
parties,  and  the  subject-matter  of  the  conveyance."^  And 
an  easement  may  be  created  by  reservation;  as  in  the 
case  of  a  grant  of  land  bounding  on  or  near  a  pond  and 
stream,  reserving  the  mill  and  water  privilege,  is  a  reser- 
vation of  the  right  of  flowing  those  lands,  so  far  as  is 
necessary  or  convenient,  ot  so  far  as  it  has  been  usual  to 
flow  them  for  that  purpose.^  But  easements  which  will 
pass  by  implication  in  a  grant  will  not  be  implied  by  a 
reservation.9  Thus,  where  the  owner  of  land  conveys 
away  a  portion  of  his  premises,  a  part  of  which  at  the 
time  of  the  conveyance  is  flowed  by  a  mill-dam  belonging 
to  him,  and  makes  no  reservation  of  the  right  to  continue 
to  flow  the  land,  he  loses  the  right,  and  cannot  set  up  an 
implied  reservation. !<>  But  if  the  owner  had  sold  and 
conveyed  the  mill  to  a  third  person,  it  would  have  been 
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Otherwise,  as  the  right  to  flow  the  land  woald  hare  then 
passed  as  an  incident  to  the  purchaser  of  the  mill,  and 
could  not  have  been  cut  off  by  the  grantor.ii  It  requires 
stronger  words  to  create  an  easement  by  reservation  than 
by  direct  grant.  ^  Whether  an  easement  is  a  personal 
right,  or  is  to  be  construed  as  appurtenant  to  some  other 
estate,  must  be  determined  by  the  fair  interpretation  of 
the  grant  or  reservation  creating  the  easement,  aided,  if 
necessary,  by  the  situation  of  the  property  and  the  sur- 
rounding circumstances,  u 

1  Adams  v.  Andrews,  15  Q.  B.  284:  Rowbotham  v.  Wilson.  8  H.  L. 
Gas.  362;  Cook  v,  Prigden,  45  Ga.  331;  Lobdell  v.  Hall,  3  Nev.  507;  Fuhr 
«.  Dean,  26  Mo.  116.  The  creation  of  an  easement  by  express  prant 
requires  a  deed  or  conveyance  in  writing,  aaid  a  consent  in  wi-iting 
merely  would  be  of  no  more  avail  tban  one  given  by  parol:  Wiseman 
V.  LucKsinger,  84  N.  T.  31;  Banghart  v.  Flummerfelt.  43  N.  J.  L.  28; 
Oerrard  v.  Cocke,  2  Bos.  &  P.  N.  R.  109.  See  Bell  v.  Woodward,  47 
N.  H.  332.  The  production  of  the  grant  is  the  proper  evidence  of  the 
existence  of  the  easement:  Lyman  v.  Arnold,  5  Mason,  195;  Garland  v. 
Forber,  47  N.  H.  804. 

2  Beaudely  v.  Brook,  Cro.  Jac.  180;  Sargent  v.  Ballard.  9  Pick.  255; 
Btrickler  v.  Todd,  10  Serg.  &  B.  69;  Wallace  v.  Harmstad,44  Pa.  St.  496. 

8   Rowbotham  «.  Wilson,  8  H.  L.  Cas.  362. 

4  Pomfret  v.  Bicroft,  1  Samid.  323,  note;  Nichols  v.  Luce,  24  Pick. 
102;  Alley  r.  Carleton,  29  Tex.  78;  Thompson  v.  Banks,  43  N.  H.  540; 
Fingree  v.  McDuffle,  56  N.  H.  306. 

5  Huttemeier  v.  Aibro,  2  Bctew.  546;  18  N.  T.  48;  and  see  Voorhees 
V.  Burchard,  55  N.  Y.  98;  Crossley  v.  Llgbtowler,  Law  R.  2  Ch.  486; 
Wheeldon  v.  Burrows,  Law  R.  12  Ch.  Dlv.  31. 

6  Huttemeier  v.  Albro,  2  Bosw.  546;  18  N.  T.  48. 

7  Bradley  v,  Washington  Packet  Co.  13  Pet.  54;  Bell  v.  Woodward, 
47  N.  H.  332. 

8  Pettee  v.  Hawes,  13  Pick.  323.  Compare  Owen  v.  Field,  102  Mass. 
107;  Randall  v.  Latham,  36  Conn.  53;  Purnam  etc.  Railw.  v.  Walker,  2 
Q.  B.  967. 

»  Burr  V.  Mills,  21  Wend.  2R0;  and  see  SufSeld  v.  Brown,  4  DeGex, 
J.  AS.  185;  Ellis  v.  Manchester  Carriage  Co.  Law  R.  2  C.  P.  D.  13: 
Wheeldonv.  Burrows,  Law  B.  12  Ch.  Dlv.  31;  JVlitchell  v.  Selpel,  53 
Hd.  251 ;  36  Am.  Rep.  404. 

10  Burr  v.  Mills,  21  Wend.  290. 

11  Burr  v.MUls,  21  Wend.  290. 

12  Suffleld  V.  Brown,  4  DeGex,  J.  A  S.  185. 

13  Peck  V.  Conway,  119  Mass.  546.  Compare  Wagner  v.  Hanna.  38 
Cal.  117:  speusley  r.  Valentine,  34  Wis.  154;  Sharp  v.  Ropes,  110  Mass« 
881;  Thorpe  v.  Brumflt,  Law  R.  8  Ch.  650;  Keates  v.  Lyon,  Law  B. 
4  Cli.  218. 

§  137.  By  prescription.— Easements  are  often  ac- 
quired by  prescription,  which  has  its  foundation  in  tlie 
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presumption  of  a  previous  grant  or  agreement,  lost  by 
lapse  of  time.^  The  possession  or  use  necessary  to  confer 
a  title  by  prescription  must  be  long,  continuous,  peace- 
able, open,  by  tbe  knowledge  and  tacit  consent  and 
without  the  express  permission  of  the  true  owner.2  An- 
ciently the  claimant  was  required  to  show  use  for  a  time 
beyond  the  memory  of  man;B  but  the  modern  rule, 
derived  by  analogy  from  the  limitation  prescribed  by 
statute  for  actions  of  ejectment,^  is  that  an  enjoyment,  as 
above  described,  for  the  term  of  twenty  years  raises  a 
legal  presumption  that  the  right  was  originally  acquired 
by  title.  ^  And  in  many  cases  such  presumption  has  been 
held  to  be  conclusive.^  The  right  once  acquired,  it  is 
indifferent  whether  its  origin  was  in  an  actual  grant  or 
arose  from  prescription^ 

1  Powell  V.  Bagg>  8  Gray,  443;  Tyler  v.  Wilkinson,  4  Mason,  397; 
Tracy  v.  Atherton,  Sti  Yt.  503;  Campbell  v.  Wilson's  East,  294;  Hillary 
V.  Waller,  12  Yes.  239;  Wallace  v.  Fletcher,  30  N.  H.  446.  But  a  grant 
cannot  be  presumed  against  a  person  legally  incapable  of  making  it: 
Rochdale  Canal  v.  Radcllff,  18  Q.  B.  315;  Edson  v.  Mansell,  10  Allen, 
657.  M8. 

2  Parker  v.  Foote,  19  Wend.  309:  Wheeler  v.  Clark,  .58  N.  Y.  267; 
Campbell  V.  West,  44  Cal.  646;  Williams  v.  James,  Law  R.  2  Com.  P. 
581 ;  Haag  v.  Delorme,  30  Wis.  591.  It  seems  that  to  constitute  an  ease- 
ment by  prescription,  it  is  not  essential  that  the  user  should  have 
been  with  the  actual  knowledge  of  the  owner  of  the  servient  tene- 
ment. Where  the  user  has  been  for  the  requisite  time  open,  notorious, 
visible,  uninterrupted,  undisputed,  and  under  claim  of  right  adverse 
to  such  owner,  he  is  charged  with  notice,  and  his  acquiescence  is 
Implied:  Ward  v.  Warren,  82  N.  Y.  266. 

3  Edson  V.  Munsell,  10  Allen,  660:  Mayor  etc.  v.  Homer,  Cowp.  109; 
American  Co.  v.  Bradford,  27  Cal.  367. 

4  See  Coolidge  v.  Learned,  8  Pick.  508;  Edson  v.  Munsell,  10  Allen, 
668. 

5  Coe  V.  Wolcottville  Manuf.  Co.  35  Conn.  175;  Hoy  r.  Sterrett,2 
Watts,  830;  Ricard  ».  Williams,  7  Wheat.  110;  Bright  r.  Walker,  1 
Cromp.  M.  &  R.  217;  Parker©.  Foote,  19  Wend.  309;  Alanlerr.  Myers, 
4  Mon.  B.  514:  Lehigh  Yalley  R.  R.  Co.  r.  McFarlan,  43  N.  J.  L.  604. 
The  period  of  presumption  is  twenty-one  years  in  Pennsylvania: 
Okeson  v.  Patterson,  29  Fa.  St  22. 

6  See  Tyler  ©.Wilkinson,  4  Mason,  402;  Garrett  v.  Jackson,  20 
Pa.  St.  331;  Bealey  v.  Shaw,  6  East,  215;  Townsend  v.  Downer,  32  Vt. 
183;  Ward  v.  Warren,  82  N.  Y.  268.  But  compare  Doe  v.  Reed,  5  Bam. 
&  Aid.  232:  Tinkham  v.  Arnold,  8  Me.  123. 

7  Aynsley  r.  Glover,  Law  R.  18  Eg.  644;  11  Eng.521.  The  publlo 
cannot  acquire  an  easement  by  prescription.  A  prescription  supposes 
a  grant,  and  In  the  case  of  the  public  there  can  be  no  grantee:  Curtis 
v.lLeesler.  14  Barb.  621. 


•  • 
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§  138w  Cnstom.— Bights  in  the  nature  of  easements 
may  exist  by  custom.^  Thus,  the  inhabitants  of  a  certain 
locality  may  acquire  a  right  of  way  across  a  parcel  of 
land  by  custom.^  And  a  custom  may  run  in  favor  of  all 
fishermen  within  a  certain  district;^  or  in  favor  of  the 
inhabitants  of  a  parish,  to  play  at  all  lawful  games  at  all 
reasonable  times  on  a  tract  of  land.^  The  right  is  ac- 
quired by  actual  enjoyment,  undisputed  for  a  sufficient 
period  of  time,  as  in  the  case  of  prescriptive  rights;  ^  but 
no  grant  is  presumed,  and  there  is  no  dominant  estate,  in 
which  respects  customary  rights  differ  from  prescriptive 
rights.^  A  custom  must  be  reasonable  in  its  subject- 
matter,  ?  and  also  in  its  mode  of  enjoyment.^  Thus,  a 
custom  to  carry  away  the  soil  or  its  products  is  unreason- 
able and  invalid;^  and  so  of  a  custom  for  all  the  inhabit- 
ants of  a  town  to  go,  at  their  pleasure,  upon  the  land  of 
another  to  exercise  horses.^^^  A  person  may  claim  an 
easement  by  prescription,  as  appurtenant  to  his  particular 
estate,  although  other  persons  claim  the  same  right  by 
custom;  ^1  for  different  persons  may  claim  an  easement 
by  different  rights. i^ 

1  See  Smith  v.  Oatewood,  Cro.  Jac.  152;  Perley  v.  Langley,  7  K.  H. 
2S3;  Lockwood  v.  Wood,  6  Q.  B.  65. 

2  Smith  V.  Oatewood,  Cro.  Jac.  152;  and  see  Emans  o.  TumbuU,  2 
Johns.  313. 

3  Constable  v.  Nicholson,  14  Com.  B.  N.  S.  239.  Compare  Manning 
V.  Wasdale,  5  Ad.  ^fc  E.  758;  Post  v.  Fearsali,  22  Wend.  432. 

4  Fitch  V.  RawUng,  2  Black.  H.  393;  and  see  Blundell  v.  Catterall,  5 
fiam.  &  Aid.  268;  Bace  v.  Ward,  4  El.  A  B.  702;  Mounsey  v.  Ismay,  32 
Law  J.  Ex.  94. 

5  Lockwood  V.  Wood,  6  Q.  B.  65.  Compare  Penna.  Coal  Co.  v, 
Sanderson,  94  Pa.  St.  3U2;  89  Am.  Rep.  785. 

•6  See  Pearsall  V.  Post,  20  Wend.  128;  22  Wend.  432;  Grimstead  v. 
Mario w,  4  Term  Bep.  719;  Curtis  v.  Keesler,  14  Barb.  521;  Shurmeier 
V.  St.  Paul  etc.  B.  B.  10  Minn.  82. 

7  Waters  v.  Lilly,  4  Pick.  145;  Cadman  v.  Evans,  6  Allen,  310;  Jones 
9.  Bobin,  10  Q.  B.  620;  and  see  State  v.  Wilson,  42  Me.  9. 

8  Bell  V.  Warden,  Wllles,  202 :  Lockwood  v.  Wood,  6  Q.  B.  64 ;  Jonea 
V.  Perclval,  SPick.  485. 

9  Blewett  V.  Tregpnnlng,  3  Ad.  A  K  554;  Jones  v.  Robin,  10  Q.  B, 
620;  HUl  V.  Lord,  48  Me.  100. 

10  Sowerby  v.  Coleman,  Law  B.  2  Ex.  99.  Compare  Mounsey  v. 
Ismay,  32  Law  J.  Ex.  94. 

11  Kent  V.  Waite,  10  Pick.  142. 


§  139  JSAflEMENTS.  164 

12  Kent  V.  Waite.  10  Pick.  142:  and  see  Blevett  v.  Tr^oimliig,  3  Ad. 
ft  £.  554;  Ferley  o.  Langley,  7  N.  H.  235. 

§  139.    Dedication.— The  easement  by  prescription  is 
always  to  individaals  or  to  corporations,  and  to  those 
who  are  not  incompetent  to  receive  a  grant;  ^  and  the 
only  way  in  which  thepu&Zic  can,  at  common  law,  acquire 
an  easement  in  the  lands  of  another  is  by  dedication.^ 
Dedication  is,  therefore,  defined  to  be  an  act  by  which 
the  owner  of  the  fee  gives  to  the  public,  for  some  proper 
object,  an  easement  in  his  lands.^    A  parol  dedication  lis 
good,^  but  the  intention  to  dedicate  must  be  unequivo- 
cally and  satisfactorily  proved.^    The  proof  may  be  by 
writing,  or  by  public  and  unequivocal  declarations  or  acts 
on  the  part  of  the  owner  of  the  land.^    The  effect  of  a 
dedication  is  not  to  deprive  a  party  of  title  to  his  land,  ^ 
but  to  estop  him,  while  the  dedication  continues  in  force, 
from  asserting  that  right  of  ei^cluslve  possession  and  en* 
joyment  which  the  owner  of  i)roperty  ordinarily  has.*    A 
dedication  must  be  to  the  public  generally,  and  not  to  a 
part  of  them  only;^  and  it  must  be  completed  by  the 
acceptance  of  the  public.^®  Acceptance  may  be  proved  by 
parol,!^  by  long  public  use,  or  by  acts  of  recognition  on  the 
part  of  the  proper  public  officers, ^^  or  it  may  be  presumed 
from  the  beneficial  nature  of  the  dedication.^    A  dedica- 
tion of  land  to  public  uses  may  be  revoked  before  accept- 
ance by  the  public, i*  but  not  afterward;  "^  and  there  can- 
not be  a  dedication  with  a  right  reserved  to  destroy  or 
resume  it.^^    The  purposes  for  which  the  public  may  use 
the  land  may  be  limited,!^  and  where  the  dedication  is  in 
terms  absolute,  it  is  limited  by  the  nature  of  the  use  to 
which  it  is  given.^^    Thus,  land  dedicated  for  sites  for 
court-houses  or  other  public  buildings  could  not  be  used 
for  the  burial  of  the  dead.^''^   Generally  speaking,  all  sorts 
of  easements  and  rights  to  the  enjoyment  of  land,  whether 
of  use  or  of  pleasure,  which  may  be  acquired  by  an  indi- 
vidual by  grant  or  prescription,  may  also  be  acquired  by 
the  public  by  actual  dedication.^ 
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1  See  Peanan  «.  Post,  20  Wend.  121 ;  23  Wend.  481, 432;  S 138,  ante, 

2  Post  V.  Peanall,  22  Weml.  444;  Curtis  v.  Keesler,  14  Barb.  A21; 
Warren  r.  Jacksonville,  15  111.  236. 

3  Curtis  V.  Keesler,  14  Barb.  521.  No  one  but  the  owner  of  the  fee 
can  make  the  dedication:  r  chenley  v.  Common w.  36  Pa.  St.  29;  San 
Francisco  v.  Calderwood,  31  Cal.  589;  Baugan  v.  Mann,  59  HI.  492;  Kyle 
V.  Logan,  87  111.  64;  FLsk  v.  Havana.  88 IU7208. 

4  Curtis  V.  Keesler,  14  Barb.  521 ;  State  v.  Catlln,  3  Vt.  530;  23  Am. 
Dec.  230;  Waush  v.  Leech,  28  111.  492;  btate  v.  Trask,  6  Vt.  855;  27  Am. 
Dec.  554;  Harding  v.  Jasper,  14  Cal.  tf42. 

5  Morsev.  Ranno,33yt.606;  Cookv.  Harris,  61  N.T.  448;  Bermond- 
sey  V,  Brown,  Law  B.  i  £q.  215;  Proctor  v.  Lcwiston,  *25  111.  153;  Mayor 
of  Madison  V.  Booth,  53  6a.  609;  Mansur  v.  State,  60  Ind.  357;  Mccor- 
mick V.  Baltimore.  45  Md.  512;  Niagara  Falls  etc.  Bridge  Co.  9.  Bach- 
man,  66  N.  Y.  261. 

6  Godfrey  o.  Alton,  12  Dl.  29;  Commonw.  v.  Bush,  14  Pa.  St.  186: 
Bissell  V.  N.  Y.  Cent.  K.  B.  Co.  26  Barb.  635;  Bayard  v.  Hargrove,  45 
Oa.  342;  In  re  lugraham,  4  Hun,  495;  Callaway  County  v.  NoUey,  31 
Mo.  393;  Portland  V.  Whittle,  3  Oreg.  126;  Morgan  v.  Kailroad  Co.  96 
U.  S.  716. 

7  Dubuque  o.  Benson,  23  Iowa,  248:  Curtis  v.  Keesler,  14  Barb.  521; 
Begina  v.  Pratt,  4  £1.  &  B.  868.  See  Bayard  v,  Hargrove,  45  6a.  342; 
Bartlett  v.  Bangor,  67  Me.  460. 

8  Cincinnati  v.  White,  6  Peters,  442;  Hunter  v.  Bandy  Hill,  6  Hill, 
407;  Beal  v.  Stewart.  6  Lans.  408;  St.  Mary  Newington  v.  Jacobs,  Law 
K.  7  Q.  B.  47:  West  Covington  v.  Frcking,  8  Bush,  128;  Counehan  v. 
Ford,  9  Wis.  240;  Mercer  v,  Pittsburg  B.  K.  Co.  36  Pa.  St.  99. 

9  Trustees  etc.  v.  Hoboken,  33  N.  J.  L.  13. 

10  San  Francisco  County  v.  Calderwood,  31  Cal.  589;  Child  v.  Chap- 
pell.  9  N.  Y.  256;  Green  v.  Chelsea.  24  Pick.  71 ;  Derby  v.  Ailing,  40  Conn. 
410;  Dodge  r.  Stacey,  39  Yt.  574;  Baker  v.  8t.  Paul,  8  Minn.  494. 

11  Cook  V.  Harris,  61  N.  Y.  448;  Irwin  v.  Dizlou,  9  How.  31. 

12  Cook  V.  Harris,  61  N.  Y.  448;  Stone  v.  Brooks,  35  Cal.  489;  In  re 
Ingrahnm,  4  Hun,  435;  Buchanan  t7.  Curtis.  25  Wis.  99;  Beeso  v.  Chlca- 

fo,  38  111.  322;  Tillman  v.  People,  12  Mich.  401.  User  aJone  Is  sufficient 
o  establish  a  dedication;  but  if  there  bono  other  evidence  of  the 
fact.  It  must  have  continued  for  twenty  years:  Gould  v.  Glass,  19  Barb. 
179;  Hoolo  V.  Att.-Gen.  22  Ala.  190;  Day  v.  Allender,22  Md.526:  Han- 
son V.  Taylor,  23  Wis.  518.  Compare  Buchanan  v.  Curtis,  25  Wis.  107; 
May  berry  v.  Standish,  56  Me.  342;  San  Francisco  v.  Calderwood,  31  CaL 
689. 

13  Child  V.  Chappell.  9  N.  Y.  246;  and  see  Guthrie  v.  New  Haven,  31 
Conn.  321 ;  Fairfield  v.  Morey,  44  V t.  239. 

14  Baker  v.  St.  Paul,  8  Minn.  494;  Bridges  v.  Wyckoff,  67  N.  Y.  130; 
Ban  Francisco  v.  Camavan,  42  Cal.  541. 

15  Beall  V.  Clore,  6  Bush,  680;  New  Orleans  v.  United  States,  10 
Peters,  662;  Wilder  v.  St.  Paul,  12  Minn.  2U0;  Missouri  Institute  v. 
Howe,  27  Mo.  211.         . 

16  San  Francisco  v.  Canavan,  42  Ca\.  541;  Mercer  r.  Woodgate,  Law 
B.  5  Q.  B.  26. 

17  Tmstees  etc.  v.  Hoboken,  33  N.  J.  L.  13;  Hemphill  v.  Boston,  8 
Cuah.  I(i5:  Barraclough  v.  Johnson,  8  Ad.  &  E.  99;  Stafford  v.  Coyuey, 
7  Bum.  &  C.  257;  Arnold  v.  Holbrook,  Law  B.  8  Q.  B.  96;  4  Eng.  236. 

18  See  Cincinnati  v.  Whice,  6  Peters,  431 ;  Commonw.  v.  Alburger.  1 
Whart.  469;  Buyard  v.  Haiwove,  45  Qa.  34i;  Gardiner  r.  Tlsdale,  2  Wis, 
153;  Price  v.  Thompson,  48  Mo.  361;  Stevens  v.  Nashua,  46  N.  H.  195. 
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Equity  win  enforce  the  proper  use :  Carter  v.  City  of  Portl&nd,  4  Oreg. 
339. 

19  See  Monkato  v.  Wlllard,  13  Minn.  13;  Abbott  v.  Mills,  8  Vt.  521 ; 
Hurdy  v.  Memphis,  10  Heisk.  127;  Wutertowa  v.  Coweu,4  Paige,  510; 
City  of  Morrison  v.  Hinkson,  87  Hi.  587;  29  Am.  Bep.  77. 

20  Tost  r.  Pearsall,  22  Wend.  482;  Mowry  v.  City  of  Providence,  10 
B.  1.52;  and  see  B:imdeli  v.  Caterall,5  Barn.  &  Aid.  268:  Gould  v, 
Boston.  120  Mass.  3o2;  Rowan  v.  Portland,  8  Mon.  B.  232;  Hoadley  ». 
San  Francisco.  50  Cal.  265:  Price  v.  Plainfleld,  40  N.  J.  L.  608;  Maukato 
V.  Willard,  13  Minn.  23;  Boyce  p.  Kalbaugti,  47  Md.  334;  28  Am.  Bep. 
464. 

• 

§  140.  Effect  of  dividing  estate.— A  party  cannot 
Lave  an  easement  in  his  own  land,  inasmuch  as  all  the 
uses  of  an  easement  are  fully  comprehended  in  his  general 
right  of  ownership.!  But  where  the  owner  of  two  tene- 
ments sells  one  of  them,  or  the  owner  of  an  entire  estate 
sells  a  portion,  the  purchaser  takes  the  tenement,  or  por- 
tion sold,  with  all  the  benelits  which  appear  at  the  time 
of  the  sale  to  belong  to  it,  as  between  it  and  the  property 
which  the  vendor  retains. ^  All  continuous  or  apparent 
easements — in  other  words,  all  easements  necessary  to  the 
reasonable  enjoyment  of  the  premises  granted,  and  which 
have  been  and  are  at  the  time  of  the  grant  used  by  the 
owner  of  the  entirety  for  the  benefit  of  the  part  granted — 
will  pass  to  the  grantee  under  the  grant.s  Thus,  where 
the  same  person  possesses  a  liouse  having  the  actual  use 
and  enjoyment  of  certain  lights,  and  also  possesses  the 
adjoining  land,  and  sells  the  house  to  another  person, 
although  the  lights  be  new,  he  cannot,  nor  can  any  one" 
who  claims  under  him,  build  upon  the  adjoining  land  so 
as  to  obstruct  or  interrupt  the  enjoyment  of  those  lights.* 
But  the  rule  above  stated  is  not  for  the  benefit  of  pur- 
chasers only,  but  is  entirely  reciprocal.^  Hence,  if  in- 
stead of  a  benefit  conferred  a  burden  has  been  imposed 
upon  the  portion  sold,  the  purchaser,  provided  the  marks 
of  this  burden  are  open  and  visible,  takes  the  property 
with  the  servitude  upon  it.^  The  parties  are  presumed 
to  contract  in  reference  to  the  condition  of  the  property  at 
the  time  of  the  sale,  and  neither  has  a  right,  by  altering 
arrangements  then  openly  existing,  to  change  materially 
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the  relative  value  of  tbe  respective  parts  J  If  the  grantor 
intends  to  reserve  any  right  over  the  tenement  granted,  it 
is  his  duty  to  reserve  it  expressly  in  the  grant  ;8  and  to 
this  rule,  the  only  exception  is  of  ways  or  easements  of 
necessity  .• 

1  Ollyer  v.  Hook,  47  Md.  308 ;  Mable  v.  Matteson.  1 7  Wis.  1 :  Crippen 
V.  Morse.  49  K.  Y.  63;  Lainpman  v.  Milks,  21  N.  If.  607;  Murpny  v. 
Welch.  128  Mass.  489. 

2  Lampman  v.  Milks,  21  N.  Y.  Sffl:  Onterbrldffe  v.  Phelps.  58  How. 
Pr.  77;  Penna.  R.  R.  Co.  v.  JoDes.  60  Pa.  St.  424;  Pherysey  r.  Vlcary,  16 
Mees.  &  W.  484:  Bliss  v,  Kenneay,43  111.  71;  Perrln  v.  Garfield,  37  Vt. 
312;  Cave  v.  Crafts.  53  Cal.  135. 

3  Janes  V.  Jenkins,  34  Md.  1;  Watts  v.  Kelson,  Law  B.  6  Ch.  166; 
Wheeldon  v.  Burrows,  I^aw  R.12  Ch.  Dlv.  31 ;  Phllllus  v.  Phillips,  48  Pa.  St. 
178;  Hai-wood  v.  Benton,  32  Vt.  733;  and  see  Goodal  v.  Godfrey,  53  Vt. 
219:  38  Am.  Rep.  671.  Compare  Green  p.  Collins,  86  N.  Y.  246;  Karkley 
r.  Wilcox,  88  l^Y.  140. 

4  Swansboronprh  v.  Coventry,  9  Blnjr.  305;  and  see  Elliott  v.  Bailee, 
14  Oh'O  St.  10;  Standlford  v.  Gondy,  U  W.  Va.  3(>4;  Jones  v.  Jenkins,  U 
Md.  1 ;  Thompson  r.  Miner,  30  Iowa,  386;  Richards  v.  Rose,  9  £x.  218. 

5  Lampman  v.  Milks,  21 N.  Y.  507.  Bat  see  S 142,  post, 

6  Lampman  v.  Milks,  21  N.  Y.  507;  Butterworth  v.  Crawford,  46 
19.  Y.  349;  7  Am.  Rep.  352:  and  see  Suf&ekl  v.  Brown,  4  DeGex,  J.  &  S. 
185;  Watts  V.  Kelson,  Law  R.  6  Ch.  166. 

7  Lampman  v.  Milks,  21  N.  Y.  507;  Khaw  v.  Etherldge,  3  Jones, 
(K.  C.)  300;  Burweil  v.  Uobson,  12  Gratt.  322;  Roberts  v.  Roberts,  5» 
N.  Y.  275. 

8  Wheeldon  v.  Barrows.  Law  R.  12  Ch.  Plv.  31 ;  Crossly  v,  Llcrht- 
owler.  Law  R.  2  Ch.  47i;  French  v.  Morris,  101  Mass.  68;  Mitchell  v. 
Seipel,  53  Md.  251:  36  Aui.  liep.  404;  Mixer  v.  Reed,  25  Vt.  2')4;  li  136, 
mite.  But  see  Selbert  v.  Levau,  8  Pu.  St.  383:  Peyer  v.  Carter,  1  Hui'l. 
ft  N.  916. 

9  Davis  V,  Sear.  Law  R.  7  Eq.  427;  Pinnlngrton  v.  Gailand.  9  Ex.  1; 
Wheeldon  v.  Barrows,  Law  li.  12  Ch.  Div.  31;  Itandall  v.  McLauKhlin, 
10  Allen,  36(i:  Corbrey  o.  Willis,  7  Allen,  864;  Marshall  v.  Trumbull,  id 
Conn.  183;  McDonald  r.  Llndnll,  3  Rawle,  4:)2.  The  necessity  must  be 
absolute,  and  mere  convenience  is  not  enough:  Dodd  v.  linrchell.  1 
Hurl.  &  C.  113;  Suffield  v.  Brown,  4  DeGex,  J.  &  8.  185;  Mitchell  v. 
Seipel,  53  Md.  251 ;  36  Am.  Kep.  404. 

§  141.  Easements  in  "water.— The  right  which  a 
party  has  to  the  use  of  water  flowing  over  his  own  land  is 
undoubtedly  identified  with  the  realty,  and  is  a  real  or  cor- 
I>oreal  hereditament,  and  not  an  easement. i^  The  right  is 
inseparably  annexed  to  the  soil,  and  is  parcel  of  the  land 
itself.^  But  no  proprietor  has  the  right  to  use  the  water  to 
the  prejudice  of  any  other  proprietor  above  or  below  him,' 
unless  he  has  acquired  a  right  to  use  the  water  in  some 
peculiar  manner,  and  differently  from  what  he  would  be 


§  141  BASJSME37T8.  168 

entitled  to  do  as  mere  riparian  proprietor.^  This  right 
he  may,  however,  acquire,  by  an  actual  grant  or  license 
from  the  proprietor  affected  by  his  operations,^  or  by  an 
uninterrupted  adverse  enjoyment  for  such  a  length  of 
time  as  would  afford  a  presumption  of  a  grant,*  which  in 
England  and  in  most  of  the  States  is  a  period  of  twenty 
years;  ^  in  other  words,  an  easement  is  created  in  favor  of 
the  owner  of  the  dominant  estate.^  An  easement  to  foul 
or  corrupt  the  water  of  a  stream  may  be  thus  acquired;  ^ 
80  of  an  easement  to  discharge  water  upon  the  land  of  an- 
other, either  by  an  artificial  cliannel,  or  by  a  pipe,  or  by 
drip  from  a  roof;  ^^  or  to  maintain  water  at  a  given  height 
in  a  mill-dam.  11  And  a  mill  owner  may  thus  acquire  a 
right  to  discharge  water  from  his  mill  by  a  raceway 
through  the  land  of  another.^^  And  a  right  to  maintain 
an  aqueduct  through  another's  land  may  be  acquired  by  a 
user  of  twenty  years  or  more.^^  So  the  right  to  throw 
water  back  upon  the  land  of  another  may  be  acquired  by 
grant,  and  long  usage  may  be  evidence  of  such  a  grant.^^ 
A  title  may  be  gained  by  twenty  years*  user,  as  well  to 
artificial  water-courses  as  to  natural  ones.^^  And  it  was 
held  tliat  the  proprietor  of  lands  below  may,  by  prescrip- 
tion, acquire  the  right  to  have  water,  which  in  its  natural 
course  fiowed  tlirough  and  over  his  lands,  diverted  from 
its  natural  course,  and  thrown  back  upon  the  lands  of  the 
proprietor  above.i*  But  the  doctrine  of  prescription,  or 
presumption  of  a  grant  from  lapse  of  time,  has  not  been 
deemed  ai:»plicable  to  the  case  of  underground  waters  per- 
colating tbrougli  the  earth. i?  As  it  respects  such  waters, 
no  rights  are  gained,  since  no  one  can  be  presumed  to  have 
granted  that  of  the  existence  of  which  he  must  have 
been  ignorant.^** 

1  Wadsworth  v.  TUlotson,  15  Conn.  ^66;  Hill  v.  Kewman,  5  Cal.  445; 
WatkliKs  r.  Holinan,  l(i  Peters,  2/>;  Jobnsou  v.  Jordou,2 Met.  23i>:  Gard- 
ner r.  NewburKh,2  tlohns.  Cli.  161;  7  Aiu.  I>ec.  b'M;  Tyler  v.  Wiliclu- 
sou.  4  Muson,  3»7;  Vansiokle  v.  Haloes,  7  Nev.  243;  8tokoe  p.  Singers,  8 
£1.  &  B.  3u:  Sanipsou  v.  Hoddinott,  1  Com.  B.  N.  S.  608. 

2  Wads  worth  v.  Tillotsou,  15  Coun.  366:  Johnson  v.  Jordon,  2  Met. 
239. 
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S  Webb  V.  Portland  Mannf .  Co.  S  Sam.  189:  Bowman  v.  City  of  New 
Orleans,  27  La.  An.  fiOl:  Porter  r.  Durham,  74  M.  C.  767:  Hart  v.  £vans, 
8  Pa.  St.  13;  Davis  o.  Winslow,  61  Me.  291;  Miner  «.  Gllmour,  12  Moore 
P.  C.  C.  131. 

4  WadBWorth  «.  Tillotson.  15  Conn.  866;  WatUnso.  Peek.  13  N.  H. 
MO. 

5  See  Avon  Mannf.  Co.  v.  Andrews,  90  Conn.  476:  Johnstown 
Cheese  Manuf.  Co.  v.  Veffbte,  69  N.  Y.  16:  Bobo  v.  Wolf,  18  Ohio  St. 
463;  Hlnes  o.  Robinson,  57  Me.  324;  Houston  v,  Laffee,  46  N.  H.  5U5; 
Mason  v.  Hill,  5  Bam.  &  Adol.  1. 

6  Wadsworth  v.  Tillotson,  15  Conio.  S66;  White  v.  Chapln,  12  Allen, 
516;  Bucklin  V.  Trnell,54  N.  H.  122;  Stefly  v.  Carpenter,  37  Vt.  41.  In 
Connecticut,  such  enjoyment  need  not  have  been  adverse:  Parker  p. 
Botchkiss,  25  Conn.  321.   See  also  Perrin  v.  Garfield,  37  Vt.  308. 

7  Mason  v.  Hill,  5  Bam.  A  Adol.  I ;  Townsend  v.  McDonald,  12  K.  Y. 
181:  Pillsbunr  V.  Moore,  44  Me.  154;  Campbell  v.  Smith,  8  N.J.  L.  140; 
Cuthbertv.  Lawton,  8  McCord,  184;  Law  v.  McDonald,  9  Hun,  23.  lu 
Texas  and  in  Louisiana,  the  period  is  ten  years:  Haas  v.  Clioussard, 
17  Tex.  688;  Delaboussaye  v.  Judlce,  13  La.  An.  537.  In  Conncctlcnt, 
fifteen  years:  Wadsworth  v.  Tillotson,  15  Conn.  366.  And  in  Pennsyl- 
Tania,  twenty-one  years:  Cooper  p.  Smith,  9  Serg.  A  R.  26. 

8  See  Law  v.  McDonald,  9  Hun,  23;  Sarvent  v.  Ballard,  9  Pick.  251 ; 
Thomas  v.  Thomas,  2  Cromp.  M.  A  K.  84;  Manning  v.  Wasdale,  5  Ad. 
A  E.  75S. 

9  Merrifleld  v.  Lombard.  13  Allen,  16:  Moore  v.  Webb,  1  Com.  B. 
N.  S.  673;  Croj*sley  v.  Lightowler,  Law  B.  2  Ch.  478;  3  Eq.  Cas.  27». 
But  actual  disuse  of  the  easement  for  twenty  years,  otliers  in  the 
mean  time  having  acquired  adverse  rights  thereto,  destroys  the  right 
to  the  easement :  id. 

10  Ashley  v.  Ashley,  6  Gush.  70;  Cherry  v.  Stein,  11  Md.  1 ;  Major  v» 
Chardwlck,  11  Ad.  A  E.  571 ;  and  see  Smith  v.  Smitn,  110  Ma.ss.  30'2. 

11  Stiles  V,  Hooker,  7  Cowen,266.  Compare  Olney  MiUs  etc.  Co.  v. 
Meese.  54  Oa.  459. 

13  Prescott  v.  White,  21  Pick.  341.  Compare  Davis  v.  Oetchell,  50 
Me.  602;  Prescott  v.  Williams,  6  Met.  429;  TiUotson  v.  Smith,  32 
M.  H.  90. 

18  Northara  v.  Hurley,  1  £1.  ft  B.  666;  Watklns  «.  Peck,  13  K.  H.  360; 
and  see  Ivimey  v.  Stocker,  Law  R.  1  Ch.  396. 

14  Stiles  0.  Hooker,  7  Cowen,  266;  Cowles  v.  Kidder,  24  N.  H.  364. 

.  15  Watklns  «.  Peck.  13  N.  H.  860;  Crittenton  v.  Alger.  11  Met.  281 ; 
Ivimey  v.  Stocker,  Law  B.  1  Ch.  396;  Major  v.  Chardwlck,  11  Ad.  &  E. 
(71* 

16  Middleton  v.  Gregorle.2  Rich.  631.  Compare  Belknap  v.  Trim- 
ble,  3  Pai((O,605:  Wood  v.  wand.  3  Ex.777;  Greatrex  v.  Hayward,  8 
Ex.  291 ;  Acton  v.  Blundell,  12  Mees.  &  W.  324. 

17  Broadbent  v.  Bamsbotham,  11  Ex.  603:  Greenleaf  v.  Francis,  18 
Pick.  122:  Frazier  v.  Brown,  12  Ohio  St.  311;  Wheatley  v.  Baugh,  25 
A  a.  Bt.  dJo. 

_18  Smith  V.  Kenrlck,7  Com.  B.  546;  and  see  Booth  v.  Driscoll,20 
Conn.  511. 

§  142.   laight  and  air.— By  the  common  law  of  Eng^ 
land,  as  declared  by  the  English  courts,  a  right  to  have 
light  and  air  pass  to  the  windows  of  a  house  over  adjoin* 
Boona  BXAL  Paop^lff. 
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ing  land  may  be  presumed  from  long  and  continuouB 
adverse  enjoyment,  unexplained,  where  the  house  and 
the  land  belong  to  different  persons;^  and  will  arise  by 
implication,  without  respect  to  the  period  of  enjoyment, 
if  the'  owner  of  both  house  and  land  sells  the  house,  re- 
taining the  land.3  The  first  branch  of  this  doctrine,  or 
that  of  ancient  lights,  was  recognized  as  existing  law  in 
some  of  the  earlier  American  decisions.^  But  the  later 
and  better  considered  decisions  in  most  of  the  States  have 
discarded  the  doctrine,  and  it  is  declared  to  form  no  part 
of  the  law  of  this  country;^  though,  of  course,  an  ease- 
ment of  light  and  air  in  this  country  may  be  acquired  by 
express  grant  or  covenant.^  As  it  respects  the  second 
branch  of  the  English  doctrine  above  stated,  or  that  of 
implied  grant,  it  has  been  fully  accepted  in  some  of  the 
American  cases,<^  while  in  others  it  has  been  wholly  re- 
}ected,7  or  limited  to  cases  of  real  necessity.^  The  sim- 
plest rule,  and  one  best  suited  to  a  country  like  ours,  iu 
which  changes  are  continually  taking  place  in  tlie  owner- 
ship and  use  of  lands,  is  that  no  right  of  this  character 
can  be  acquired  without  express  grant  of  an  interest  in 
or  covenant  relating  to  the  lands  over  which  the  right  is 
claimed.^ 

1  Renshaw  v.  Bean,  18  Q.  B.  131;  Barker  v.  Ricbardson,  4  Bam.  & 
A<loI.  57:);  Laufranchl  v.  Mackenzie,  Law  U.  4  Eq.  4J1;  Cook  v.  Mayor, 
Law  R.  9  £q.  17:K  Now  confirmed  by  statute,  2  and  a  Win.  4,  c.  71,  8.  3. 
See  Toplin^'  v.  Jones,  20  Com.  B.  N.  S.  Itio;  11  H.  L.  Ca».  2M. 

2  Leech  r.  Schweder,  Law  K.  0  Ch.  4(53;  9  Eng.  R.  S59;  Hall  v.  Land» 
1  Harl.  &;  C.  076. 

3  Uobeson  v.  Maxwell,  2  N.  J.  Eq.  57;  Bamett  v.  Johnston,  15  N.  J. 
£q.  431;  liuyr.  Lyues,  10  Ala.  ti3;  Dure!  r.  Bolsblanc,  1  La.  An.  407; 
Manier  v.  Myers,  4  Mon.  L.  6.0;  Gerber  v.  Grabel,  lli  111.  217. 

4  Parker  v.  Foote,  19  Wend.  309;  Roy  v.  Sweeney,  14  Bush,  1;  29 
Am.  3^;  Hubbard  r.  Town,  33  Vt.  '2\i5;  Mullln  9.  Strieker,  bi  Ohio  St. 
13^,  2  Am.  Kc'p.  37!);  Powell  v.  Sims,  5  W.  Va.  1;  13  Am.  Rep.  629; 
Cherry  v.  Stein,  11  Md.  1 ;  Pierre  v.  l«'ernald.  2(>  Me.  43l>;  Stein  v.  Hauck» 
Mind. 05;  26  Am.  Rep.  10;  Morrison  v.  Marquardt,  24  Iowa,  3d;  Ran- 
dall  V,  Sauderbon,  111  Mass.  114. 

ft  See  Mahan  v.  Brown,  13  Wend.  263;  Parker  v.  Foote,  19  Wend. 
(09;  Keats  v.  Hago,  115M<kSS.  21();  15  Am.  Rep.  »0. 

6  Janes  v.  Jenkins,  34  Md.  1;  6  Am.  Rep.  300;  Story  r.  Odin,  13 
Mass.  157;  Oi-egon  Iron  Co.  v.  Truiiinger,  3  O.eg.  1 ;  Mayuard  v.  Esher» 
17  Pa.  St.  222;  United  States  v.  Appleton,  1  Sum.  492.    See  §  140,  ante. 

7  Keats  v.  Hugo»  115  Mass.  204;  15  Am.  R§x>.  80;  Johnson  v.  Oppei^ 
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helm,  55  K.  Y.  203;  Doyle  v.  Lord,  ftl  N.  T.  432;  Shipman  v.  Been,  2 
Abb.  N.  C.  43d:  Haverstlck  v.  Sipe,  33  Pa.  St.  368. 

8  Powell  V.  Sims,  5  W.  Va.  1;  13  Am.  Bep.  629;  and  see  $  140,  antet 
Havens  v.  Klein,  40  How.  Pr.  95. 

9  Gray,C.  J.,  in  Keats  v.  Hugo,  115  Mass.  204;  15  Am.  Bep.  91. 

§  143.    "Ways  aa  easements.— A  right  of  way  over 
another's  land  may  be  created  by  necessity,  by  grant,  or 
by  prescription.!    A  right  of  way  by  necessity  arises 
where  the  owner  of  several  parcels  of  land  conveys  one 
parcel  which  is  surrounded  by  the  others,  having  no  way 
of  ingress  and  egress  but  through  one  of  those  reserved.^ 
The  way  is  so  far  appurtenant  to  the  land  as  to  pass  ^tlA 
,  it  to  the  grantee.8    So  if  the  grantor  reserves  the  parcen  / 
yBorrounded  by  the  others  for  himself,  he  is  entitled  to  a  I  / 
(js^aj  through  necessity.^    Much  depends,  however,  upon  | 
the  facts  of  each  particular  case,  as  to  when  a  way  of 
necessity  will  arise  ;^  though  it  seems  to  be  settled  that  a 
reasonable  necessity,  as  distinguished  from  mere  conven- 
ience, is  sufficient,^  and  there  need  not  be  an  absolute  and 
irresistible  necessity.?    lu  order  to  establish  such  ease- 
ment, nothing  is  required  but  to  show  the  necessity. s 
liTeither  time  nor  occupation  are  necessary,  and  although 
the  right  may  never  have  been  enjoyed,  yet  its  existence 
will  be  co-extensive  with  the  necessity.^    The  right  of 
locating  a  way  of  necessity  belongs  to  the  owner  of  the 
land  in  the  first  instance,  but  the  owner  of  the  easement 
may  select  the  place,  if  the  other  party  refuses  so  to  do.i<> 
A  right  of  way  by  grant,  which  would  usually  be  made 
by  deed,  derives  no  strength  from  time  or  occupation. u 
A  grant  of  yesterday  is  of  equal  validity  to  one  of  a  cen- 
tury past,  and  although  the  way  may  never  have  been 
«njoyed,  the  grant  is  conclusive  of  the  right.i2    if  the 
grant  be  lost  or  destroyed,  the  right  may  be  established 
by  secondary  proof,  according  to  the  ordinary  rules  of 
evidence.^    To  entitle  a  person  to  a  right  of  way  by  pre- 
scription, he  must  show  an  uninterrupted,  adverse  user 
for  the  requisite  length  of  time,!^  and  that  he  has  always 
used  the  same  without  change  or  variation.^    If  the  user 
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relied  upon  has  been  interrupted,  the  claimant  must  show 
that  such  interruptions  were  consistent  with  the  title 
claimed  by  him.i*  A  right  of  way  acquired  for  one  spe- 
cial purpose  canuot  be  used  for  another  and  different 
purpose.  17  But  a  right  of  way  for  all  purposes  is  not 
restricted  to  one  purpose,  because  the  owner  thereof  has 
had  occasion  for  a  long  series  of  yes^ra  to  use  it  for  that 
purpose  only.  18  Whether  the  grant  of  a  way  be  in  gross, 
that  is,  attached  to  the  person  using  it,!^  or  is  appurtenant 
to  some  other  estate/^  must  be  determined  from  the 
grant  itself,  and  not  by  matters  aliunde,^  A  right  of 
way,  appurtenant  to  land,  is  appurtenant  to  the  whole 
and  to  every  part  of  it,  and  if  such  land  be  divided  and 
conveyed  in  separate  parcels,  a  right  of  way  thereby 
passes  to  each  of  the  grantees.^ 

1  See  2  Blackst.  Com.  36;  Lawtoa  v.  Rivers,  2  MoCord,  445;  13  Am. 
Bep.  741. 

2  Hall  r.  McLead,  2  Met.  (Ky.)  08;  Collins  v.  Prentice,  15  Conn.  39: 
Bass  V.  Edwards,  12tt  Mass.  44a;  WorraU  v.  Rhoads,  2  Wliart.  427;  30 
Am.  Dec.  274.  See  Stewart  v.  Hartman,  46  lud.  d31;  Proctor  v.  Hodg- 
son, 10  Ex.  822;  29  Eng.  L.  &  Eq.  433. 

3  Wissler  o.  Hershey,  23  Pa.  St.  333;  Taylor  v.  Wamaky,  55  Cal.  350; 
Sinunous  v.  Sines,  4  Keyes,  153;  4  Abb.  Ct.  App.  246.  Compare  Ander- 
sou  V.  Buchauau,  8  lud.  132;  Brice  v.  Raudall,  7  Gill.  A  «l.  349;  Kuhl- 
man  v.  Heclit,  77  HI.  570. 

4  Ho wton  V .  Frearson,  8  Term  Rep.  60 ;  Lawton  v.  Rlyers,  2  McCord« 
445;  13  Am.  Dec.  741 ;  Plngree  v.  McDuffie,  56  N.  H.  306.  Compare  §  140, 
ante. 

5  See  Pettingill  v.  Porter.  8  Allen,  6. 

6  Lawton  v.  Rivers,  2  McCord,  445;  13  Am.  Dec.  741;  Dillman  v. 
Hoffman,  38  Wis.  575;  Oliver  v.  Pitman,  »8  Mass.  50:  Hollenbeck  r.  Mo- 
BoualU,  112  Mass.  250;  Brown  v.  Berry,  6  Cold.  »8;  O'Rorke  v.  Smith,  11 
B.  1. 264. 

7  PettlngUl  V,  Porter,  8  Allen,  6;  Lawton  v.  Birers,  2  McGord,  445; 
13  Am.  Dec.  741. 

8  Lawton  v.  Rivers,  2  McCord,  445;  13  Am.  Dec.  741. 

9  Sanzay  v.  Hanger,  42  Ind.  44;  Derrickson  o.  Springer,  5  Ear. 
(Del.)  21. 

10  Smiles  V.  Hastings,  24  Barb.  44;  Russell  p.  Jackson,  2  Pick.  578. 

11  Sanxay  v.  Hunger,  42  Ind.  44;  Lawton  v.  Rivers,  2  McCord,  445; 
13  Am.  Dec.  741. 

12  Lawton  v.  Rivers.  3  McCord.  445;  13  Am.  Dec.  741;  and  see  Shep- 
herd V.  Watson,  1  Watts.  35. 

13  Lawton  v.  Rivers,  2  McCord.  445;  13  Am.  Dec.  741.  A  grant  of  a 
way,  without  other  words  indicating  au  intent  to  enlarge  the  natural 
Import  of  the  word,  carries  an  easement  only:  Jamaica  etc.  Corp.  v. 
Chandler,  9  Allen,  164;  Gidney  v.  Earl,  12  Wend.  98. 
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i4  Hill  o.Crosbr.  2  Ficlc.  466;  Blake  v.  Erorett,  1  Allen,  248;  Camp- 
bell V.  Wilson,  3  JBast,  2»4;  Tracey  v.  Atherton»  86  Yt.  503;  Krlers 
Private  Road»  73  Pa.  St.  109;  and  see  S  137*  ante. 

15  Lawtou  V.  BiverSt  2  McCord.  445;  13  Am.  Dec.  741. 

16  Poryear  v.  Clements,  53  Oa.  233;  Plimpton  v.  Converse,  42  Vt.  712. 

17  Ballard  v.  Dyson.  1  Tamit.  279;  Atwater  %  Bodflsh,  11  Gray,  150: 
Allan  V.  Gomme,  11  Ad.  A  £.  759;  French  v.  Harstin,  24  N.  H.  440;  32 
27.  H.  316. 

18  Holt  V.  Sargent,  15  Gray,  97. 

19  See  Boatman  v.  Lasley,  23  Otiio  St.  614;  Wbite  v.  Crawford,  10 
Hass.  183. 

SO   Sanxay  v.  Hnnffer,  42  Ind.  44, 

21  Wagner  v.  Hanna,  38  CaL  111. 

22  Underwood  v.  Carney,  1  Cash.  285:  Watson  v.  Bioren,  1  Serg.  A 
B.227. 

§  144.  Lateral  snpport  of  soil.— The  right  of  an 
owner  of  land  to  the  support  of  the  land  adjoining  is  Jure 
fUitur<Bf  like  the  right  of  a  flowing  stream.^  Each  owner 
has  the  absolute  right  to  have  his  land  remain  in  its 
natural  condition,  unaffected  by  an  act  of  his  neighbor;  ^ 
and,  if  the  neighbor  digs  upon  or  improves  his  own  land 
80  as  to  injure  this  right,  he  may  be  held  liable  therefor  in 
an  action  for  damages,  without  proof  of  negligence.^  But 
this  right  of  property  is  only  in  the  land  in  its  natural 
condition,  and  the  damages  in  such  an  action  are  limited 
to  the  injury  to  the  land  itself,  and  do  not  include  any 
injury  to  buildings,  or  improvements  thereon ;  ^  unless 
such  buildings  shall  have  stood  and  had  the  advantage 
of  the  support  of  the  land  adjoining  for  the  period  of  time 
requisite  to  create  a  prescriptive  right.<>  In  short,  for  an 
excavation  causing  an  injury  to  the  soil  in  its  natural 
state  an  action  will  lie;^  but,  without  proof  of  a  right  by 
grant  or  prescription  in  the  plaintiff,  or  of  actual  uegli- 
gence  on  the  part  of  the  defendant,  no  action  will  lie  for 
an  injury  to  buildings  by  excavating  adjoining  land  not 
previously  built  upon.'  And  the  building,  for  which  sup- 
port is  claimed,  must  have  been  properly  erected,  for  if 
its  defects  are  one  cause  of  the  injury,  no  damage  can  be 
claimed.^  The  doctrine  that  the  owner  of  a  building 
erected  on  the  border  line  of  his  land  can,  by  lapse  of 
time,  acquire  a  prescriptive  right  to  the  lateral  support  of 
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the  adjacent  soil,  has  been  rejected  in  some  of  the  States.* 
It  is  said  that  the  English  cases  favoring  the  right  are 
founded  on  analogy  to  the  doctrine  of  ancient  lights, 
which  is  not  generally  in  force  in  this  country.i'^  And 
that,  if  a  man  is  not  content  to  enjoy  his  land  in  its  nat- 
ural condition,  but  wishes  to  build  upon  or  improve  it,  he 
must  either  make  an  agreement  with  his  neighbor,  or  dig 
his  foundations  so  deep,  or  take  such  other  precautions, 
as  to  insure  the  stability  of  his  buildings  or  improvements, 
whatever  excavations  the  neighbor  may  afterward  make 
upon  his  own  land  in  the  exercise  of  his  right.^^  But,  in 
making  excavations,  the  neighbor  must  exercise  reasona- 
ble care  and  diligence,  having  reference  to  the  situatioQ 
of  the  estate.^  And  the  owner  of  a  lot,  having  a  building 
with  independent  walls  standing  wholly  upon  it,  is  enti- 
tled to  notice  from  the  owner  of  an  adjoining  lot,  who 
intends  to  build  on  the  latter,  and  so  improve  it,  as  to 
make  it  necessary  for  the  security  of  the  former  house 
that  it  should  be  shored  up  and  supported  during  the 
progress  of  the  work.^  The  one  giving  the  notice,  even 
in  such  a  case,  is  also  bound  to  exercise  care  and  skill  in 
improving  his  own  lot;  and  for  any  injury  resulting  to 
the  other  from  a  breach  of  that  duty  he  will  be  liable.^^ 
The  same  rule  applies  where  two  owners  have  two  housea 
in  juxtaposition,  and  one  pulls  down  his  house  in  a  waste- 
ful, negligent,  or  improper  manner,  thereby  injuring  the 
adjoining  ho  use. ^  And  an  artificial  easement  of  mutual 
support  may  be  acquired,  by  implied  grant  or  prescription, 
where  houses  are  erected  by  one  owner,  and  so  con* 
Btructed  as  to  require  mutual  support,  and  are  then  con- 
veyed to  different  owners,  or  one  is  conveyed  and  the 
other  is  retained  by  the  original  owner.^^ 

1  Panton  v.  Holland,  17  Johns.  92;  Farrand  o.  Marshall,  19  Barb.  380^ 
21  Barb.  409;  Thurston  v.  Hancock»12  Mass.  226;  7  Am.  Dec.  57;  Oil* 
more  v.  Driscoll,  122  Mass.  199 ;  2a  Am.  Rep.  312. 

2  Beard  v.  Murphy,  37  Vt.  104;  Lasala  v.  Holbrook,  4  Paige,  169^ 
Charless  v.  Rankin,  22  Mo.  666;  Humphries  v.  Brogden,  12  Q.  B.  743. 

3  Gilmore  v.  Driscoll,  122  Mass.  199;  23  Am.  Rep.  312;  Richardson  v^ 
Vt.  Cent.  K.  R.  25  Vt.  465:  McGuire  v.  Grant.  25  N.  J.  L.  35o;  Trausporw 
tatiou  Go.  p.  Chicago,  99  U.  S.  635. 
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4  Cbarless  v.  Bankln,  22  Mo.  666:  Ollmore  v.  DrtscoU,  122  Ulass.  199, 
23  Am.  Rep.  312;  Smith  v.  Thackeran,  Law  R.  1  Com.  P.  564;  Partridge 
V.  Scott,  3  Mees.  A  W.  220. 

5  Lasala  v.  Hoi  brook,  2  Paige,  173;  Blchart  v.  Scott,  7  Watts,  460; 
Sluieve  v.  Stokes,  8  Mon.  B.  453:  Hay  v.  Colioes  Co.  2  N.  Y.  162 ;  Hum- 
phries V.  Brogden,  12  Q.  B.  739;  Bonoml  v.  Backhouse,  El.  B.  &  E.  622; 
9  H.  L.  Cas.  503. 

6  Wilde  V.  Minsterley,  2  Bolle  Abr.  565;  Thurston  v.  Hancock,  12 
Mass.  229;  7  Am.  Dec.  57;  Foley  v.  Wyeth,  2  Allen,  131. 

7  Dodd  V.  Holme,  1  Ad.  &  E.  493;  Eliot  v.  Northeastern  Railw.  10 
H.  li.  Cas.  333;  Hide  r.  Thomborough,  2  Car.  &  K.  250:  Smith  o.  Thack* 
erah,  Law  R.  1  Com.  P.  564;  Gilmore  v.  DrlscoU,  122  Mass.  199;  23  Am. 
Hep.  312. 

8  Rlchart  v.  Scott,  7  Watts.  460;  Smith  v.  Hardesty,  31  Mo.  412. 

9  Mitchell  V.  Mayor  etc.  49  Ga.  19;  15  Am.  Rep.  669;  and  see  OO- 
more  v.  Driscoll,  122  Mass.  199;  23  Am.  Rep.  312. 

10  Mitchell  V.  Mayor  etc.  49  Oa.  19;  15  Am.  Rep.  669;  and  see  g  142, 
ante.  Even  in  England  it  is  held  that  for  digging  upon  neighboring 
land,  and  thereby  causing  the  plaintiff's  land  to  sink  and  his  buildings 
to  fall,  althousrh  the  jury  nnd  that  the  land  would  have  sunk  if  there 
bad  been  no  building  upon  it,  yet  no  action  will  lie,  if  no  appreciable 
damage  is  proved  to  the  land  without  the  building:  Smith  o.  Thack- 
erah.  Law  R.  1  Com.  P.  564. 

11  Gilmore  v.  Driscoll,  122  Mass.  199;  23  Am.  Bep.  312. 

12  Jeffries  r.  Williams,  6  Ex.  792;  Peyton  v.  Mayor,  9  Bam.  A  0. 725; 
Thurston  v.  Hancock,  12  Mass.  226. 

13  Eno  V.  Del  Vecchio,  4  Duer,  66;  6  Duer,  17. 

14  Massey  v,  Goyder,4  Gar.  A  P.  161;  Charless  «.  Bankln,  22  Mo. 
672. 

15  Walters  v.  Pf  eil.  Moody  &  M.  362 ;  and  see  Humphries  v.  Brogden, 
12  Q.  B.  751. 

16  Richards  tr.  Bo8e.9  Ex.218:  24  Eng.  L.  &  Eq.  406;  Solomon  «. 
Vintners'  Co.  4  Hurl.  &  N.  598;  Webster  v.  Stevens,  6  Duer,  553.  But 
It  seems  that  no  obligation  or  servitude  of  support  of  one  building  by 
another,  in  case  of  separate  owners,  arises  from  their  mere  Juxtaposi- 
tion, however  loiig  continued:  see  Peyton  v.  Major  etc.  9  Barn.  A  0. 
725;  Chauntler  v.  Bobiuson,4  Ex.  170:  Napier  v.  Bulwinkle,5  Rich.  824. 
Compare  Angus  v.  Dalton,  Law  B.  3  Q.  B.  D.  85;  28  Eng.  B.  80. 

§  145.  Party  'walls.—Wliere  the  owners  of  adjoining 
lands  agree  to  constract  a  wall  partly  on  the  land  of  each, 
for  the  common  support  of  their  buildings,  the  wall  so 
constructed,  if  used  as  such  for  twenty  years,  is  a  party 
wall  in  the  legal  sense  of  the  term,  and  the  owner  of  eacU 
house  has  an  easement  for  its  support,  in  that  portion  of 
the  wall  which  stands  on  the  adjoining  land.^  So  if  the 
owner  of  two  adjoining  lots  erects  a  building  on  each, 
with  a  wall  partly  on  each  lot  for  their  common  support, 
a  conveyance  by  him  of  either  lot  conveys  with  the  build- 
ing an  easement  for  its  support  on  that  part  of  the  wall 


§  145  EABBU2NTS.  176 

whicli  stands  on  the  other  lot.^  The  land  covered  by  a 
party  wall  remains  the  several  property  of  the  owner  of 
each  half,  yet  the  title  of  each  owner  is  qualified  by  the 
easement  to  which  the  other  is  entitled;*  and  in  all  cases 
where  such  an  easement  exists,  neither  owner  nor  occu- 
pant can  interfere  with  the  wall  to  the  detriment  of  the 
other  without  his  assent.^  The  law  will,  however,  permit 
either  party  to  make  any  use  of  a  party  wall  which  he 
may  require,  either  by  deepening  the  foundation  or  in- 
creasing the  height,^  so  far  as  it  can  be  done  without 
injury  to  the  other.o  But  the  party  making  the  cliange, 
when  not  required  for  purposes  of  repair,  is  absolutely 
responsible  for  any  damage  it  occasions.?  Every  separa- 
tion wall  between  two  buildings  is  presumed  to  be  a 
party  wall  unless  the  contrary  is  shown;  &  and  a  wall  may 
be  a  par^  wall  for  a  part  of  its  length  or  height,  and  not 
for  the  remainder.^  And  a  wall  which  is  on  the  dividing 
line  at  the  bottom,  but  not  perpendicular,  and  is  wholly 
upon  the  estate  of  one  owner  at  the  top,  may  still  be  a 
party  walL^®  Parol  agreements  for  party  walls,  when 
executed,  have  been  sustained  by  the  courts.  ^^  But  it 
was  held  that  a  parol  agreement  by  the  owner  of  the  ad- 
joining land  to  pay  for  the  part  of  the  wall  set  upon  his 
land  does  not  run  with  the  laud  nor  bind  his  grantee.^^ 
In  case  a  party  wall  is  destroyed  by  lire,  the  easement  in 
the  wall  ceases,  and  there  is  no  implied  obligation  to  con- 
tribute toward  rebuilding  it;  ^  unless  the  two  proprietors 
build  at  the  same  time,  in  which  case  it  has  been  held 
that  the  one  who  builds  the  party  wall  may  recover  from 
the  other  a  moiety  of  the  cost.^^  So  if  the  wall  becomes. 
ruinous  or  unsafe,  it  seems  that  one  may  rebuild  and 
compel  the  other  to  contribute.^  And  if  one  owner  of  a 
party  wall  adds  to  it  for  his  own  use,  he  may  maintain  an 
action  of  contribution  against  the  other  owner  who  has 
used  such  additions  for  one-half  the  value  of  the  addi- 
tions when  made.^s 

I    £no  V.  Del  Vecchio,  4  Daer,  53:  Webster  v.  Stevens,  5  Duer,  6fi9* 
and  see  BlocU  v.  Isliani,  28  Ind.  37;  Hicatt  v.  Morris,  10  Oliio  Hi.  5J3. 
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2  Webster  v.  Stereiis,  5  Duer,  S93;  Giles  «.  Itaffro,  I  Dner.  831; 
Murly  V.  McDormott,  8  Ad.  A  £.  138 ;  aad  see  Wbeeler  v,  Clark,  68  N.  T. 
2b7. 

5  Webster  «.  Stevens,  6  Daw,  658:  Sberred  v.  Cisco,  4  Sand.  480; 
Brooks  V.  Curtis,  50  N.  Y.  639;  10  Am.  Bep.  545;  compare  Cubltt  v.  Por- 
ter, 8  Bam.  A  C.  'i57. 

4   Webster  v.  Stevens,  6  Duer,  658;  Partridge  v.  Gilbert,  16  N.  T.  601. 

6  Matts  V.  Hawkins,  6  Taunt.  20:  BrOoks  v.  Curtis,  60  N.  T.  639;  10 
Am.  Bep.  645:  Danenbauer  v.  De vine,  61  Tex.  480:  82  Am.  Bep.  627; 
PJuUips  V.  Bordman,  4  Allen,  147;  Hicatt  v.  Morris,  10  Ohio  St.  623. 

6  Bradbee  v.  Christ's  Hospital,  4  Man.  6b  G.  761;  Gorham  v.  Gross* 
126  Mass.  -ai  i  28  Am.  Bep.  224 ;  Dowling  v.  Henniugs,  20  Md.  179. 

7  Eno  V.  Del  Vecchlo.  6  Duer,  17. 

8  Campbell  v.  Mesier,  4  Johns.  Ch.  884 ;  Schile  v.  Brokhahus,  80  N.  T. 
614. 

9  Weston  V.  Arnold,  Law  B.  8  Ch.1090:  7  Eng.  672;  Price  v.  McCon> 
lieU.27Ill.2S6. 

'    10   Gordon  0.  Milne,  1 L.  A  E.  Bep.  (Pa.)  648. 

11  Rawsou  V.  Bell,  46  Ga.  19;  Polye  v.  Scbeehy,  1  City  Ct.  B.  (N.  T.) 
96:  Biudge  v.  Baker,  57  N.  Y.  209;  16  Am.  Bep.  475. 

12  List  V.  Hornbook,  2  W.  Va.  846.  Compare  Maine  v.  Cnmston,  98 
Mass.  317;  Greenwald  v.  Kappes,  31  Ind.  21b. 

13  Ormun  v.  Day,  6  Fia.  385;  Antomarcbi  v.  Bussell,  63  Ala.  366;  85 
Am.  Hep.  40;  HolCmau  v.  Kuhii,  67  Miss.  746;  84  Am.  Bep.  491.  See  also 
BeynoiOs  v.  Fargo,  1  Sheld.  (N.  Y.)  631. 

14  Buck  V.  Flentye,  80  111.  258. 

15  Campbell  v.  Mesier,  4  Johns.  Ch.  884;  8  Am.  Dec.  570;  Brooks  9. 
Curtis,  50  N.  Y.  639;  10  Am.  Bep.  646. 

16  Sanders  v.  Martin,  2Lea,  (Tenn.)  213:  81  Am.  Bep.  698;  and  see 
Blchardson  o.  Tobey,  121  Mass.  457;  23  Am.  Bep.  283. 

§  146.  Mines  and  mining  rights.—It  is  not  un- 
common in  mining  districts  for  the  ownership  of  the  soil 
to  be  vested  in  one  person  and  that  of  the  mines  in 
another.^  And  where  the  surface  of  land  belongs  to  one 
and  the  minerals  to  another,  no  evidence  of  title  appear- 
ing to  regulate  or  qualify  their  rights  of  enjoyment,  the 
owner  of  the  minerals  cannot  remove  them  without  leav- 
ing support  sufficient  to  maintain  the  surface  in  its  natural 
state.^  If  the  owner  of  the  entire  fee  grants  the  minerals, 
reserving  the  surface,  his  grantee  is  entitled  only  to  so 
much  of  the  minerals  as  he  can  get  without  injury  to  the 
surf ace.s  So  if  the  land  owner  sells  the  surface,  reserving 
to  himself  the  minerals,  with  power  to  get  them,  he  must, 
if  he  intends  to  have  power  to  get  them  in  a  way  which 
will  destroy  the  surface,  so  frame  the  reservation  as  to 
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show  clearly  that  he  is  intended  to  have  that  power.^ 
The  word  "surface"  means  not  merely  the  geometrical 
superficies  without  thickness,  but  includes  whatever 
earth,  soil,  or  land  lies  above  and  superincumbent  on  the 
mine.  6  A  right  of  way  for  mining  purposes  may  be 
created  by  grant,  express  or  implied; ^  or  it  may  be  estab- 
lished by  prescription.7  And  special  rights  in  the  use  of 
water  for  mining  purposes  may  be  so  acquired.  ^  A  right 
to  discharge  water  used  for  the  precipitation  of  minerals, 
and  thereby  rendered  noxious,  may  be  gained  by  user.* 
So  a  right  to  throw  refuse  from  mines  into  a  natural 
stream  may  be  asserted  either  by  prescription  or  by  cus- 
tom.^<)  On  the  mineral  lands  of  the  public  domain  in  the 
Pacific  States  and  Territories,  the  doctrine  of  right  by 
prior  appropriation,  as  it  respects  the  use  of  the  waters  of 
a  stream  for  mining  purposes,  is  recognized  and  applied  ;U 
and  the  first  appropriator  has,  by  virtue  of  his  appropria- 
tion, the  right  to  the  use  and  enjoyment  of  the  water  as 
against  other  claimants,  to  the  full  extent  of  his  original 
appropriation,^  and  he  has  the  right  to  insist  that  the 
quality  of  the  water  shall  not  be  impaired  so  as  to  defeat 
the  purpose  of  that  appropriation,  i*  Subject,  however,  to 
these  rights,  subsequent  appropriators  may  use  the  chan- 
nel and  waters  of  the  stream,  and  mingle  with  its  waters 
other  waters,  and  divert  them  as  often  as  they  choose.^^ 

1  Byckman  v.  GUlis,  57  N.  Y.  68;  15  Am.  Bep.  464;  Adam  v.  Brlggs 
Iron  Co.  7  Cash.  361 ;  Melton  v.  Lambard.  51  Cal.  258. 

2  Horner  v.  Watson,  79  Pa.  St.  242;  21  Am.  Bep.  65;  Jones  r.  Wag- 
ner, 66  Pa.  St.  420;  5  Am.  Bcp.  385:  Tandes  v,  Wrigbt,  66  Ind.  319;  33 
Am.  Bep.  l(K);  Wilms  v.  Jess,  94  111.  464;  34  Am.  Hen.  242;  Harris  v. 
By  ding.  5  Mees.  &  W.  SO;  Smart  v.  Morton,  5  £1.  &  B.  30;  30  Eng.  L.  A 
£q.  385. 

3  Coleman  V.  Chadwick.  80  Pa.  St.  81:  21  Am.  Bep.  93;  Marvin  v« 
Brewster  Iron  Mining  Co.  55  N.  T.  538;  14  Am.  Bep.  3*22;  Zinc  Co.  «. 
Frankllnito  Co.  13  N.  J.  £q.  342;  Wakefield  v,  Duke  of  Buccleuch,  Law 
B.  4  £q.  Cas.  613. 

4  Hext  V.  Gill,  Law  B.  7  Ch.  699;  and  see  Livingston  v.  Moingona 
Coal  Co.  49  Iowa,  369;  31  Am.  Bep.  150. 

5  Humphries  v.  Brogden,  12  Q.  B.  739;  Yandes  v.  Wright,  66  Ind. 
819;  32  Am.  Bep.  109;  Burkhardt  v.  Hanley,  23  Ohio  St.  558. 

6  Daud  V.  Kingscote,  6  Mees.  A  W.  196:  Tracy  v.  Atherton,  35  Vt» 
52:  Ackroyd  v.  Smith,  10  Com.  B.  164:  Midgley  v.  Bichardson,  14  Mees. 
AW.  595. 
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7  See  Ogden  v.  GroTe,  88  Fa.  St.  487 ;  Gayf ord  «.  HofCatt,  Law  B.  4 
Ch.  133. 

8  Sampson  v.  Burnslde,  13  N.  H.  264 ;  McCtillam  v.  Water  Co.  54  Pa. 
8t.  40;  Baxendale  v,  McMurray,  Law  B.  2  Cb.  790. 

9  Wright V.  Williams,  1  Hees.  &  W.  77.  See  §  141,  ante:  Carlyon  v. 
Lovering,  1  Hurl.  A  N.  798;  Earl  v.  DeHart,  12  N.  J.  £q.  285. 

10  Cu-lyou  V.  Lovering,  40  £ng.  L.  A  Eq.  448;  1  Hurl.  A  N.  784. 

11  See  Butte  etc.  Co.  v.  Yai^hn,  11  Cat.  143;  Union  Water  Co.  v» 
Crary,  25  Cal.  505:  Smith  v.  O'Hara,  43  Cal.  371;  Lobdell  v.  Hall,  3  Key. 
607 ;  A  tchlson  r.  Peterson,  20  Wall.  508. 

12  Atchison  v.  Peterson,  20  Wall.  508;  Woolnum  v.  Oarringer,  1  Hon. 
835;  Hill  V.  Smith,  27  Cal.  476;  Lobdell  v.  Simpson,  2  Nev.  274. 

13  Butte  etc.  Co.  r.  Vaughn,  11  Cal.  143.  Compare  Wizon  e.  Bear 
River  etc.  Co.  24  CaL  367;  Union  Water  Co.  v.  Crary,  25  CaL  504;  Water 
Co.  V.  Fletcher,  23  Cal.  481. 

14  Atchison  V.  Peterson,  20  Wall.  508;  1  Mon.  561 ;  and  see  Lobdell «. 
Simpson,  2  Nev.  274;  Tenney  v.  Miner's  Ditch  Co.  7  Nev.  335. 

■ 

§  147.  Ho'vtr  lost  or  determined.— An  easement  ia 
one  of  those  rights  which  may  be  extinguished  or  taken 
away  by  the  act  of  God,  operation  of  law,  or  act  of  the 
party.i  But  the  act  of  the  party  may  effect  an  extin- 
guishment of  the  right,  where  the  act  of  God  or  of  the 
law  will  only  cause  a  suspension  thereof  .^  Thus  if  the 
right  be  suspended  by  the  act  of  G^,  as  by  the  drying  up 
of  a  spring,  it  will  revive  if  the  spring  again  flows;  but  if 
it  be  suspended  by  the  act  of  the  party,  as  by  building  a 
house  or  a  wall,  it  would  not  be  restored,  although  the  ob- 
stacle be  removed.^  The  reason  for  the  distinction  is, 
that  the  act  of  the  party  shall  always  be  construed  most 
strongly  against  himself,  but  he  shall  not  be  injured  by 
an  act  of  God  or  of  the  law.^  And  the  easement  may  be 
destroyed  either  by  an  act  of  the  party  positively  destruc- 
tive of  it,^  or  by  an  act  incompatible  with  the  nature  or 
exercise  of  It.^  It  may,  of  course,  be  extinguished  by  a 
Release  given  by  the  owner  of  the  dominant  estate  to  the 
one  who  owns  tiie  servient  estate;  7  so  it  may  be  lost  by 
abandonment,^  or  long-continued  non-user.^  But  where 
the  right  is  claimed  by  deed,  mere  non-user  for  any 
length  of  time  will  not  impair  or  defeat  it.^^^  The  non- 
user  to  have  that  effect  must  be  in  consequence  of  some- 
thing which  is  adverse  to  the  user  on  the  part  of'  the 
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owner  of  the  servient  estate,  and  continued  for  the  period 
of  presGription.u  So  long  as  the  conduct  and  situation  of 
the  parties  are  consistent  with  the  written  title  under 
which  they  claim,  they  will  be  presumed  to  hold  under  it 
and  according  to  its  terms.  ^  An  easement  cannot  be  ex- 
tinguished by  a  merd  parol  agreement ;U  but  a  license 
given  by  the  owner  of  the  dominant  to  the  owner  of  the 
servient  estate,  to  obstruct  an  easement,  is  not  revocable 
after  it  is  executed,  and  may  operate  as  an  abandonment 
to  the  extent  of  such  license.^^  So  the  owner  of  the  domi* 
nant  estate  may  make  such  changes  in  the  use  and  condi- 
tion thereof  as  to  renounce  the  easement;  ^  and  this  may 
be  relied  on  by  the  owner  of  the  servient  estate  as  an 
abandonment.  ^0  But  a  mere  abuse  of  the  right,  such  as 
using  a  way  for  a  purpose  not  included  in  the  right,  is 
only  a  trespass,  and  the  right  remains.^^  But  where  the 
particular  purpose  for  which  an  easement  was  granted  no 
longer  exists,  the  easement  is  at  an  end.^  An  instance 
of  the  extinguishment  of  an  easement  by  operation  of 
law  is  where  a  right  of  way  to  certain  buildings  is  lost  by 
the  laying  out  and  construction  of  a  highway  over  the 
site  of  such  buildings. i>  So  if  the  servient  and  dominant 
estates  become  united  in  the  same  owner,  the  easement  is 
extinguished  by  unity  of  title  and  possession,  and  cannot 
afterwards  be  claimed  without  a  new  grant.-<*  But  in 
order  to  operate  as  an  extinguishment,  the  estates  thus 
united  must  be  respectively  equal  in  duration,  and  not 
liable  to  be  again  disjoined  by  the  act  of  the  law.^  If  a 
person  holds  one  estate  in  severalty,  and  only  a  fractional 
part  of  the  other,  the  easement  is  not  extinguished.^ 

1  Hancock  r.  Wentworth,  5  Met.  451 ;  Taylor  v.  Hampton,  4  McCord, 
96;  17  Am.  Dec.  710;  CoraiDK  v.  Gould,  Itf  Wend.  541. 

2  Taylor  v.  H.impton,  4  McCord,  % ;  17  Am.  Dec.  710:  and  see  Tyler 
«.  HoniDioiid.  1 1  Pick.  22U:  Penrce  v.  McCienegbau,  6  Uicn.  17t);  Thomas 
V.  Tboraas,  2  Cromp.  M.  &  11.41. 

3  Taylor  v.  Hampton.  4  McCord,  96;  17  Am.  Deo.  710:  and  see  Com* 
inpp.  Gould,  16  WeiMl.  .WS;  Pnrtridffe  v.  Gilbert,  15  N.  Y.  601j  Kcfflua 
V.  Ciiorloy,  12  Q.  li.  515;  Liggius  v.  luge,  7  Uiug.  <)82. 

4  Taylor  v.  Haiuptou.  4  McCord,  96;  17  Am.  Dec.  710. 

5  See  Lawrence  v.  Obeo,  3  Camp.  514;  Moore  9,  Bawson,  3  Banx.  4i 
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C.  382;  Craln  «.  Fox,  16  Barb.  184;  Vogler  v.  Gelss,  51  Md.  407;  Klcholas 
V.  Chamberlain,  Cro.  Jac.  121. 

6  See  Cooper  v.  Barber,  3  Taunt.  99;  Hazard  v.  Bobinson,  3  Mason, 
272;  Arnold  v.  Comman,  50  Pa.  St.  361;  Dyer  v.  Sanford,  »  Met.  3il&; 
Qawtry  v.  Leland,  31  N.  J.  £q.  385. 

7  Pope  V.  Devereux,  5  Gray,  409;  Coleman's  Appeal,  62  Pa.  St.  274; 
Beg.  V.  Cborley,  12  Q.  B.  915. 

8  Dana  r.  Valentine.  6  Met.  14:  Louisville  B.  B.  «.  Covington,  2 
Bash,  532;  Crossley  v.  Lightowler.  Law  B.  2  Ch.  478;  Parkins  v.  Dun- 
ham, 3  Strob.  224:  Stokoe  v.  Singers,  8  El.  &  B.  31.  Compare  Hayford 
V.  Spokesfieia,  100  Mass.  491;  Jamaica  Pond  Aqueduct  v.  Chandler,  121 
Mass.  3.  An  agreement  made  by  a  lessee  for  years  to  abandon  an 
easement  belonging  to  the  estate  does  not  bind  the  reversioner  unless 
be  Is  a  party  to  it,  or  it  Is  made  with  his  knowledge  and  acquiescence: 
Glenn  v.  Davis,  35  Md.  206;  6  Am.  Rep.  389. 

9  Farrar  v.  Cooper.  34  Me.  400;  White  v.  Crawford,  10  Mass.  183; 
Pillsbury  v.  Moore,  44  Me.  154;  Wilder  p.  .-^t.  Paul,  12  Minn.  208;  Jeuui- 
■on  V.  Walker,  11  Gray,  4i5;  Begina  v.  Choriey,  12  Q.  li.  515. 

10  Arnold  «.  Stevens,  24  Pick.  106;  Londendyck  v,  Anderson,  59 
How.  Pr.  1. 

11  Jewett  V.  Jewett,  16  Barb.  150;  Bannon  v.  Angler,  2  Allen,  128: 
Chandler  v.  Jamaica  Pond  Aqueduct,  125  Mass.  544;  Pope  v.  O'Hara,  48 
N.  Y.  446:  Nitzell  v.  Paschall,  8  Bawle,  76;  Farrar  v.  Cooper,  34  Me.  400; 
Hall  V.  McCaughey,  51  Pa.  St.  43. 

12  Doe  V.  Butler,  3  Wend.  149;  and  see  Warshauer  v.  Bandall,  109 
Mass.  586;  Ward  v.  Ward,  7  £x.  838;  Bowen  v.  Team,  6  Bich.  305. 

13  Dyer  V.  Sanford,  9  Met.  809. 

14  Willis  V.  Harrison,  4  Mees.  A  W.  538;  Hewllns  v.  Sbippam,  9 
Bam.  A  C.  221 ;  Warshauer  v.  liandall,  109  Mass.  586;  Pope  v.  Devereux, 
5  Gray,  400. 

19  Dyer  «.  Sanford,  9  Met.  395.  Compare  Leathers  v.  Furr,  62  Ga. 
421. 

16  Jones  V.  Tapling,  11  Com.  B.  N.  S.  283:  Garritt  v.  Sharp,  3  Ad.  A 
E.  325;  Hutchinson  v.  Copestake,  9  Com.  B.  N'.  s.  863.  Compare  Stack- 
pole  V.  Curtis,  32  Me.  385;  Casler  v.  Shipman,  35  N.  Y.  533;  Ayusley  v. 
Glover,  Law  R.  18  Eq.  544;  10  Ch.  App.  283;  12  Eiig.  726. 

17  MendeU  r.  Delano,  7  Met.  176.   Compare  Jones  v.  Tapling,  11  - 
Com.  B.  N.  8. 283. 

18  Nat.  etc.  Co. v.  Donald, 4  Hnrl.  AN.  8;  Chase  v.  Sutton  Manuf. 
Co.  4  Cush.  152. 

19  Hancock  r.  Wentworth,  5  Met.  446.  Compare  Mussey  p.  Union 
Wharf,  41  Me.  34;  Lide  v.  Hadley,  36  Ala.  627;  Abbott  v.  Stewartstown, 
47  N.  H.  230;  Arnold  v.  Coruiuau,  50  Pa.  St.  361. 

20  Coleman's  Appeal,  62  Pa.  St.  274;  Bitger  v.  Parker,  8  Cush.  147; 
Plympton  v.  Converse,  42  Vt.  712;  Atwater  v.  Bodfish,  11  Gray,  15U; 
Warren  v.  Beake,  54  Me.  2T6. 

21  Bitger  v.  Parker,  8  Cush.  147:  Bradley  Fish  Go.  v.  Dudley,  37 
Conn.  136;  Ivimey  v.  Stocker,  Law  B.  l  Ch.  3U6. 

22  Atlanta  Mills  V.  Mason,  120  Mass.  244. 

§  148.  Remedies  for  obstruction  of  .—The  remedy 
for  the  obstruction  of  an  easement  may  be  either  legal  or 
equitable,  according  to  the  circumstances  of  the  case.^ 

BOOSB  BBAL  PB0P.~16. 
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The  legal  remedy  la  a  pecuniary  recompense  in  damages 
for  the  injury  sustained.^  But  there  are  many  cases  of 
Injury  not  susceptible  of  being  adequately  compensated 
by  damages  at  law,  and  courts  of  equity  will  interfere  by 
injunction,  either  to  restrain  the  continuance  of  the 
wrong,<  or  to  prevent  the  commission  of  a  threatened 
injury.**  So  the  party  whose  easement  is  disturbed  may 
himself  enter  the  land  and  abate  the  obstruction;  ^  and 
in  so  doing,  he  does  not  lose  his  right  to  recover  by  action 
the  damages  he  may  have  sustained  up  to  the  time  of 
such  abatement.^  But  in  abating  the  obstruction  he  must 
act  in  a  reasonable  manner  J  so  as  not  to  cause  unneces- 
sary los8,<  and  if  he  goes  beyond  his  right  in  this  respect^ 
he  may  be  treated  as  a  trespasser.^ 

1  See  Parker  v.  Oriswold,  17  Conn.  288:  Mtrnroe  «.  Stlckney,  48  Me. 
462;  Clifford  v.  Hoare,  Law  R.  0  Com.  P.  872;  9  Eng^.  B.  449;  Aynsley  v. 
Glover,  Law  B.  18  Eq.  544:  ll£ng.  B.  521;  Jackson  v.  New  Castle,  S3 
Law  J.  N.  S.  688;  Bliss  «.  Kennedy,  43  HI.  74;  Burnham  v.  Kempton,  44 
Vt  H.  79. 

2  Chatfleld  «.  Wilson,  27  Yt.  670;  Gilmore  v.  Driacoll,  122  Mass.  199; 
83  Am.  Kep.  312;  Sampson  «.  Hoddluott,  1  Com.  B.  N.  S.  590;  Baer  v. 
Martin,  8  sisuikt.  317. 

3  Borwell  v.  Hobson,  12  Oratt.  322;  Ackerman  v.  Horicoii  Co.  16 
Wis.  154;  Coming  v.  Troy  Factory,  40  N.  Y.  192;  Merrifield  r.  LomlMurd, 
13  Allen,  16;  Wood  v.  Saunders,  Law  K.  10  Ch.  582;  14  £ng.  B.  805. 

4  Ingraham  r.  Dmmell,  5  Met.  118;  Mottr.  Schoolbred.  Law  B.  20 
Eq.  22;  13  £^.  B.  582. 

5  McCord  V.  High,  24  Iowa,  348;  Adams  v.  Barney,  2S  Yt.  225;  Perry 
V.  Fltzliowe,8  Q.  B.  757;  Ballard  v.  Butler,  30  Me.  04. 

6  White  V.  Chapin,  102  Mass.  138;  Tate  v.  Parish,  7  Men.  B.  828. 

7  Morrison  v.  Howe,  120  Mass.  571 ;  TuthiU  v.  Scott,  43  Yt.  525;  Bob* 
erts  V.  Bose,  Law  B.  1  Ex.  82;  Amick  v,  Tharp,  13  Qratt.  567. 

9   Burlingv.  Bead,  11Q.B.904. 

9  Oauley  v.  Looney,  14  Allen.  40;  Heath  «.  WlUlams,  25  Me.  209; 
Wiight  V.  Moore,  38  Ala.  599;  Davles  v.  Williams.  16  Q.  B.  546;  Dyer  9» 
Depul,  5-Whart.  684.   eomparo  Elliott  v.  Bhett,  5  Bicn.  405. 
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CHAPTER  XV. 

USES  AND  TBUSTS. 

5149.  Definition  and  origin  of  UM. 

5 150.  Uses  prior  to  statute  of  uses. 
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5160.  Creation  of  trusts. 
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5 163.  Implied  trusts. 

5 164.  Who  may  be  trustees. 

5 165.  Who  may  be  cestui  qite  trust, 
S  166.  Estate  of  trustee. 

S  167.  Incidents  to  estate  of  trustee. 

5 168.  Union  of  legal  and  equitable  estates. 

5169.  Incidents  to  trusts. 

5 170.  Effect  of  lapse  of  time  on  trust. 

5 171.  Compensation  of  trustees. 

§  149.  Definition  and  origin  of  use.— Uses  and 
trusts,  or  what  are  denominated  "  equitable  estates/'  are 
such  as  have  been  derived  from  the  rules  and  principles 
which  prevail  in  courts  of  equity. i  Originally,  the  com- 
mon law  admitted  of  no  estates  in  lands  which  were  not 
clothed  with  the  legal  seizin  and  possession.^  Bi;t  at  an 
early  period  in  England,  a  right  to  the  rents  and  profits  of 
lands  whereof  another  person  had  the  legal  seizin  and 
possession  was  introduced,  and  became  well  known  by 
the  name  of  a  uaefi  A  use  is  therefore  defined  to  be 
"  where  the  legal  estate  of  lands  is  in  A,  in  trust,  that  6 
shall  take  the  profits,  and  that  A  will  make  and  execute 
estates  according  to  the  direction  of  B."^   It  is  said  that 
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uses  existed  in  the  Roman  law,  under  the  name  of  fidei 
commigsa,  or  trusts,  and  were  introduced  therefrom  into 
England  in  the  reign  of  Edward  III.,  by  the  English  eccle- 
siastics, in  their  attempts  to  evade  the  statutes  of  Mort- 
main.^ When  this  evasion  of  law  was  suppressed  by 
statute,  uses  were  applied  to  save  lands  from  the  effects 
of  attainders,  and  were  afterwards  applied  to  a  variety  of 
purposes  in  the  busiuess  of  civil  life,  and  grew  up  into  a 
refined  and  regular  system.^ 

1  See  Co.  Lltt.  272  a;  I  Spence  Eq.  Jur.  436;  2  Blactcst.  Com.  328; 
Bart.  Real  Prop.  114.  The  doctrine  of  courts  of  equity  is  that  equit- 
able estates  are  cousldered,  to  all  luteuts  and  purposes,  as  legal  estates: 
Cushlui;;  v.  Blake,  30  N.  J.  £q.  695. 

2  1  Greenl.  Cruise,  294. 

5  1  Greenl.  Cruise,  294;  2  Blackst.  Com.  328. 

4  4  Kent  Com.  289.    See  Chudleigh's  Case,  1  Bep.  121.' 

6  2  Blaclcst.  Com.  328;  1  Spence  Eq.  Juris.  436;  Chudlelgh's  Case,  1 
Bep.  121. 

6   See  1  Spence  Eq.  Jur.  441 ;  4  Kent  Com.  290. 

§  150.  Uses  prior  to  statute  of  uses.— In  order  to 
create  a  use,  it  was  necessary  that  the  legal  seizin  and 
possession  of  the  land  should  remain  in  one,  called  a 
feoffee  to  use ;  while  the  use  or  right  to  the  rents  and  profits 
of  the  land  was  in  another,  called  a  cestui  que  iLse.^  The 
feoffee  to  use,  or  trustee,  was  the  real  owner  of  the  estate  at 
law,  and  the  cestui  que  use  had  only  a  confidence  or  trust, 
a  precarious  right,  to  enforce  which  no  remedy  existed  at 
common  law.^  Many  breaches  of  trust  were  committed, 
and  as  a  remedy  therefor  the  "  writ  of  subpoena"  was 
devised,  by  means  of  which  a  cestui  que  use  might  call 
the  feoffee  to  use  to  account  under  oath  in  the  court  of 
chancery.8  Subsequently  this  remedy  in  equity  was 
allowed  against  the  heir  of  the  original  feoffee,  and  also 
against  alienees  who  had  notice  of  the  former  use,  al- 
though they  had  paid  a  valuable  consideration.^  But  if  a 
feoffee  to  uses  enfeoffed  a  stranger  of  the  land,  for  a  valu- 
able consideration,  and  without  notice  of  the  use,  the  use 
was  destroyed,  and  the  new  feoffee  could  not  be  compelled 
to  execute  It.^    On  first  assuming  jurisdiction  in  cases  of 
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nses,  the  court  of  chancery  interfered  no  farther  than  to 
compel  payment  of  the  rents  and  profits  to  the  cestui  que 
use ;  ^  but  it  was  afterwards  established  as  a  rule,  that  the 
cestui  que  use  had  a  right  to  call  on  the  feoffee  for  a  con« 
Teyance  of  the  land  to  himself,  or  to  such  person  as  he 
should  select}  and  also  to  compel  him  to  defend  the  title 
to  the  land  against  any  adverse  claimant.  7  Hence,  per- 
nancy of  the  profits,  execution  of  estates,  and  defense  of 
the  land  were  said  to  be  the  three  incidents  of  a  use.^  In 
England  all  private  persons  whom  the  common  law  en- 
abled to  take  lands  by  feoffment  might  be  seized  to  a 
use.^  But  a  corporation  could  not  be  so  seized, i<)  though 
it  might  take  as  a  cestui  que  useA^  All  lands  and  heredi- 
taments, incorporeal  as  well  as  corporeal,  which  were  in 
esse  at  the  time,  might  be  conveyed  to  uses.^^  A  valuable 
consideration  paid  by  a  feoffee,  however  small,  raised  a 
use  in  his  favor;  ^  and  it  was  not  necessary  that  it  should 
be  expressed  in  the  deed.i*  But  chancery  would  not 
enforce  a  use,  unless  it  had  been  raised  for  a  good  or  a 
valuable  consideration,  i^  Uses  were  devisable  ;i8  also 
descendible  in  the  same  manner  as  legal  estates  ;^7  and 
were  alienable  by  any  species  of  deed  or  writing,i8  and 
none  of  those  technical  words  which  the  law  requires  in 
the  limitation  of  particular  estates  were  deemed  neces- 
sary.is  Neither  courtesy  nor  dower  could  be  had  in  a 
nse;^^  and  not  being  an  estate  iil  the  land,  it  was  exempt 
from  the  burdens  and  incidents  of  tenure.^  The  feoffee 
to  use,  as  owner  of  the  land  at  law,  performed  the  feudal 
services,  his  wife  had  dower,  he  had  power  to  sell  the 
lands,  and  he  forfeited  them  for  treason  or  felony.^^ 

1  1  Oreenl.  Cruise,  294;  Co.  Litt.  271  6;  1  Spence  Eq.  Jur.  44S. 

2  Chudleteb's  Case,  1  Bep.  123  a;  Dalamere  v.  Barnard, Plow.  352; 
4  Kent  Com.  289;  and  see  Arms  v.  Ashley,  4  Fick.  71. 

3  1  Greenl.  Cruise,  297;  2  Washb.  Real  Prop.  96. 

4  1  Greenl.  Cruise,  302;  2  Blackst.  Com.  329;  1  Spence  Eq.  Jnr.  445; 
and  see  Burgess  p.  Wheate,  1  Black.  W.  156;  Dunlap  v.  Stetson,  4  Mason* 
849;  Adair  v.  Shaw,  1  Schoales  A  L.  2(>2. 

5  Chudlelgh's  Case,  1  Bep.  122  6;  1  Greenl.  Cruise,  302 

6  1  GreenL  Cruise,  801. 
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7  Chudlelgh's  Case,  1  Rep.  121 ;  Tad.  Lead.  Cas.  252. 

8  2  Black.  Com.  S90;  1  Qreeni.  CruUe,  301. 

9  1  Oreenl.  Cruise,  303. 

10  Bac.  Bead.  58;  1  Greenl.  Cruise,  304.  In  the  United  States,  a 
corporate  body  may  be  seized  to  any  use  not  foreign  to  the  object  of 
its  creation :  See  Boone  Corp.  SS  61, 52. 

11  Tud.  Lead.  Cas.  254. 

12  2  Black.  Com.  331;  Jones  W.  127;  Yelverton  v.  Yelrerton,  Cro. 
Ellz.  401. 

13  See  1  Spenee  Eq.  Jut,  451;  2  Black,  329;  Barker  r.  Keat,2  Mod. 

Z49. 

14  2  Black.  Com.  329;  and  see  TIppIn  v.  Coaon,  4  Mod.  380:  Spraffue 
V.  Woods,  4  Watts  A  8. 192.  •    *-  -^ 

15  1  Greenl.  Cruise.  305, 306;  See  Storer  v.  Batson,  8  Mass.  431, 441. 

16  Co.  Litt.  271  6 :  2  Black.  Com.  329. 

17  1  Greenl.  Cruise,  309;  1  Spenee  Eq.  Jur.  455;  2  Bolle  Abr.  780. 

18  1  Greenl.  Cruise,  307;  see  Claiborne  e.  Henderson,  3  Hen.  A  H. 
854. 

19  1  Greenl.  Cruise,  308;  and  see  Fisher  «.  Fields,  10  Johns.  606; 
Bryan  v.  Bradley,  16  Conn.  484. 

20  2  Black.  Com.  331 ;  4  Kent.  Com.  293. 

21  1  Greenl.  Cruise,  306. 

22  4  Kent  Com.  292;  1  Greenl.  Cruise,  301. 

§  151.  Under  statute  of  uses.— Uses,  as  refiralated 
and  settled  by  the  court  of  chancery,  in  the  course  of  time 
became  so  general  and  were  perverted  to  such  mischeiv- 
ous  purposes  as  to  be  productive  of  very  serious  griev- 
ances. ^  As  a  remedy  therefor  successive  statutes  were 
enacted,^  but  means  for  evading  them  were  speedily 
devised,  and  the  evils  complained  of  continued  to  exist.* 
At  length  parliament  passed  the  statute  27  Hen.  8,  c.  10 
(A.  D.  1535),  entitled  ''An  act  concerning  uses  and  wills/' 
usually  called  the  Statute  of  Uses;^  which,  by  a  sudden 
and  strong  effort  of  legislative  power,  converted  equitable 
into  legal  estates.^  This  statute,  after  reciting  the  incon- 
veniences inseparable  from  the  equitable  doctrine  of  uses, 
enacts  that  ''when  any  person  shall  be  seized  of  lands, 
etc.,  to  the  use,  conMence,  or  trust  of  any  other  person  or 
body  politic*  the  person  or  corporation  entitled  to  the  use 
in  fee-simple,-  fee-tail,  for  life,  or  years,  or  otherwise, 
shall  from  thenceforth  stand  and  be  seized  or  possessed  of 
the  land,  etc.,  of  and  in  the  like  estates  as  they  have  in 
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the  use,  trust,  or  confidence;  and  that  the  estate  of  the 
person  so  seized  to  uses  shall  be  deemed  to  be  in  him  or 
them  that  have  the  use,  in  such  quality,  manner,  form, 
and  condition  as  they  had  before  in  the  use."  ^  It  seems 
to  have  been  the  intention  of  the  legislature  entirely  to 
abolish  the  practice  of  conveying  to  uses;"^  and  the 
statute  has  so  far  answered  this  intention  as  to  unite 
the  legal  seizin  and  possession  of  the  land  to  the  use  im- 
mediately upon  its  creation, 8  thereby  making  the  cestui 
qxie  U9e  complete  owner  of  the  lands,  as  well  at  law  as  in 
equity,*  and  subjecting  them  to  the  charges  and  incum- 
brances of  the  cestui  que  use.^^  The  lands  likewise  ceased 
to  be  devisable  by  will.^  The  three  circumstances  neces- 
sary to  the  execution  of  a  use  under  the  statute  are,  first, 
a  person  seized  to  the  use  of  some  other  person;  second, 
a  cestui  que  uxe  in  esse ;  third,  a  use  in  esse,  in  possession, 
remainder,  or  reversion.^ 

1  See  1  Qreenl.  Cruise,  310;  Chadleigh's  Case,  1  Bep.  122. 

2  Stat.  2  BIch. 2,  c.  23:  15  Blch.  2.  c.  5;  1  Bich.  3,  c.  1,  and  50  Edw.  S. 
See  2  Washb.  Real  Prop.  1U8. 

3  1  Qreenl.  Cruise,  313. 

4  2  Blackst.  Com.  332;  4  Kent  Com.  294;  1  Oreenl.  Cruise,  313. 

5  Burt.  Beal  Prop.  127.  See  Wms.  Real  Prop.  133:  Hopkins  v.  Hop- 
kins, 1  Atk.  591;  1  Spence  £q.  Jur.  494;  Vander  Volgen  v.  Yates,  3 
Barb.  Cb.  243. 

6  2  Blackst.  Com.  232, 233;  2  Wasbb.  Beal  Prop.  110,  111. 

7  Co.Litt.271;  1  Qreenl.  Cruise,  316;  Cbudleigb's  Case,  1  Bep.  124. 

8  1  Qreenl.  Cruise,  317;  and  see  Bryan  o.  Bradley,  16  Conn.  484; 
Jobnson  v.  Jobnson,  7  Allen,  197. 

9  2  Blackst.  Com.  333;  Brent's  Case,  2  Leon.  18;  and  see  Bliss  v. 
Smith,  1  Ala.  N.  S.  273. 

10  2  Blackst.  Com.  333 ;  I  Qreenl.  Cruise,  317 ;  Brent's  Case,  2  Leon.  18. 

11  2  Blackst.  Com.  333. 

12  Cbudleigb's  Case,  1  Bep.  126;  and  see  Chenery  «.  Stevens,  97 
liass.  80. 

§  152.  "Who  may  be  seized  to  uses.— All  persons, 
including  femes-covert  and  infants,  who  were  capable  of 
being  seized  to  uses  before  the  statute,^  may,  under  the 
statute,  be  seized  to  a  use.^  But  the  words  of  the  statute, 
which  are,  "any  person  or  persons,"  exclude  aliens  and 
corporations  ;<  and  it  is  said  that  a  person  uncertain  is 
not  within  the  statute.^ 
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X   See  S  l&O,  ante;  Chudleigh's  Case,  1  Bep.  126  a. 

2  1  Greenl.  Cruise,  317.    See  Flmb's  Case,  Moore,  1%. 

3  1  Greenl.  Cruise,  318;  and  see  King  v.  Boys,  Dyer,  283;  Fei^roson 
V.  Franklin,  9  Munf..305.  In  the  United  States,  the  word  "persons  'i 
includes  corporations:  see  Boone  Corp.  $4;  United  States  o.  Amedy, 
11  Wheat.  392. 

'  i   2Washb.BealProp.  US. 

§  153.  What  property 'Within  statute.— The  words 
of  the  statute  comprehend  every  species  of  real  property 
in  possession,  remainder,  or  reversion  ;i  and  therefore, 
not  only  corporeal  hereditaments,  but  also  incorporeal 
ones,  as  advowsons,  rents,  etc.,  may  be  conveyed  to  uses.^ 
But  in  law  every  disposal  supposes  a  precedent  property, 
and  therefore  no  person  can  convey  a  use  in  land  of  which 
he  is  not  seized  in  possession  when  the  conveyance  is 
made.s  The  word  ''seized,"  in  the  statute,  extends  to 
every  estate  of  freehold;  <  therefore  a  tenant  in  tail  may 
be  seized  to  a  use.^  So  the  statute  will  execute  the  use 
declared  upon  the  seizin  of  a  grantee  for  life;  ^  but  such 
use  will  determine,  together  with  the  legal  estate  trans- 
ferred to  it  by  the  statute,  upon  the  death  of  the  tenant 
for  life.7 

1  See  Greenl.  Cruise,  314;  Bart.  Beal  Prop.  128. 

2  1  Greenl.  Cruise,  321 ;  Telverton  v.  Yelverton,  Cro.  Eliz.  401 ;  Tud. 
Lead.  Cas.  259;  Franciscus  v.  Beigert,  4  Watts,  118. 

3  Yelverton  v.  Telverton,  Cro.  Eliz.  401.   See  Galliers  v.  Moss.  9 
Barn.  &  C.  267;  GUbertson  v.  Bichards.  4  Hurl.  &  N.  277. 

4  1  Greenl.  Cruise,  318;  Crawley's  Case,  2  And.  130. 
6    1  Greenl.  Cruise,  320. 

6  1  Greenl.  Cruise,  321 ;  and  see  Norton  r.  Frecker,  1  Atk.  523. 

7  Crawley's  Case,  Cro.  Eliz.  721 ;  Williams  r.  Jekyll,  2  Yes.  6S2. 

§  154.    Must  be  a  cestui  que  use  in  esse.— A  use 

requires  a  cestui  que  use  in  esse,  and  if  a  use  be  limited  to 
a  person  not  in  esse,  or  to  a  person  uncertaiu,  the  statute 
can  have  no  operation  until  the  cestui  que  use  comes  into 
being,  or  is  ascertained.^  But  in  respect  to  those  who 
may  be  cestuis  que  use,  all  persons  who  are  capable  of 
taking  lands  by  any  common  law  conveyance  may  also 
have  a  use  limited  to  them,  not  even  excluding  corpora- 
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tions.^  And  a  use  raised  by  a  husband  to  his  wife  will 
be  executed  by  the  statute.'  In  general,  the  cestui  que 
use  must  be  a  different  person  from  the  one  who  is  seized 
to  the  use ;  ^  and  if  the  party  seized  to  the  use  and  the 
cestui  que  use  be  the  same  person,  he  never  takes  under 
the  statute,  unless  there  be  a  direct  impossibility  or  im- 
pertinency  for  the  use  to  take  effect  by  the  common  law.^ 
A  cestui  que  use  may  take  any  estate  known  to  the  law, 
whether  in.fee-simple  or  fee-tail,  term  of  life,  or  years,  or 
otherwise,  or  in  remainder  or  reversion.^ 

1  1  Greenl.  Cmlse,  322;  2  Blackst.  Com.  334;  Asbbarstv.  Given,  5 
Watts  &  S.  323;  Ref.  Dutch  Church  v.  Yeeder,  4  Wend.  494;  Sewall  v. 
CargUl,  15  Me.  414. 

2  1  Oreenl.  Cruise,  322. 

3  Bedell's  Case,  7  Rep.  40;  Co.  Lltt.  112  a;  and  see  Martin  v.  Martin, 
1  Me.  3i)4;  Thatcher  v.  Omaos,  3  Pick.  521. 

4  1  Greenl.  Cruise,  323. 

5  Sammes'  Case,  13  Bep.  66:  Jackson  v.  l^ers,  8  Johns.  S88;  Jack- 
son V.  Cary,  16  Johns.  802;  Jenkins  v.  Toung,  Gro.  Car.  231. 

6  1  Greenl.  Cruise,  322. 

§  155.  Must  be  a  use  in  esse.— A  use  in  esse,  in 
possession,  remainder,  or  refversion,  is  the  third  requisite 
to  the  execution  of  a  use  under  the  statute ;  ^  though  it  is 
immaterial  whether  this  use  be  created  by  an  express 
declaration,  or  whether  it  results  or  arises  from  an  impli- 
cation of  law.3  Upon  the  concurrence  of  these  three 
circumstances— namely,  a  person  seized  to  a  use,^  a  cestui 
que  use  in  esse,^  and  a  use  in  esse — the  use  is  said  to  be 
executed ;  ^  that  is,  the  possession  and  legal  estate  in  the 
land  out  of  which  the  use  is  granted  is  immediately  taken 
from  the  feofifee  to  uses,  and  vested  in  the  cestui  que  use,^ 
The  seizin  and  possession  thus  transferred  are  not  a  mere 
title  to  enter  upon  the  land,  but  an  actual  estate;"^  and 
consequently  subject  to  escheat,  courtesy,  dower,  and  all 
the  incidents  to  which  a  legal  estate  is  liable.  ^ 

1  Chudlelgh's  Case,  1  Bep.  126  a. 

2  Chudleif(h's  Case,  1  Bep.  126  a;  1  Greenl.  Cruise,  326;  Bryan  u 
Bradley,  16  Conn.  485. 

3  See  SS 151, 152,  on/e. 
i   SIM, on^^ 
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5  Cbadleigh'9  Case.  1  Rep.  126  a;  Cro.  Ellz.  46;  Bryan  «.  Bradley, 
16  Conn.  483. 

6  Co.  LItt.  266  6;  1  Oreenl.  Cruise.  327. 

7  Chudlei^h's  Case.  I  Ren.  126  a;  Barker r.Keate, 2  Mod.  249;  Bliss 
V.  Smith.  1  Ala.  (N.  8.)  273;  DuvaU  v.  Bibb,  3  CaU.  362. 

8  See  Tud.  Lead.  Cas.  261;  Sand.  Uses.  119. 

§  156.  Construction  of  statute.— It  was  the  inten- 
tion of  the  statute  to  restore  the  ancient  common  law 
which,  in  a  manner,  had  become  subverted  by  abusive 
and  erroneous  uses.^  And  in  construing  the  statute,  it 
was  settled  by  the  courts,  that  the  same  technical  words 
of  limitation  necessary  to  create  an  estate  in  fee  upon  a 
conveyance  at  common  law  were  equally  necessary  upon 
a  conveyance  to  uses  under  the  statute.^  But,  in  other 
instances,  a  strict  construction  of  the  statute  was  insisted 
upon,  and  its  Intent  thereby  defeated. 8  Thus,  it  was  de- 
cided by  the  judges  that  no  use  limited  upon  a  use  could 
be  executed  by  the  statute;*  and  therefore  that  a  grant 
to  A,  to  the  use  of  B,  to  the  use  of  0,  vested  the  legal 
estate  by  force  of  the  statute  in  B,  while  0  retained  the 
beneficial  ownership,  in  the  same  manner  as  if  the  statute 
had  never  been  passed.^  In  such  cases  the  whole  ewect  of 
the  law  was  to  change,  not  the  estate,  but  the  trustee ;  ^ 
and  uses,  under  the  name  of  trusts,  were  revived  and 
perpetuated.  7 

1  Chudleigh's  Case,  1  Rep.  129  b;  and  see  S  151.  ante, 

2  Tad.  Lead.  Cas.  261 ;  Abraham  v.  Twiff,  Cro.  Ellz.  478;  Makepeace 
r.  Fletcher.  Com.  R.  457;  Tapuer  ».  Merlott,  Willes,  180;  Foster  v. 
Bomney.ll  East,  594;  Yarnhornv.  Harrison.  1  Dall.  137;  1  Am.  Dec. 
229. 

3  I  Greenl.  Cruise.  332;  Corbet's  Case,  1  Kep.  87  b. 

4  Burt.  Real  Prop.  151;  and  see  Wilson  v.  Cheshire,  1  McCord,  233; 
Yander  Yolgan  v.  Yates.  2  Barb.  Ch.  250. 

5  Burt.  Real  Prop.  151 ;  Tyrrel's  Case.  Dyer.  155  a ;  and  see  Chaplin 
r.  Chaplin,  3  P.  Wms.  229;  HopUns  v.  Hopkins,  1  Atk.  591. 

6  Hopkins  V.  Hopkins,  1  Atk.  591. 

7  See  Hopkins  v.  Hopkins,  1  Atk.  591 ;  Yander  Yolgen  v.  Tates,  S 
Barb.  Ch.  243, 249;  Ashhurst  v.  Given,  5  Watts  &  S.  327;  1  Sj;»ence  £q. 
Jur.  466. 

§  157.  Statute  of  uses  in  United  States.— The 
doctrine  of  the  statute  of  uses  (27  Hen.  3,  c.  10)  has  be- 
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come  incorporated  into  and  is  declared  to  be  a  part  of  the 
common  law  in  several  of  the  States;^  and  full  effect  is 
given  to  the  provisions  of  the  statute,  excepting  where 
they  are  superseded  by  express  legislation.^  But  the 
statute  seems  never  to  have  been  in  force  in  Ohio,^  nor  in 
Vermont;*  and  in  New  York  uses  and  trusts  were  de- 
clared by  the  Bevised  Statutes  to  be  abolished,  except  as 
therein  authorizsed  and  modified.^  In  Kew  Jersey,  a 
statute  enacted  by  the  legislature  accomplishes  substan- 
tially the  same  thing  as  the  English  statute  of  uses.^  In 
Virginia,  a  partial  substitute  for  the  English  statute  was 
provided  by  legislative  enactmelit;^  and  so  in  some  of  the 
other  States.  8  In  respect  to  the  operation  of  the  statute 
of  uses,  it  may  be  observed  generally,  that  no  transmuta- 
tions of  possession,  by  means  of  livery  of  seizin,  was 
required,  as  at  common  law,  in  order  to  transfer  a  free- 
hold estate  in  lands.^  All  that  was  necessary  for  the  pur- 
pose was  that  one  seized  of  land  should  convey  the  use 
thereof  to  another,  when  the  statute  executed  the  use, 
as  it  was  termed,^<^  by  immediately  transferring  it  into 
possession,  and  the  legal  title  was  thus  passed  to  the 
cestui  que  use  without  any  f urthei*  ceremony.^i 

1  See  Marshall  v.  Fistc,  6  Mass.  31;  Johnson  v.  Johnson,  7  Allen. 
197:  French  v,  French,  3  N.  H.  239;  Report  of  the  Judges,  3  Blnu.  619; 
Barrett  v.  French,  1  Conn.  354;  Adams  v.  Ouerard,  2 J  6a.  67C;  Mat- 
thews V.  Ward,  10  Gill  &  J.  443;  Society  etc.  v.  Hartland,  2  Baine,  536. 

2  Bryan  v.  Bradley,  16  Conn.  483. 

3  Helfeinstlne  r.  Oarrard,  7  Ohio,  275. 

4  Oorham  v,  Daniels,  23  Yt.  600;  and  see  Sherman  v.  Bodge,  28 
Vt.  26. 

6   See  1  R.  S.  727 ;  Garfleld  v,  Hatmaker,  15  N.  Y.  477, 

6  Den  v.  Crawford,  3  Halst.  107;  and  see  Price  v.  Slsson,  13  N.  J. 
Eq.  168;  Ciishin^r «.  Blake,  30  N.  J.  Eq.  i>»d. 

7  See  Duval  v.  Bibb,  3  Call,  362. 

8  See  Den  v.  Hanks,  5  Ired.  30 ;  1  GreenL  Croise,  315,  note. 

9  Bryan  v.  Bradley,  16  Conn.  484. 

10  See  S  155,  ante, 

11  Bryan  v.  Bradley,  16  Conn.  483;  Morgan  v.  Moore,  S  6ra7,323{ 
Johnson  o.  Johnson,  7  Allen,  197. 

§  158.   Eztingaisliment  or  audpenaion  of  uae.-^ 

A  use  once  executed  by  the  statute  cannot  be  eztin« 
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guished  or'suspendedi  since  by  such  execution  the  union 
of  the  seizin  and  use  has  created  a  legal  estate. ^  But 
whenever  the  use  limited  by  a  deed  expires,  or  cannot 
vest,  or  is  to  vest  only  upon  a  contingency,  it  reverts  back 
to  him  who  raised  it.^  And  if  the  conveyance  be  made 
without  any  declaration  of  uses,  or  to  such  uses  as  the 
grantor  shall  thereafter  appoint,  or  to  the  use  of  a  third 
person  on  the  occurrence  of  a  specified  event,  in  all  such 
cases  there  is  a  use  resulting  back  to  the  grantor.^ 

1  See  §  155,  ante;  2  Wasbb.  Beal  Prop.  139;  Jackson  v.  Donbagh,  1 
Jobns.  Cas.  91.  A  use  in  esse  cannot  be  destroyed  by  tbe  alienation  of 
the  person  having  seizin  of  the  land :  id. 

2  Jackson  v.  Myers,  8  Johns.  388. 

3  Clere's  Case,  6  Coke,  17  6 ;  4  Kent  Com.  299;  Armstrong «.  Whole- 
eey,  2  Wils.  19;  Woodllfl  v.  Drury,  Cro.  Ellz.  489. 

§  159.  Defixiition  and  origin  of  truBts.^It  has 
already  been  stated  that  uses  were  not  entirely  abolished 
by  the  statute  of  uses,  and  that  in  many  cases  they  still 
continued  distinct  from  the  legal  estate,  and  were  perpet- 
uated under  the  name  of  trusts  ;i  and  therefore  it  is 
said  that  a  trust  is  a  use  not  executed  by  the  operation 
of  the  said  statute.^  And  a  trust  estate  is  described  to  be 
an  equitable  right  to  take  the  rents  and  profits  of  lands, 
whereof  the  legal  estate  is  vested  in  some  other  person.  8 
The  person  thus  seized  of  the  legal  estate  is  called  the 
trustee,  and  the  person  entitled  to  the  profits  is  called  tbe 
cestui  que  trustf  or  beneficiary.^  Oases  of  trust  are,  for  the 
most  part,  of  equitable  cognizance,  and  courts  of  equity 
are  charged  with  the  duty  of  seeing  them  f  ulfilled.^  They 
are  interests  resting  in  equity  and  conscience,  and  the 
same  general  rules  are  applicable  thereto  in  equity  as 
were  formerly  applied  to  uses;^  though  it  should  be  ob- 
served that  trusts  have  been  more  nearly  assimilated  to 
legal  estates  than  had  ever  been  done  in  respect  to  usesJ 

1  See  §  156,  ante;  Johnson  v.  Fleet,  14  Wend.  180. 

2  1  Greenl.  Cruise,  351;  1  Spence  Eq.  Jur.  494.  See  Cushing  v. 
Blake,  30  N.J.  £4.698. 

8   1  QreenL  Cruise,  351, 352;  and  see  2  Blackst.  Com.  336;  Story  Eg. 
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Jnr.  5  S64:  Fooley  v.  Badd.  14  Bear.  34;  7  Eng.  L.  ft  Eq.  229;  TlJbott  v« 
Todd,  5  nana,  199;  Stnrges  v.  Knapp,  31  Yt.  1. 

4  1  GreenL  Cruise,  353;  Story  Eq.  Jur.  §  964. 

5  Bronghton  v.  Langley,  2  Raym.  Ld-  878:  Newhall  «.  Wheeler,  T 
Mass.  198;  Shober  v.  Hauser,  4  Dev.  &  B.  96;  Fisher  v.  Fields,  10 
Johns.  494. 

6  Fisher  r.  Fields,  10  Johns.  506;  and  see  $  150,  ante. 

T  See  Banks  v.  Sutton,  2  F.  Wms.  713;  Burgess  v.  Wheate,  I  Black. 
W.  180;  Price  o.  Sisson,  13  N.  J.  Eq.  179. 

§  160.  Creafdozi  of  trusts.— One  direct  mode  of  cre- 
ating a  trust  is  by  limiting  a  use  upon  a  use.^  Thus,  a 
conveyance  or  devise  to  A,  to  the  use  of  B,  to  the  use  of 
Cj  gives  0  a  trust,  the  legal  estate  vesting  in  B.3  0  re- 
tains the  beneficial  ownership,  and  is  entitled  to  the  rents 
and  profits  of  the  land,  and  to  the  execution  of  such  con- 
veyances by  B  as  he  may  choose  to  direct  ;S  for  it  is  evi- 
dent that  B,  the  first  cestui  que  use,  was  never  intended 
by  the  parties  to  have  any  beneficial  interest  in  the  land.^ 
A  second  mode  of  creating  a  trust  is  where  the  person 
named  as  trustee  has  certain  duties  charged  upon  him  in 
respect  to  the  property,  which  require  that  the  legal 
estate  should  be  vested  in  him;  ^  as,  for  instance,  the  duty 
to  receive  and  pay  over  the  rents  and  profits  to  the  cestui 
que  trustfi  In  such  case  the  use  is  not  executed,  even 
though  ail  the  cestuis  que  trust  are  sui  juris."^  But  a  pro- 
vision that  the  cestui  que  trust  should  take  the  rents  and 
profits,  or  even  that  he  should  be  permitted  to  receive 
them,  would  make  an  executed  use,  the  legal  estate  be- 
coming vested  in  the  cestui.^  A  third  mode  in  which  a 
trust  estate  is  created  is  where  the  estate  granted  to  one 
to  the  use  of  another  is  less  than  a  freehold,  and  cannot 
therefore  be  executed  in  the  cestui  que  use  by  the  statute 
of  uses,  the  word  "  seized  **  used  in  the  statute  being 
applicable  only  to  freehold  estates.^  Trusts  created  in 
the  modes  above  described  (by  deed  or  by  will)  are  known 
as  express  trusts.  ^<* 

1  See  2  Blackst.  Com.  336 ;  Ctoodrlgbt  v.  Wells,  2  Doug.  774 ;  Tyrrel's 
Case,  Dyer,  165  a;  Wilson  p.  Cheshire,  1  McCord,  233. 

2  FranciSGus  v.  Beigart,  4  Watts,  108;  Thatcher  r.  Omans,  8  Pick. 

BOOITB  BJBAL  PBOP^IY. 
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•TOK:  Yenftbles  v.  Uorris,  7  Term  Bep.  343;  I>oe  v.  Passingliain,  6  Barn. 
«A  0.  305. 

8  Whetstone  v.  Bury,  2  P.  Wms.  146;  Calvert  v.  Eden,  2  Har.  A 
jR[cH.  27» :  Doe  o.  Passingbam,  6  Barn.  &  G.  305.  See  Nash  v.  Coates,  3 
liarn.  &  Aid.  839. 

4  2  Black  St.  Com.  836.  Under  the  operation  of  the  New  York  stat- 
ute (1  K.  S.  727),  a  conveyance  to  A,  In  trust  for  B,  in  trust  for  C,  at 
once  vests  the  title  in  C,  and  would  vest  it  In  the  eesfui  que  trust  last 
liamed,  however  numerous  the  trusts  created:  Johnson  v.  Fleet,  U 
Wend.  180. 

5  See  Broughton  v.  Lan^ley,  2  Baym.  Ld.  873;  Bt^rshaw  v.  Spencer, 
I  Yes.  Sr.  142;  Doe  v.  Homfray,  6  Ad.  A  £.  206;  Ward  v.  Amory,  1  Curt. 
419;  Lancaster  v,  Dolan,  1  Rawle,  231:  Schley  v.  Lyon,  6  Ga.  530:  Mor- 
ton V.  Barrett,  22  Me.  257 :  Barker  v.  Oreenwood,  4  Mees.  &  W.  421. 

6  ShanUand's  Appeal,  47  Pa.  St.  113;  and  see  Copp  v.  Norwich,  24 
Conn.  28:  Tilly  v.  Tilly,  2  Bland,  443;  Norton  v.  Leonard,  12  Pick.  158; 
You  V.  Fllnu,  34  Ala.  409. 

7  Barrett's  Appeal,  46  Pa.  St  392.  See  Cushlng  r.  Blake,  30  N.  J. 
£q.  689. 

8  Brouffhton  r.  Langley,  2  Kasrm.  Ld.  878:  Klnch  v.  Ward,  3  81m.  A 
St.  409.  Trustees  roust  not  In  general  be  allowed,  by  mere  construc- 
tion or  Imrillcatlon,  to  take  a  greater  estate  than  the  uatnre  of  the 
trust  demands :  Doe  v.  Barthrop,  5  Taunt.  385:  and  see  Doe  v.  Simp- 
son, 3  East,  172;  Laurens  v.  Jenny,  1  Spears,  356;  Gould  v.  Lamb,  U 
Met.  84;  Upham  v.  Vamey,  15  N.  H.  462. 

9  1  Greenl.  Cruise,  368.    Compare  Tabb  v.  Baird,  3  Call,  482. 

10   See  Johnson  «.  Fleet,  14  Wend.  180;  Cooko.  Ellington,  6  Jones 
Eq.  371. 

§  161.  Declaration  of  trust—The  English  statute 
of  frauds  (29  Gar.  2,  c  3,  §  7)  requires  all  declarations  or 
creations  of  trusts  in  real  estate  to  be  manifested  and 
proved  by  some  writing,  signed  by  the  party  creating  the 
trust,  or  by  his  last  will  in  writing,  i  No  particular  form 
of  declaration  is,  however,  prescribed,  nor  is  it  necessary 
that  it  should  be  by  deed;  and  a  trust  may  be  shown  to 
exist  by  a  letter,  note,  or  memorandum  in  writing.^  So 
intimations  in  a  will,  of  hope  or  recommendation,  •  will 
raise  a  trust.^  And  the  tin^e  when  the  declaration  of  the 
trust  is  made  may  be  either  before  or  after  the  conveyance 
to  the  trustee.'^  Kor  is  it  necessary  that  the  declaration  be 
made  to  the  cestut  que  trust  ,*  ^  though  made  without  his 
knowledge,  it  may  be  affirmed  by  him,  and  its  execution 
enforced. 0  But  evidence  of  the  creation  or  transfer  of  a 
trust  must  all  be  in  writing,  so  as  not  to  necessitate  a 
resort  to  parol  evidence,  even  to  connect  different  writings 
together.7 
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1  8ee  1  Greenl.  Cruise,  368;  1  Spence  Eq.  Jar.  497:  Smith  v.  Mat-  • 
thews,  3  DeGez,  F.  <&  J.  139;  Walker  v,  Locke,  5  Cosh.  90.  In  those  • 
States  where  this  provision  of  the  statute  of  frauds  has  not  been  •■ 
adopted,  a  trust  may  be  proved  by  parol:  Foy  v.  Foy,  2  Hayw.  (N.  C.)  ' 
131;  Miller  v.  Thatcher,  9  Tex.  482;  4  Kent  Com.  305,  n. 

2  Fisher V.  Fields,  10  Johns.  495;  fiteere  v.  Steere,  5  Johns.  Ch.  I: 
Tracy  r.  Tracy,  3  Jiradf.  67;  Throop  f.  Hatch.  3  Abb.  Pr.  23;  Scituate 
V.  Hanover,  16  Pick.  222;  Norman  v.  Burnett,  25  Miss.  183;  Bay  v.  Sim« 
mens,  11  R.  I.  2()(>;  23  Am.  Rep.  447;  Wright  v.  Douglass,  7  N.  Y.  664; 
Eaiiffsbury  v.  Burnside,  68  111,  310;  11  Am.  Hep.  67.  It  is  sufficient  if 
the  Intention  to  create  the  trust  can  be  fairly  collected  from  the  in- 
Btroment:  Morse  v.  Morse,  85  N.  Y.  63. 

3  Harper  v.  Phelps,  21  Conn.  257;  Harrison  v.  Harrison,  2  Gratt.  1; 
Anderson  v.  Hammond.  2  Lea,  281;  31  Am.  Rep.  612;  McMahon  o. 
Allen,  4  Smith,  £.  D.  619;  Ingllss  v.  Tnistees,  etc.  3  Pet.  119:  Cook  r. 
Ellington,  6  Jones  Eq.  371 ;  Peuuock's  Estate,  20  Pa.  St.  274.  Compare 
Williams  r.  Worthington,  49  Md.  672;  33  Am.  Kep.  286;  Foose  v.  whit» 
more,  82  N.  Y.  405;  In  re  Hutchinson,  Law  B.  8  Ch.  Div.  640;  Barrett  v. 
Marsh,  126  Mass:  216;  Hess  v.  Singler,  114  Mass.  66. 

4  Jackson  v.  Moore,  6  Cowen,  706;  Malin  v.  Malin,  1  Wend.  625: 
Beid  V.  Fitch,  11  Barb.  399;  Barrel!  v.  Joy»  16  Mass.  223. 

5  Barrel!  v.  Joy,  16  Mass.  221. 

6  Weston  v.  Barker,  12  Johns.  276;  Crocker  v.  HInrlns,  7  Conn.  342; 
Woodbury  v.  Bowman,  14  Me.  154;  31  Am.  Dec.  40;  Bryant  v.  Russell, 
23  Pick.  620;  Neilson  v.  Blight,  1  Johns.  Cas.  205. 

7  Armst>.  Ashlev,  4  Pick.  71;  Abeel  v.  RadclifT,  1.7  Johns.  297;  Rut- 
ledge  V.  Smith,  1  McCord,  119.  Compare  Kingsbury  v.  Bumside,  68 
BOiO;  11  Am.  Bep.  67.  »,  *-e        , 

§  162.  Acceptance  of  tnist.— To  constitute  one  a 
trustee,  he  must  in  some  way  accept  the  trust.^  But 
when  he  has  accepted  it,  and  has  entered  on  its  execu- 
tion, he  cannot  afterwards,  without  the  consent  of  the 
cestui  que  trust,  or  the  direction  of  the  court,  surrender 
or  discharge  himself  of  the  trust.^  If  the  person  named 
as  trustee  declines  the  trust,  or  refuses  to  act,  the  court, 
on  proper  application,  will  appoint  a  trustee,  or  otherwise 
provide  for  the  execution  of  the  trust;  ^  for  it  is  an  estab- 
lished principle  in  equity,  that  a  trust  shall  not  fail  for 
want  of  a  trustee.* 

1  Trask  v.  Donoghue,  1  Atk.  370;  Bulkley  v.  DePeyster,  26 
Wend.  21 ;  Burritt  v.  SiUlman,  13  N.  Y.  93;  Goss  v.  Stosrleton,  2  Head, 
67;  McCuDbln  v.  Cromwell.  2  Gill  &  J.  16i ;  Cooper  v.  McCiure,  16  111. 
436;  Baldwin  v.  Porter.  12  Conn.  473. 

2  Shepherd  v.  M'Evers,  4  Johns.  Ch.  136;  Gilchrist  v.  Stevenson,  9 
Barb.  0;  Doyle  v.  BInke,  2  Kchoales  &  L.  246;  Lowrey  v.  Fulton,  9  Sim. 
128;  Croger  v.  Holliday,  11  Paige,  314. 

3  Buchanan  v.  Hamilton,  6  Yes.  722;  Wilson  v.  Towle,  36  N.  H.  129: 
In  re  Ledwich.  a  Ired.  £q.  561 ;  State  Bank  v.  Smith.  6  Ala.  76 :  Howard 
V.  Bhodes,  1  Keen,  681;  Bainbridge  v.  Blair,  1  Beav.  496;  Matter  of- 
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Kodiaafcs'  Bank.  8  Barb.  446;  Glbbs  v.  Smith,  2  Blch.  Eq.  131.  A 
.  «evt  or  equity  will  not  enforce  a  trust  where  its  object  is  the  propa- 
;  gataon  pi  atheism,  Infidelity,  immorality,  or  hostility  to  the  existing 

•Toraa  of  government:   see  manners  v.  Phila.  Library  Co.  93  Pa.  Su 

aeft;  39  Am.  Rep.  744. 

4  Cloud  o.  Clhlhoan,  10  Rich.  Eq.  888;  "White  v.  Hampton,  10  Iowa, 
244^^13  Iowa,  261;  Piatt  v.  Vattier,  9  Peters,  406;  Legffetf  v.  Hunter*  19 
K.  Y.  445;  2&  Barb.  81 ;  Harris  v.  Bucker,  IS  Hon.  B.  664. 

5  163«  Implied  troats.— XTnder  the  head  of  implied 
tntsts  may  be  included  resulting  trusts,  and  all  such 
^iniats  as  are  not  express.!  They  arise  in  all  those  cases 
wher'j  it  would  be  contrary  to  the  rules  and  principles  of 

'  equity  that  he  in  whom  the  property  becomes  vested 
should  hold  it  otherwise  than  as  a  trustee.^  In  other 
"words,  implied  trusts  are  created  by  construction  of  law 
upon  the  acts  or  situation  of  the  parties.'^  But  the 
law  never  implies  a  trust  where  there  is  an  express 
one.^  And  it  is  said  that  "  a  trust  is  never  presumed  or 
implied  as  intended  by  the  parties,  unless,  taking  all  the 
circumstances  together,  that  is  the  fair  and  reasonable 
interpretation  of  their  acts  and  transactions.''  ^  Implied 
trusts  are  expressly  excepted  from  the  operation  of  the 
statute  of  frauds,  and  remain,  as  at  common  law,  suscep- 
tible of  proof  by  parol.^  Thus,  if  A  purchases  land  with 
his  own  money,  but  the  deed  is  taken  in  the  name  of  B,  . 
a  trust  results  by  operation  of  law  to  A,^  and  the  fact 
may  be  proved  by  parol;  8  if  part  only  of  the  considera- 
tion was  paid  by  him,  the  trust  results  still,  but  pro  tanto 
only.d  To  create  a  resulting  trust  by  the  payment  of 
money,  the  proof  must  show  that  the  money  belonged  to 
the  cestui  que  trust,  or  had  been  advanced  as  a  loan  or  a 
gift  to  hlm.i<'  And  the  payment  must  be  part  of  the 
transaction,  and  relate  to  the  time  when  the  purchase 
was  made.^  Any  other  valuable  consideration  will  have 
the  same  effect  to  raise  a  resulting  trust  as  the  actual 
payment  of  money. ^^  If  land  is  conveyed  without  con- 
sideration of  any  kind,  and  no  distinct  trust  is  expressed, 
a  trust  results  to  the  grantor.^  But  the  smallest  con- 
sideration is  sufficient  to  prevent  any  resulting  trupt 
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In  favor  of  the  grantor."  If  fraud  is  practiced  in  pro- 
curing a  conyeyance  of  land,  the  grantee  in  such  con- 
veyance will  be  considered  in  equity  as  a  trustee  for  the 
grantor.^  And  as  a  general  rule,  any  party  in  possession 
of  land  by  fraud  is  in  equity  a  trustee  for  the  person 
beneficially  interested. ^^  So  it  is  an  established  rule,  that 
no  one  will  be  permitted  to  purchase  property  in  contra? 
vention  to  his  duty;^^  and  if  he  does  so,  he  will  be 
treated  in  equity  as  a  trustee  for  his  principal  or  cestui 
que  trusts  Such  purchase  by  a  trustee  is,  however,  void- 
able only,  and  not  void;^  and  it  may  be  ratified  by  the 
cestui  que  trusty  if  done  with  the  full  knowledge  of  the 
facts.^  Where  a  father  purchases  land,  and  takes  a  con- 
veyance in  the  name  of  his  minor  child,  the  transaction  is 
presumed  to  be  an  advancement;^  but  if  it  expressly  ap- 
pears to  have  been  the  intention  of  the  father  that  it 
should  not  be  an  advancement,  a  trust  will  result  to  him.^ 
Evidence  of  any  kind,  even  parol  evidence,  is  competent 
to  rebut  the  presumption  of  a  resulting  trust,  and  to  show 
a  purchaser's  intention  that  the  estate  should  belong  to 
the  person  in  whose  name  the  conveyance  was  taken  ;^ 
provided  it  is  not  offered  to  contradict  the  terms  of  the 
instrument  creating  the  estate.^ 

1  Johuson  V.  Fleet,  14  Wend.  181;  and  see  Cook  v.  Fountain.  3 
Bwanst.  6.>5;  Lloyd  v.  SplUet,  2  Atk.  150;  Thompson  v.  Peake,  7  Klcn. 
153;  Brooks  v.  Dent,  1  Md.  Cb.  523. 

2  Dexter  v.  Stewart,  7  Johns.  Cb.  Si:  Turner  v.  Peck,  1  Barb.  Ch. 
649;  Phillips  r.  Crammond.  2  Wash.  C.  G.  441 ;  Easterbrooks  v.  Tilling- 
luttt,  6  Gray,  17;  Kisler  v.  Kisler,  2  Watts,  323;  27  Am.  Dec.  SOU,  31'i. 

3  Johnson  v.  Fleet,  14  Wend.  181;  Dean  v.  Dean,  6  Conn.  285;  Jenl" 
son  V.  Onives,  2  Blackf.  440;  Hagthorp  v.  Hook,  3  Hayw.  (N.  C.)  57. 

4  Dennison  v.  Ooehrlng,  7  Pa.  St  175:  and  see  Farringtou  v.  Barr, 
86  N.  H.  86;  Squire  v.  Harder,  1  Paige,  494;  19  Am.  Dec.  44(i;  Austlce  v. 
Brown,  6  Paige,  448.  -^  »      . 

6  Story  £q.  Jur.  g  1195;  and  see  Cook  v.  Fountain,  3  Swanst.  586. 

^  6  Jackson  v.  Stembergh.  1  Johns.  Cas.  153;  Childs  v.  Jo^don,  106 
Mass.  321;  Pritchard  v.  Brown,  4  N.  H.  397:  17  Am.  Dec.  431 ;  Wallace  p. 
Duffleld,  2  flerg.  &  B.  221 ;  7  Am.  Dec.  600;  Foote  v.  Colvln,  3  Johns.  216; 
Foote  r.  Bryant,  47  N.  T.  544. 

7  HcLenan  v.  Sullivan,  13  Iowa,  525;  Turner  o.  Eford,  SJones  £q. 
106;  Depeyster  v.  Gould.  3  N.  J.  Eq.  474;  29  Am.  Dec.  723;  Chadwick  v. 
Felt,  35  ra.  St.  305;  Harder  v.  Harder,  2  Sand.  Ch.  17;  and  see  Fried- 
lander  0.  Johnson,  2  Woods,  675. 
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8  Bojd  V.  McLean,  1  Johns.  Ch.  582;  Brown  v.  Dwelley.  45  Me.  62; 
Kelly  t;.  Johnson.  22  Mo.  24»;  Lludsey  o.  Plattuer,  23  Miss.  576;  Smith 
«.  Su-ahan,  Hi  Tex.  314;  Lounsbury  v,  Purdy,  18  N.  Y.  515. 

9  Botsford  V.  Burr,  2  Johns.  Ch.  405;  and  compare  Shoemaker  «. 
Smith,  11  Humph,  ui;  Purdy  v.  Purdy,  3  Md.  Ch.  546;  Frauklm  v.  Mo- 
Eutyre,  23  111.  »1.  liutseo  contra:  Jackson  v.  Batemau.j  Wend.  570. 
'Iheie  must  bo  no  uucertaiuty  as  to  the  proporiioa  of  the  property 
to  which  the  trust  extends:  Baker  v.  Vmiug,  30  Me.  137;  Olcott  v, 
Byuum.l?  Wall.  59. 

10  Getman  v.  Getman,  1  Barb.  Ch.  499:  Oliver  v.  Doinjherty,  3  Iowa, 
871 :  Pegues  v.  Pegues,  5  Ired.  £q.  418;  Osborne  v.  liaidicott,  a  Cal.  149; 
and  see  City  Nat.  Bank  v.  Hamilton,  34  N.  J.  £q.  158. 

11  B  •     ■         -     .-    -  -      -  

Olcott  .. . 
McHeury, 

Lav  is,  (>2  Ala.  129.  The  parol  evidence  of  a  payment  by  the  real  pur- 
chaser  must  be  clear  and  undoubted:  See  1  Greenl.  Cruise,  372 ;  Hai'per 
V.  Phelps,  21  Comi.  257;  Barron  r.  Barron,  24  Yt.  375;  Groves  v.  Groves, 
3  Youui^e  &  J.  163;  Parker  v.  Snyder,  31  N.  J.  £q.  Itii);  Whitmore  v. 
Learned,  70  Me.  276. 

12  Williams  v.  Brown,  14  BL  200;  Malin  v.  Malin,  1  Wend.  625. 

13  1  Greenl.  Cruise,  375;  and  see  Farrlngton  v.  Barr,  36  N.  H.  86; 
Yander  Volgen  v.  Yates,  9  N.  Y.  219.  But  compare  Titcomb  v.  Morrill* 
10  AJlen,  15.  The  rule  as  stated  in  the  text  was  confined  to  common* 
law  conveyances,  and  does  not  apply  to  modern  conveyances  in  com- 
mon form,  with  recital  of  consideration,  to  the  use  of  the  grantee 
and  his  heirs :  Gould  v.  Lynde,  114  Mass.  366. 

14  Hagthorp  v.  Hook,  1  Gill  &  J.  297;  Farrlngton  v.  Barr,  36  N.  H.  86. 

15  Brown  v.  Lynch,  1  Paige,  147;  Trapnall  v.  Brown,  19  Ark.  48;  Kel- 
lum  V.  Smith,  33  Pa.  St.  158. 

16  Brown  v.  Lynch,  1  Paige,  147:  Gale  v.  Gale,  19  Barb.  251;  Mich. 
Air  Line  Kailw.  Co.  v.  Mellen.41  Mich.  321;  Chesterfield  v.  Jansen,2 
Yes.  155.  But  see  Famham  v.  Clementn,  51  Me.  426.  A  resulting  trust 
cannot  arise  out  of  a  fraud  upon  the  government:  Jackson  v.  Miller,  6 
Wend.  228;  21  Am.  Dec.  316. 

17  Yoorhees  v.  Presbyterian  Church,  6  How.  Pr.  65 ;  8  Barb.  142 ;  and 
see  Bennett  v.  Austhi,  81 N.  Y.  308;  Bcitz  v.  Beitz,  80  N.  Y.  538. 

18  Wells  V.  Robinson,  13  Cal.  133;  Manning  v.  Hayden,5  Sawy.360:. 
Hallo.  Sprigg,  7  Mart.  (La.)  243;  12  Am.  Dec.  506;  Sweet  v.  Jacocks. 6 
Paige,  355;  31  Am.  Dec.  252;  Jamison  v.  Glascock,  29  Mo.  191;  Baldwin 
V.  Allison,  4  Minn.  25.  Where  a  bailee  wrongfully  uses  money  depos- 
ited With  hUn  in  part  payment  for  land,  a  trust  for  the  bailor  attaches 
on  the  land:  Bresnihan  v.  Sheehan,  125  Mass.  11;  and  see  Mahauva 
Bank  v.  Barry,  125  Mass.  20. 

19  Baldwin  v.  Allison,  4  Minn.  25;  McNish  v.  Pope,  8  Rich.  Eq.  112. 

20  Hoffmann  etc.  Co.  o.  Cumberland  etc.  Co.  16  Md.  508. 

21  Smith  0.  Strahan,  16  Tex.  314;  Youo.  FUnn,  34  Ala.  409;  Gteev. 
Gee,  32  Miss.  190;  Sidraonth  v.  Sidmouth,  2  Beav.  447:  Mumma  o. 
Mumma,2  Yern.  19;  Livingston  v.  Livingston,  2  Johns.  Oh.  540;  Part- 
ridge V.  Havens,  10  Paige,  618.  If  a  husband  purchases  land  with  hla 
owu  money,  and  causes  the  conveyance  to  be  made  to  his  wife,  there 
is  no  presumption  of  a  resulting  trust,  but  prima  facie  this  is  a  provi- 
sion for  the  wife:  seibold  v.  Christman,  7  Mo.  App.  254.  »ee  Stevens 
V.  Stevens,  70  Me.  92;  Green  v,  Irvine,  82  Gratt.  412:  Cormeralsn.- 
Wesselhoeft,  114  Mass.  550. 

22  Jackson  o.  Matsdorf.  11  Johns.  91;  Frosens  «.  Mclntyre,  5  Barb. 
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434;  and  see  Douglass  v.Brice,  4  Bich.  £q.  323;  Cartwrigbt  v.  Wise,  H 
lU.  417. 

23  Finch  v.  Ttach,  15  Ves.  43;  Jackson  v.  Feller,  2  Wend.  465;  Lloyd 
V.  Lynch,  28  Pa.  St.  419;  Edwardsv.  Edwards,  39  Pa.  St.  378. 

24  Strimpfler;  v.  Roberts,  18  Pa.  St.  283.  A  resultinsr  trust  can  arise 
only  at  the  inception  of  title,  and  in  two  ways,  namely,  through  fraud 
In  the  acquisition  of  that  title,  or  through  payment  of  the  purchase 
money:  Cross's  Appeal,  Sup.  Ct.  (Fa.)  12  Kep.  251. 

§  164.  Who  may  be  trustees.— In  general,  all  per- 
sons capable  of  confidence  and  of  holding  real  estate 
may  bold  it  as  trustees.^  In  England,  the  sovereign  may 
sustain  the  character  of  a  trustee  ;3  and  in  this  country^ 
a  State  may  be  a  trustee.^  A  corporation  may  be  a 
trustee,  not  only  for  its  own  members,  but  also  for  third 
persons;  ^  and  voluntary  associations  may  even  become 
trustees  for  certain  purposes  and  objects.^  Aliens  may 
become  trustees  to  the  extent  of  their  capacity  to  take 
and  hold  the  legal  title  to  the  trust  property,  but  no 
farther.^  A  married  woman  may  be  a  trustee,  where  her 
own  interests  or  that  of  her  husband  are  not  concerned;  ^ 
but  she  cannot  ordinarily  be  a  trustee  for  her  husband.^ 

1  Sand.  Uses,  349:  2  Fonh.  Eq.  139,  n.;  Pickering  v.  Shotwell,  10 
P».  St.  27 ;  Potter  v.  Chapin,  6  Paige,  649. 

2  3  Blackst.  Com.  438:  1  Oreenl.  Cruise*  385;  and  see  Reeve  v.  Att.* 
6eu.  2  Aik.  223;  Casboard  v.  Ward,  6  Price,  44. 

8  Pinson  v.  Ivey,  1  Terg.  332;  and  see  Mooers  v.  White,  6  Johns. 
Ch.  360;  Borland  v.  Dean,  4  mason,  174. 

4  1  Greenl.  Cruise,  385;  Boone  Corp.  §51. 

5  See  Shotweil  v.  Mott,  2'  Sand.  Ch.  46;  Boone  Corp.  §§  328,  340. 
Compare  Owens  v,  M.  £.  Church,  14  N.  Y.  380;  Chapin  v.  First  Univer* 
salist  Soc.  8  Gray,  660.  • 

6  See  Jackson  v,  Lmm,  3  Johns.  Ch.  109;  Jackson  v.  Smith,  7 
Wend.  367;  DuHourmelin  v.  Sheldon,  4  Mylne  &  C.  525.  •    - 

7  Co.  Lltt.  112  a;  and  see  Lake  v.  DeLambert,  4  Yes.  595;  Godolc 
phin  V.  Godolphin,  1  Yes.  23;  Springer  v.  Berry,  47  Me.  338. 

8  Jencks  v.  Alexander,  11  Paige,  619;  Alexander  v.  Warrance,  17 
Mo.  228.  Compare  Smith  «.  Stralmn^  16  Tex.  314;  Bankin  v.  Harper, 
23  Mo.  579. 

§  165.  Who  may  be  cestui  que  tnist.— All  persons 
capable  of  taking  a  conveyance  of  lands,  including  cor- 
poration!), may  acquire  the  equitable  and  beneficial 
interest  in  them,  and  become  cestuia  qtte  trust.^  Nor  is  it 
necessary  that  the  cestui  que  trust  should  be  named,  or 
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even  be  in  esse,  at  the  time  the  trust  is  created  in  his 
fSLVor:^  The  trust  will  take  effect  in  him  whenever  he  la 
ascertained,  or  comes  into  being.<  Beal  estate  purchased 
with  partnership  funds  in  equity  belongs  to  the  partner- 
ship, and  the  partners  are  deemed  cestuis  que  trust 
thereof.^ 

1  Trotter  v.  Blfkcker,  6  Fort.  369;  Ashhnrst  v.  Oiyen,  5  Watts  ft  S. 
929;  Amherst  Acad.  v.  Cowls,  d  Pick.  427;  PbUlipa  Acad.  v.  King,  12 

Mass.  546. 

2  Frazier  v.  Frazier,  2  Hill  Gh.  305.  There  can  be  no  valid  tmst 
under  a  will  unless  there  be  a  certain  donee  or  beneficiary:  Chili 
First  Presby.  Soc.  v.  Bowen,  21  Hun,  389. 

3  2  Washb.  Beal  Prop.  205;  nnd  see  Bryant  v.  Bussell,  23  Pi^k.  520: 
Miller  V.  Chittenden,  2  Iowa,  315. 

4  Buchan  o.  Sumner,  2  Barb.  Ch.  165;  Coles  v.  Coles,  15  Johns.  159. 
And  see  Young  «.  Keighley,  15  Ves.  557;  Wood  v.  Dummer,  3  Mason, 
wl2. 

.  §  166.  Estate  of  trustee.— It  is  an  established  gen- 
eral rule,  that  every  trustee  is  presumed  to  take  an  estate 
as  large  as  is  necessary  for  the  purpose  of  his  trust.^  But 
he  must  not,  in  general,  be  allowed,  by  mere  construction 
or  Implication,  to  take  a  greater  estate  than  the  nature  of 
the  trust  demands.^  If  the  duties  imposed  on  the  trus- 
tees only  require  an  estate  per  autre  vie  to  be  vested  in 
them,  their  legal  interest  will  be  cut  down  to  that  extent.^ 
On  the  other  hand,  the  estate  in  the  trustee  may  be  en- 
larged by  implication,  if  the  purposes  of  the  trust  demand 
it;  ^  as,  for  instance,  on  a  conveyance  to  trustees  without 
words  of  inheritance,  a  fee  will  be  implied  if  necessary  to 
effect  the  purposes  of  the  trust.^  If  the  trust  id  to  mort- 
gage lands,  or  to  convey  them  in  fee,  the  trustee  will  be 
understood  to  take  a  fee,  since  tiiis  quantity  of  estate  will 
be  required  to  perform  the  trusts;  *  but  if  a  lesser  estate 
be  expressly  limited,  although  it  be  entirely  inadequate 
to  carry  the  trusts  into  effect,  a  greater  estate  cannot  be 
taken  by  implication.^  Trustees  empowered  to  receive 
rents  and  profits,  and  to  apply  them  to  the  use  of  a  i>erson 
for  life,  take  an  estate  which  will  enable  them  to  main* 
tain  ejectment.8 
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1  Norton  V.  Norton,  2  Sand.  206;  McGoslcer  v.  Brady,  1  Barb.  Ch. 
929;  Ellis  v.  Flsber.  3  Sneed,  231;  Doe  v.  Ellis,  4  Ad.  A  E.  582;  Doe  v. 
Needs,  2  Mees.  &  W.  129. 

2  Poe  V.  Bartborp,  5  Taunt.  385;  Doe  o.  Simpson,  8  East,  172. 

8  Balgrave  v.  Balffrave.  4  Ex.  569 ;  Doe  v.  Hlclcs,  7  Term  Rep.  433 ;  and 
see  Henderson  v.  Williamson,  1  Keen,  41 ;  Acklaud  v.  Luttey,  9  Ad.  A 
E.879. 

4  SeeNortb  v.  Fhilbrook,  34  Me.  537;  Nelson  v.  Lagow,  12  How. 
(TJ.  8.)  110;  Williams  v.  First  Soc.  etc.  1  Obio  St.  478. 

5  Fisher  r.  Fields,  10  Jobns.  506:  Cbamberlain  v.  Thompson,  10 
Conn.  243:  Welch  v.  Allen,  21  Wend.  147;  ZabrisUe  p.  Morris  etc.  R.  li. 
Co.  33  N.  J.  Eq.  22. 

6  Baffsbaw  v.  Spencer,  1  Tes.  8r.  142;  1  Greenl.  Crolse,  360,  n. 

7  Warter  v.  Hutchinson,  1  Bam.  &  C.  747. 

8  McLean  v.  McDonald,  2  Barb.  534 ;  Gk>odtlle  r.  Jones,  7  Term  Rep. 
47;  and  see  Busseil  v.  Lewis,  2  Pick.  510;  Cox  v.  Walker,  26  Me.  5U4; 
Mordecia  V.  Parker,  3  Dev.  435;  Oanoy  v.  Trontman,  7  Ired.  155;  Beach 
V.  Beach,  14  Yt.  28:  Lair  v.  Hunsicker,  28  Pa.  St.  115;  Zabriskie  v.  Mor- 
ris etc.  R.  R.  Co.  33  N.  J.  Eq.  22. 

§  167.  Incidents  to  estate  of  trustee.— The  legal 
estate  is  in  the  trustee  So  long  as  the  execution  of  the 
trust  requires  it,  and  no  longer,  and  then  it  vests  in  the 
person  beneficially  entitled. ^  At  common  law,  he  might 
convey  or  encumber  the  estate  during  his  life,  and  dispose 
of  it  at  his  death,  or,  dying  Intestate,  it  would  descend  to 
his  heirs.3  But  in  equity,  whoever  acquires  the  legal 
estate  from  the  trustee  holds  it  himself  as  trustee  for  the 
benefit  of  the  cestui  que  trust,  and  neither  he  nor  his 
grantee  can  encumber  it,  or  charge  it  with  his  own  debts, 
or  render  it  subject  to  the  dower  or  courtesy  of  his  or  her 
wife  or  husband.^  But  a  good  title  to  real  estate  held  in 
trust  may  be  conveyed  to  a  third  person  by  a  joint  deed 
from  the  trustee  and  cestui  que  trusty  if  they  are  otherwise 
competent  parties  to  a  deed.^  If  the  cestui  que  trust  dies 
intestate,  without  heirs,  the  trustee  retains  the  estate  for 
his  own  use.<>  By  the  rule  of  the  common  law,  if  the  king 
took  lands  by  escheat,  he  held  them  discharged  of  the 
tmst.o  But  it  is  now  otherwise  by  statute,  in  England;  7 
and  it  is  thought  that  in  this  country  no  State  would  now 
hold  escheated  lands  discharged  of  the  trust,  even  in  the 
absence  of  statutory  provision  on  the  subject. ^ 

1   NIcoll  p.  Walworth.  4  Denlo,  3S5;  Bennett  v.  Gurloclc,  10  Hun, 339; 
Anderson  v.  Mather,  44  N.  Y.  257 ;  Doe  v.  Ewart,  7  Ad.  ^k  £.  ti36. 
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2  Duflfy  V.  Calvert,  6  Gill,  487 ;  Boone  t.  Chiles,  10  Peters,  218. 

3  2  Washb.  Real  Prop.  201,  205:  and  see  McBrayer  v.  Carlker,  64 
Ala.  50:  Crevelinj?  v.  Fiitts,  34  N.  J.  Eq.  134;  HPth  v.  Kichnion<l  R.  R. 
Co.  4  6rat^4^^'J;  Robison  v.  Cod  man,  1  Sum.  121;  HaUettr.  Collins,  10 
How.  174;  Castor  v.  Clarke,  A  Ed  .v.  Ch.  42ii;  Den  v.  Troutman,  7  Ired. 
I5S.  As  a  general  rule,  a  trustee  cannot  char^^e  the  trust  estate  by  liis 
executory  contracts,  unless  authorized  to  do  so  by  the  terms  of  the 
Instrument  creaiinjj^the  trust:  New  r.  NicoU,  7;|  N.  Y.  127;  29  Ain. 
Bep.  111.    Compare Haudali  v.  Dosenboiy,  63  N.  Y.  645. 

.  4   Parker  v.  Converse,  5  Gray,  336. 

5  Burji^ess  v.  Wheate,  1  Black.  W.  160;  Matthews  v.  Ward,  10  GUI  Ss 
J:  443. 

6  4  Kent  Com.  426;  Pimb's  Case,  Moore,  196. 

7  Stat.  4  and  5  WUl.  4,  c.  23. 

8  See  1  Greenl.  Cruise,  432,  n.;  4  Kent  Com.  425, 426;  Matthews  «• 
ward,  10  Gill  &  J.  443. 

§  168.    Union  of  legal  and  eqnitable  estates.— 

"Where  the  legal  and  equitable  estates  unite  in  one  person, 
tke  equitable  must  merge  in  the  legal,  because  a  man 
cannot  be  trustee  for  himself .^  But  this  rule  must  be  un- 
derstood with  the  restriction  that  it  applies  only  where 
the  legal  and  equitable  estates  are  co-extensive  and  com- 
mensurate.^ 

1  Wade  V.  Paget,  1  Bro.  C.  C.  363;  James  v.  Morey,  2  Cowen,  246;  14 
Am.  Dec.  475.    .See  Collier  v.  Walters,  Law  R.  17  Eq.  252. 

2  Brydses  v.  Brydges,  3  Ves.  126:  and  see  Campbell  v.  Carter,  14  111. 
286;  Healey  ».  Alston,  25  Miss.  190;  Reedr.  Latsou,  15  Barb. »;  »Siraon- 
ton  V.  Gray,  34  Me.  50.  A  legal  and  equitable  estate  are  not  mcr^^ed  by 
being  united  in  the  same  person,  if  Justice  requires  that  they  shall  be 
kept  separate:  Earle  v,  Washburn,  7  Allen,  95. 

§  169.  Incidents  to  trusts.^In  equity,  the  cestui 
que  trust  is  recognized  as  the  real  owner  of  the  land.^ 
And  where  he  has  the  absolute  interest  in  the  trust,  and 
the  trustee  is  merely  passive  in  respect  to  it,2  he  can 
compel  the  trustee  to  convey  the  legal  estate  either  to 
himself  or  to  any  otljer  person  infee-simple.s  A  trust 
estate  is  alienable  and  devisable,^  and  is  subject  to  cour-. 
tesy,s  but  not  to  dower.*  All  grants  and  assignments. of 
trusts  are  required  by  the  statute  of  frauds  to  be  in  writ- 
ing, and  signed  by  the  party.7  Land  held  in  trust  cannot 
be  taken  upon  execution  against  the  trustee,8  nor  can  the 
trustee  encumber  the  land,  even  for  payment  of  the 
purchase-money. 9  But  by  the  English  statute  of  frauds 
(29  Car.  2,  c.  3,  §  10),io  trusts  are  made  liable  to  the  debts 
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of  the  cestui  que  truBt^  and  are  declared  to  be  assets  in  the 
hands  of  his  heir.^^  And  such  is  the  law  in  those  States 
where  this  statute  has  been  adopted  or  re-enacted;  ^ 
though  it  is  held,  that  in  order  to  bring  the  case  within 
its  provisions  it  must  be  a  clear  and  simple  trust,  for  the 
benefit  of  the  judgment  debtor  only,  and  that  a  trust 
created  partly  for  the  benefit  of  the  judgment  debtor,  and 
partly  for  the  benefit  of  the  trustee  or  a  third  person,  is 
not  affected* thereby.^  In  some  of  the  States,  trust  land 
is  liable  to  process  at  law  against  the  cestui  que  trust ;  ^ 
in  others,  it  may  be  reached  by  process  in  equity.^ 

1  Murphy  «.  Grlce.  2  Dev.  &  B.  Eq.  199;  Arnold  v.  Brown.  24  Pick. 
89;  and  see  Brown  o.  Wrizht,  4  Yerg.  57;  Jamison  v.  Olascock,  29  Mo. 
191;  Bursress  v.  AVlieate.  1  Black.  W.  161;  Watts  v.  BaU,  I  P.  Wms.  lUd; 
Cholmondely  v.  Clinton,  2  Jacob  &  W.  148. 

2  See  Yaux  o.  Parke,  7  \yatts  &  S.  19;  Battle  v.  Fetway,  5  Ired.  57& 

3  Arrln9:ton  V.  Cherry,  10  Qa.  42f);  Stewart  v.  Chadwick,  8  Clarke* 
463.    See  Morton  v.  southgate,  28  Me.  41 ;  Bass  v.  Scott,  2  Leigh.  359. 

4  Elliott  r.  Armstrouff,  2  Blackf .  198:  Rogers  v.  CoIt»  21  N.  J.  L.  704  s 
Newhall  V.  Wheeler,  7  Mass.  189;  Cushing  t\  Blake,  30  N.  J.  £q.  G95; 
Zabriskle  v.  Morris  etc.  B.  it.  Co.  33  N.  J.  £q.  22. 

5  Ilobison  V.  Codman,  1  Snm.  128;  Cushlngo.  Blake,  30  N.  J.  Eq. 
696;  and  see  Bush's  Appeal,  33  Pa.  St.  88;  Jarvis  v.  Prentice,  19  Conn. 
272. 

6  Co.  Lltt.  290  b ;  Ray  v.  Ring,  5  Bam.  &  Aid.  9SI  ^'Arcy  v.  Blake, 
2  Schoales  &  L.  283;  Dauforth  v.  i^wry,  3  Hayw.  68;  Hamlin  v.  Hamlin, 
19  Me.  141:  Hawley  v.  James,  5  Paige,  452.  But  the  law  has  been 
Altered  in  this  respect  in  England,  by  Stats.  3  and  4  Wni.  4,  c.  105.  Sq 
if  immediately  before  his  marriage  a  man  secretly  conveys  hLs  estate 
to  a  trustee  tor  himself,  in  order  to  defeat  his  wife  of  dower,  the  con- 
veyance will  be  deemed  fraudulent  and  yold:  1  Grcenl.  Cruise,  396; 
and  see  Jenny  v.  Jenny,  24  Vt.  324;  Brewer  v.  Conuell,  11  Humph.  500.. 
By  statute^  in  New  Jersey,  a  widow  is  entitled  to  dower  in  an  equit- 
able estate  of  her  husband:  Cussing  v.  BJake,  30  N.  J.  Eq.  690. 

7  See  Strimpflerv.  Roberts,  18  Pa.  St.  283;  Sturtevant  r.  Sturte- 
Yant,20N.  Y.  39;  Hall  v.  Young,  37  N.  H.  134;  Peabody  v.  TarbeU,  2 
Cosh.  226. 

8  WlUiams  v.  FuUerton,  20  Vt.  346. 

9  lYilhelm  0.' Folmer,  6  Pa.  St.  296;  and  see  Roblson  v.  Codman,  1 
Sum.  121.  The  legal  estate  in  the  hands  of  the  trustee  is  not  affected 
by  his  bankruptcy  or  insolvency:  Kip  v'.  Bank  of  N.  Y.  10  Johns.  63; 
Uynson  v.  Burton,  5  Ark.  4^)2. 

10  See  also  Stats.  1  and  2  Vict.  c.  110,  J  11. 

11  See  1  Greenl.  Cruise,  398;  Wms.  Real  Prop.  140. 

12  See  Conlts  v.  Walker.  2  Leigh,  280;  Foote  v.  ColTin,  3  Johns.  216; 
Qntario.Bank  v.  Root,  3  Paige,  iH;  Shute  v.  Harder,  1  Yerg.  1. 

13  Harris  v.  Booker,  4  Blng.  96:  Hall  v.  Greenhill,4  Bam.  &  Aid.  684; 
Ontario  Bank  v.  Root,  3  Palgu,  4:il ;  Davis  v.  Garret,  3  Ired.  459. 

14  See  Pritchard  O.Brown.  4  N,H.  415;  17  Am  Dec.431;Hutchlns«. 
Hc>-wood,  50  N.  H.  491;  Stouley  v.  GUmer,  27  Ga.  689;  H'Mebdn  fb 
llarmaD,  8  Gill.  A  J.  57;  Bush's  Appeal*  83  Pa.  St.  86. 
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IS  Qillispie  V.  Walker,  3  Mon.  B.  SOS:  Mathews  v.  SteyenBon,  6  Pa. 
St.  496;  Hopkins  v.  Carey,  23  Miss.  S4;  Bussell  v.  Lewis,  2  Pl^k.  SOS. 

§  170.  Effect  of  lapse  of  time  on  trust.— As  be- 
tween the  trustee  and  cestui  que  trvst,  an  express  trust 
will  not  be  barred  by  any  lapse  of  time.^  As  long  as 
there  is  a  continuing  and  subsisting  trust,  acknowledged 
or  acted  upon  by  the  parties,  the  Statute  of  Limitations 
does  not  apply;  ^  but  if  the  trustee  denies  the  right  of  his 
cestui  que  trust,  and  the  possession  of  the  property 
becomes  adverse,  lapse  of  time,  from  that  period,  may 
constitute  a  bar  in  equity.*  In  other  words,  the  statute 
begins  to  run  from  the  time  that  the  trust  is  repudiated 
or  disclaimed  by  the  trustee.'^  So,  in  cases  of  construct- 
ive trusts,  the  statute  will  begin  to  run  against  the  cestui 
que  trust  from  the  time  he  has  acquired,  or  with  reason- 
able diligence  might  have  acquired,  the  knowledge  of  the 
fact  upon  which  the  trust  is  founded.^ 

1  Wedderbum  v.  Wedderbum,  4  Mees.  A  Gr.  S2:  Boone  v.  Chiles, 
10  Peters,  223;  F(»cue  v.  Fescue,  2  Ired.  £q.  321;  Hay  ward  r.  Ouuu,  Si 
lU.  385. 

2  Kane  v.  Bloodgood,  7  Johns.  Ch.  120;  11  Am.  Dec.  417;  Lore  f. 
Watkius,  40  Cal.  547. 

3  Kane  v.  Bloodgood,  7  Johns.  Ch.  120;  11  Am.  Dec.  417;  Mason  «• 
Hason,33  Oa.  435;  Bigelow  v.  Catlhi.SO  Vt.  408:  Wilmerdlnk  v.  Kuss. 
33  Conn.  67;  Piatt  v.  OUTer,  2  McLean,  267;  3  How.  aSsTwhite  v. 
Tucker,  52  Miss.  145. 

4  Hoveden  v.  Lord  Araresley,  2  Schoales  ft  L.  307;  Hearst «.  Pujol, 
44  Cal.  230;  Poe  v.  Oomic.  54  Mo.  119;  Nease  v.  Capeheart,  8  W.  Ya.  85; 
Merriam  v.  Hassam,  14  Allen,  516. 

5  Phalen  v.  Clark,  19  Conn.  421;  Sfcrimpfler  v.  Roberts,  18  Pa.  St. 
383;  Starke  v.  Starke,  3  Rich.  447;  Kane  v.  Bloodgood,  7  Johns.  Ch. 
120;  11  Am.  Dec.  417.   Compare  Manning  v.  Hayden,  S  sawy.  3()0. 

§  171.  Compensation  of  trustees.— It  is  a  principle 
universally  recognized  in  equity,  that  a  trustee  shall  not 
profit  by  his  trust;  ^  and  formerly,  a  trustee  was  not 
entitled  to  charge  compensation  for  his  services.'  Chan- 
cery looked  upon  trusts  as  honorary,  and  a  burden  upon 
the  honor  and  conscience  of  the  trustee,  and  not  under- 
taken ui>on  mercenary  motives,  though  a  fair  and  open 
bargain  with  the  cestui  que  trust,  for  compensation,  would 
be  admissible.*   But  although  the  English  rule  is  that 
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trustees  are  not  entitled  to  any  compensation  for  their 
services,  yet  the  courts  allow  them  a  certain  per  diem, 
under  the  name  of  an  idemnity.^  The  English  rale  has 
generally  been  rejected  in  this  country,  and  provision 
has  been  made  by  statute  for  the  compensation  of 
trustees.*  The  rate  of  compensation  is  not,  however, 
uniform  in  the  different  States,  and  it  varies  according  to 
the  circumstances  of  each  case,  the  amount  of  the  trust, 
and  the  nature  and  the  value  of  the  services.^  In  some 
of  the  States,  trustees  are  held  to  be  entitled  to  such 
compensation,  as  being  within  the  equity  of  their  statutes 
giving  compensation  to  executors,  etc.? 

1  Boblnson  v.  Pelt,  3  P.  Wms.  132;  Moore  v.  Trowde,  S  Mylne  &  G. 
M;  aud  see  Boyd  o.  Hawkins,  2  Dev.  £q.  334. 

2  Moore  v.  Frowdo,  3  Mylne  &  C.  50. 

3  Aycliffe  v.  Mnrray,  2  Atk.  58;  Green  v.  T^inter,  1  Johns.  Ch.  37; 
Manning  v.  Manning,  1  Johns.  Ch.  527. 

4  See  Binggold  v.  Kinggold,  1  Har.  A  G.  II;  18  Am.  Dec.  250, 268. 
6   8ee  Gibson's  Case,  1  Bland  Ch.  138;  17  Am.  Dec.  257, 267,  note. 

6  Urann  v.  Coates.  117  Mass.  41;  Matter  of  Schell.  53  N.  Y.  263; 
Wagstafl  V.  Lowerre,  3  Abb.  Pr.  414;  Boyd  v.  Oglesby,  23  Gratt.  674. 

7  Meacham  o.  Stearns,  9  Paige,  398;  Boyd  v.  Hawkins,  2  Dey.  Ch. 
195;  Gran  berry  v.  Granberry,  1  wash.  (Ya.)  250;  Prevost  v.  Gratz,  3 
Wash.  0.  C.  434;  Ogden  v.  Murray,  39  N.  V.  202;  Be  Moffat, 24  Hun,  326. 

CHAPTER  XVI. 

BBMAINDEBS, 

S  172.  Definition. 

S  173.  Vested  or  contingent. 

S  174.  Different  kinds  of  contingent  remainders. 

S  175.  Event  on  which  contingent  remainder  rests. 

S  176.  What  estate  will  sustain  contingent  remainder* 

S  177.  At  what  time  remainder  must  vest. 

S  178.  How  defeated. 

S  179.  Cross  remainders. 

S  180.  Bule  in  Shelley's  Case. 

S  181.  Natnre  of  contingent  nses. 

S  182.  Springing  uses. 

S  183.  Shifting  uses. 

§  172.  Definitiozi.— There  are  two  kinds  of  estates  in 
expectancy,  namely,  estates  in  remainder,  and  estates  in 

BOOBB  BXAL  PBOr.—lS. 


§  173  BEStAINDEBS.  206 

reversion;!  the  former  are  created  by  the  act  of  the  par- 
ties, the  latter  by  the  act  of  law.^  As  defined  by  Coke, 
"  a  remainder  is  a  remnant  of  an  estate  in  lands  or  tene- 
ments, expectant  on  a  particular  estate,  created  together 
with  the  same  at  one  time/'  <  It  follows  that  wherever 
the  whole  fee  is  first  limited,  there  can  be  no  remainder 
in  the  strict  sense  of  the  word.^  A  familiar  instance  of  a 
remainder  is  where  a  man,  seized  of  lands  in  fee-simple, 
grants  them  to  A  for  twenty  years,  and  after  the  deter- 
mination of  that  term  to  B  and  his  heirs  forever;  in  which 
case,  A  is  tenant  for  twenty  years,  with  remainder  to  B 
in  fee.^  An  estate  for  years  is  created  or  carved  out  of 
the  fee,  and  given  to  A,  and  the  residue  or  remainder  of 
the  estate  is  given  to  B.  But  both  these  interests  are,  in 
fact,  only  one  estate— the  present  term  for  years  and  the 
remainder  after,  when  added  together,  being  equal  only 
to  one  estate  in  fee.^  The  word  "  remainder "  is  not  a 
term  of  art,  and  is  not  necessary  to  create  a  remainder; 
any  other  form  of  expression  of  equivalent  meaning 
would  be  sufficlent.7 

1  2  Blackst.  Com.  163;  I  GreenL  Cruise,  701. 

2  4  Kent  Com.  197 :  and  see  S  1S4,  post. 

3  Co.  Litt.  143  a;  1  Greenl.  Cruise,  702.  Other  definitions:  see  4 
Kent  Com.  197;  2  Wash.  Real  Prop.  22i;  2  Blackst.  Com.  163.  See  also 
Saywardv.  Sayward,?  Me.  210;  22  Am.  Doc.  191;  Booth  v.  Terrell,  1& 
Oa.  20.  The  New  York  Ke vised  Statutes  define  a  remainder  to  be  **  sm 
estate  limited  to  commence  In  possession  at  a  future  day,  on  the  deter- 
mination, by  lapse  of  time  or  otherwise,  of  a  precedent  estate,  created 
at  the  same  time":  1  Rev.  Stat.  723,  <;§  10, 11;  and  see  Leslie  v.  Mar- 
shall,  31  Barb.  564;  Foley  v.  Foley,  17  Huu,  237;  bulilvan  v.  Sullivan,  6d 
N.  Y.  37. 

4  Sayward  v,  Sayward,  7  Me.  210;  22  Am.  Dec.  191:  and  see  Bur- 
bank  V.  Whitney,  24  Pick.  146;  Jackson  v.  Delancy,  13  Johns.  537;  Jack- 
son V.  Robins,  16  Johns.  539. 

5  2Rlackst.  Com.  163;  1  Greenl.  Cruise,  702.  There  may  be  any 
number  of  remainder  over,  one  after  the  other,  as  in  the  case  of  a 
grant  to  A  for  years,  remainder  to  B  for  life,  remainder  to  C  in  tail, 
remainder  to  D  in  fee:  4  Kent  Com.  198;  Wms.  Real  Prop.  208. 

6  2  Blackst.  Com.  164;  Wymple  v.  Fonda.  2  Johns.  288. 

7  1  Greenl.  Cruise,  703;  Bac.  Abr.  Tit.  Rem.  B. 

§  173.  Vested  or  contingent.— Bemainders  are 
either  vested  or  contingent. ^     A  remainder  is  vested, 
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when  there  is  some  person  in  esse,  known  and  ascer* 
tained,  who  would  have  an  immediate  right  to  take  and 
enjoy  the  estate  upon  the  ceasing  of  the  intermediate  or 
precedent  estate.^  Thus,  if  A  be  tenant  for  years,  remain- 
der to  B  in  fee,  B's  remainder  is  vested,  which  nothing  can 
defeat  or  set  aside.^  So  there  may  be  successive  remain- 
ders, all  of  which  shall  be  vested;  as,  if  the  land  be 
limited  to  A  for  life,  remainder  to  B  in  tail,  remainder  to 
G  in  fee,  all  these  remainders  are  vested.^  The  person 
entitled  to  a  vested  remainder  has  an  estate  in  prcBsenti, 
though  it  is  only  to  take  effect  in  possession  in  futuro  ;  ^ 
and  such  an  estate  is  in  general  subject  to  the  same  dis- 
positions as  an  estate  in  possession.^  A  remainder  is 
contingent  when  it  is  limited  to  take  effect  on  an  event 
which  may  never  happen,  or  which  may 'not  happen  till 
after  the  preceding  particular  estate  ends,  or  is  limited  to 
a  person  not  in  esse  or  not  ascertained  J  A  present  capac- 
ity of  taking  effect  in  possession,  if  the  possession  were 
to  become  vacant,  and  not  the  certainty  that  the  posses- 
sion will  become  vacant  before  the  estate  limited  in 
remainder  determines,  universally  distinguishes  a  vested 
remainder  from  one  that  is  contingent.^  In  other  words, 
in  the  former  the  enjoyment  is  uncertain,  in  the  latter 
the  right  to  that  enjoyment  is  uncertain.^  As  a  general 
rule,  when  the  question  is  doubtful,  the  law  favors  that 
construction  which  holds  a  remainder  vested,  rather  than 
that  which  considers  it  contingent.^ 

1  2  Blackst.  Com.  168;  Foley  v.  Foley,  17  Hun,  237. 

2  Williamson  v.  Field,  2  Sand.  Ch.  &33,  552:  Moore  v.  LIttel,  41 
y.Y.Ti;  Leslie  p.  Marshall,  31  Barb.  d(>4:  Croxall  v,  Shererd,  5  Wall. 
268;  4  Kent  Com.  20i. 

3  2  Blaclcst.  Com.  109;  1  OreenL  Cruise,  703,  704;  and  see  Hawley 
r.  James,  4  Palffe,  317,466;  Carter  v.  Haut,  40  Barb.  8J;  Moore  v.  Littel* 
41 N.  Y.  66;  Green  v.  UewltC.  97  111.  113;  37  Am.  Sep.  102. 

4  1  Greenl.  Cruise.  704;  1  Wash.  Beal  Prop.  222.  See  Howell  v. 
Hills,  7  Lans.  193;  56  N.  Y.  226. 

5  1  GreenL  Cruise.  704;  Pearce  v.  Savatre,  45  Me.  101:  and  see 
Marshall  v.  Kin?,  24  Miss.  90.  Oae  is  "  seized  "  of  an  estate  in  remain* 
der  when  the  estate  is  vested:  Jenkins  v,  Fabey,  73  N.  Y.  363, 364. 

6  Jackson  v.  Bublett,  10  Mon.  B.  467;  Glidden  v.  Blodgett.  33  N.  H. 
74;  Kelly  v.  Morgan,  3  Yerg.  438;  Lawrence  v.  Bayard,  7  Paige,  70; 


§  174  ItBMADIDIEBS.  208 

Den  V.  Hlllman,  7  N.  J.  L.  180;  1  N.  T.  Rev.  Stat.  733;  Foley  v.  Foley, 
17  Huu,  237;  and  see  Moore  «.  Littel,  41 N.  Y.  66;  Parker  v.  CoDYerse, 
ft  Gray,  ZSfi. 

7  Williamson  v.  Field,  2  8and.  Ch.  552;  Leslie  «.  Marshall.  31  Barb. 
664.  Sec  -J  BlaclLSt.  Coin.  163;  4  Kent  Com.  20J;  Brown  r.  Lawrence.  3 
Cusli.  3;7;  Moore  v.  Lyons,25  Wend.  144;  Thomson  r.  LndiuTton,  104 
Uass.  193;  L'rlce  v.  Hall,  Law  &.  5  £4. 3<)9:  SmlUi  r.  Bice.  130  Mass.  441. 

8  1  Grecnl.  Cmise,  713;  Howell  v.  Mills,  7  Lans.  196;  WiUiamson  0. 
Field,  2  Sand.  Cli.  553;  Brown  v.  Lawrence,  3  Coak.  397. 

9  Williamson  r.  Field,  2  Sand«  Ch.  553. 

10  Olney  v.  Hull,  21  Pick.  313;  Brown  9.  Lawrence,  3  Cnsh.  3^)7;  Fay 
r.  Sylvester,  2  Gray,  171:  Womrath  v.  McCormIck,  51  Pa.  St.  604; 
Moore  r.  Lyons,  25  Wend.  110;  Wolfe  v.  Van  Nostrand,  2  N.  Y.  434S; 
Doe  9.  Pri<?g,  8  Barn,  ft  G.  231 ;  Doe  v.  Perry  n,  3  Term  Bep.  454;  Gardi- 
ner v.  Guild,  106  Mass.  28;  Kaue  v.  Astor,  5  Sand.  467. 

§  174.  Different  kindB  of  contingent  remain* 
ders. — A  well-known  classification  of  contingent  remain- 
ders is  that  made  by  Mr.  Fearne,  who  reduces  them  to 
four  kinds  :i^r«f,  where  the  remainder  dex>ends  entirely 
on  a  contingent  determination  of  the  particular  estate 
itself;  2  second,  where  some  uncertain  event,  unconnected 
with  and  collateral  to  the  determination  of  the  particular 
estate,  i3  by  the  nature  of  the  limitation  to  precede  tho 
remainder;  3  thirds  where  the  remainder  is  limited  to  take 
effect  ui)on  an  event  which,  tbou^h  it  certainly  must 
happen  some  time  or  other,  yet  may  not  happen  till  after 
the  determination  of  the  particular  estate;^  /ourtA,  where 
it  is  limited  to  a  person  not  ascertained,  or  not  in  being 
at  the  time  when  such  limitation  is  made.^  A  more  com- 
prehensive and  less  complex  division  of  the  subject  into 
two  classes  is  made  by  Sir  William  Blackstone ;  namely, 
remainders  limited  to  take  effect  to  a  dubious  and  uncer- 
tain person,  or  upon  a  dubious  and  uncertain  event.  <* 
An  instance  of  the  first  class  is  where  a  remainder  is 
limited  to  the  first  son  of  B,  who  has  no  son  then  born; 
this  is  a  contingent  remainder,  for  it  is  uncertain  whether 
B  will  have  a  son  or  not.^  So  if  an  estate  be  limited  to 
two  for  life,  remainder  to  the  survivor  of  them  in  fee,  the 
remainder  is  contingent  because  it  is  uncertain  which  of 
them  will  be  the  survivor. ^  An  instance  illustrating  the 
second  class  is  where  land  is  given  to  A  for  life,  and  in 
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case  B  survives  him,  then  with  remainder  to  B  in  fee; 
here  B  is  a  person  certain,  but  the  remainder  to  him  is  a 
contingent  remainder,  depending  upon  a  dubious  event, 
the  uncertainty  of  his  surviving  A.^  It  was  likewise 
declared  by  Lord  Ch.  J.  Willes,  whose  classification 
Blackstone  followed, ^^  that  there  were  but  two  sorts  of 
contingent  remainders:  (1)  where  the  person  to  whom 
the  remainder  was  limited  was  not  in  esse;  (2)  where 
the  commencement  of  the  remainder  depended  on  some 
matter  collateral  to  the  determination  of  the  particular 
estate.^  And  as  an  instance  of  the  latter,  the  case  is 
put  of  a  limitation  to  A  for  life,  remainder  to  B  after  the 
death  of  0,  or  when  D  returns  from  Rome.i3  This  class 
embraces  the  first  three  species  of  contingent  remainders 
above  given  in  the  classification  of  Mr.  Fearne.i^  Under 
the  New  York  Bevised  Statutes,  remainders  are  contin- 
gent whilst  the  person  to  whom  or  the  event  upon  which 
they  are  limited  to  take  effect  remains  uncertain.  ^^ 

1  Feame  Cont.  Bern.  5;  and  see  1  Greenl.  Gmise.  10i,et  seq.;  4 
Kent  Com.  207;  2  Wash.  Beal  Prop.  238;  Leslie  v.  Marshall,  31  Barb. 

000. 

2  See  Laic's  Case,  3  Leon.  182;  Boraston's  Case,  3  Bep.  19;  I 
Oreenl.  Cruise,  705,  706;  Weehawken  Ferry  Co.  v.  Sisson,  17  N.  J. 
£q.  475. 

3  Bee  Go.  L!tt.  378  a;  Boe  v.  Scadamore,  2  Bos.  A  P.  289;  1  Qreenl. 
Cruise,  707;  Matter  of  Ryder,  11  Paige,  185. 

4  Boraston's  Case,  3  Bep.  20  a. 

5  See  1  Oreenl.  Cruise.  707;  4  Kent  Com.  207;  Richardson  v.  Whea^ 
land,  7  Met.  163;  Hunt  v.  Hall,  37  Me.  363. 

6  2  Blackst.  Com.  169;  and  see  Throop  v.  Williams,  5  Conn.  100. 

7  2  Blackst.  Com.  169.  ^ 

8  Boraston's  Case,  3  Bep.  19;  Oro.  Car.  102;  and  see  Olney  v.  Hull. 
SI  Pick.  311;  Sisson  V.  Seabury,  1  Sum.  (0.  C.)  235;  Smith  v.  Bice,  130 
Mass.  441. 

9  2  Blackst.  Com.  170;  and  see  Bamforth  v.  Bamforth,  123  Mass. 
282. 

10  See  1  Oreenl.  Craise,  706  n. 

11  Parkhurst  v.  Smith,  Willes,  338;  3  Atk.  139;  1  Oreenl.  Cruise,  715. 

12  Parkhurst  v.  Smith,  Willes,  338;  3  Atk.  139 ;  4  Kent  Com.  208  n. 

13  See  4  Kent  Com.  208  n. 

14  I  Bev.  Stat.  123,  S  13;  and  see  Leslie  v.  Marshall,  31  Barb.  564. 

§  175.   Event  on  'which  contingent  remainder 

▼esta.^The  event  on  which  a  contingent  remainder  may 
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be  limited  must  be  a  legal  one; ^  and  therefore  it  was  held 
that  a  limitation  of  a  remainder  to  a  bastard  not  in  esse 
was  Yoid.3  So  the  event  must  be  within  a  common  possi- 
bility, such  as  the  death  of  a  person,  or  death  without 
issue,  or  coverture  and  the  like;  >  and  if  it  extend  beyond 
such  a  possibility,  a  limitation  thereon  in  the  way  of  re- 
mainder would  be  void  at  common  law.^  Thus,  an  estate 
made  to  A  for  life,  remainder  to  the  heirs  of  B,  is  good; 
for,  by  common  possibility,  B  may  die  before  A,  and  the 
remainder  then  immediately  vests  in  his  heir,  who  will  be 
entitled  to  the  land  on  the  death  of  A.^  But  a  remainder 
to  the  right  heirs  of  B,  when  there  is  no  such  person  as  B 
in  esse,  would  be  void,  as  being  too  remote.^  In  the  third 
place,  the  event  on  which  a  remainder  is  limited  must  not 
operate  so  as  to  abridge,  defeat,  or  determine  the  particu- 
lar estateJ  This  rule  is  founded  on  the  common-law 
maxim,  that  no  one  shall  take  advantage  of  a  condition 
but  the  party  from  whom  the  condition  moves;  that  is, 
the  grantor  and  his  heirs.  ^ 

1  Cholmley'8  Case,  2  Bep.  61  b 

2  Blodwellv.  Edwards,  Cro.EIi2. 509.  Compare  Earle  v.  Wlls<Hi,  17 
Yes.  fiSl;  Arnold  v.  Preston.  18  Yes.  288;  Bayley  o.  SneUuun,  1  Sim.  A 
8t.  81. 

8  Cholmley's  Case,  2  Bep.  51  b;  Mayor  etc.  v.  Alford,  Cro.  Car.  576: 
and  see  Cole  v.  Sewell,  2  H. X.  Cas.  186:  4  Dro.  A  Walsh,  27;  Dennett 
«.  Dennett,  40  N.  H.  603;  Bmdenell  r.  Elwes,  1  East,  452. 

4  Hay  v.  Coventry,  S  Term  Bep.  86.  Otherwise  under  the  New 
York  statute :  1 B.  S.  724,  S  26. 

5  Cholmley's  Case,  2  Bep.  51 6;  3  Blackst.  Com.  169, 170. 

6  2  Blackst.  Com.  170;  I  Greenl.  Cruise,  734;  and  see  Jackson  v. 
Brown,  13  Wend.  437. 

7  Sayer  v.  Hardy,  Cro.  Eliz.  414;  1  Qreenl.  Cruise,  737.  In  New 
York,  a  remainder  limited  upon  a  contingency  which  may  operate  to 
abridge  or  defeat  the  precedent  estate  is  construed  as  a  conditional 
limitation,  and  is  given  the  same  effect  as  such  a  limitation  would 
have  at  law :  1  Bev.  Stat.  725,  S  27. 

8  1  Oreenl.  Cruise,  737, 738;  and  see  Parker  v.  Nichols,  7  Pick.  Ills 
Proprietors  etc.  v.  Grant,  8  Gray,  149. 

§  176.  Vrhat  estate  ynXL  BOBtain  contingent  re- 
mainder.—It  is  a  general  rule  at  common  law,  that  a 
freehold  contingent  remainder  cannot  be  limited  on  an 
estate  for  years,^  or  any  other  particular  estate  less  than 
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a  f  reehold.3  The  reason  of  the  rule  is,  that  in  the  case  of 
a  valid  contingent  remainder,  the  freehold  passes  out  of 
the  grantor  at  the  time  when  the  remainder  is  createdi 
and  must  vest  in  the  particular  tenant.^  Unless,  there- 
fore, the  estate  of  such  particular  tenant  be  of  a  freehold 
nature,  the  freehold  cannot  vest  in  him,  and  consequently 
the  remainder  is  void.^  It  is  not,  however,  necessary  that 
such  preceding  estate  continue  in  the  actual  seizin  of  its 
rightful  tenant;  ^  it  is  sufficient  if  there  subsists  a  right 
of  entry  at  the  time  the  remainder  should  vest.^  A  con- 
tingent remainder  for  years  does  not  require  a  preceding 
freehold  to  support  it,  since  no  seizin  passes  out  of 
the  grantor  when  he  creates  itJ  And  where  the  legal 
estate  is  in  trustees,  there  is  no  necessity  for  any  preced- 
ing particular  estate  of  freehold  to  support  contingent 
remainders,  because  the  legal  estate  in  the  general 
trustees  will  be  sufficient  for  that  purpose.^  The  particu- 
lar estate  must  be  created  by  one  and  the  same  deed  or 
instrument  which  creates  the  remainder;^  and  there- 
fore, an  estate  for  life  g^iyen  by  one  deed  will  not  sup- 
port a  remainder  given  by  another.^  But  a  particular 
estate  may  be  created  by  a  will,  and  the  remainder  by  a 
codicil,  and  vice  versa,^ 

1  Groodrlgbt  v.  Cornish,  1  Salk.  226.   Compare  Elie  v.  Osborne,  2 
Vem.  754;  Butler  v.  Batler,  3  Barb.  Ch.  304. 

2  2  Blackst.  Com.  171;  1  OreenL  Cruise,  74S. 
8   Burt.  Real  Prop.  33. 

4  2  Blackst  Com.  171 ;  Fearae  Cont.  Rem.  281 ;  1  Greenl.  Cruise,  74S. 
6   1  Greenl.  Cruise,  749. 

6  1  GreenL  Cruise,  749;  and  see  Thompson  v.  Leach,  12  Mod.  174; 
Davies  v.  Bash,  1  McClel.  &  V.  58, 88. 

7  Veame  Cont.  Rem.  285;  1  Greenl.  Cruise,  748.    See  Corbet  v. 
Stone,  Raym.  T.  140. 

8  Hopkins  v.  Hopkins,  1  Yes.  Sr.  268;  1  Atk.  681;  Davles  v.  Bush,  1 
1  McCleL  &  Y.  82;  Gale  r.  Gale,  2  Cox,  136. 

9  1  Greenl.  Cruise,  750;  Co.  Lltt.  49  a. 

10  Moore  V,  Parker,  Raym.  Ld.  37;  4  Mod.  916;  4  Kent  Com.  212. 

11  Hayes  o.  Foorde,  2  Black.  W.  698;  1  Greenl.  Cruise,  750  n. 

§  177.    At  "What  time  remainder  must  vest— It  is 

the  general  rule  that  every  remainder  must  vest  either 
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during  the  continuance  of  the  particular  estate,  or  at  the 
very  instant  of  its  determination.^  And  if  a  lease  be 
made  to  A  for  life,  and  after  the  death  of  A,  and  one  day 
after,  the  land  to  remain  to  B  for  life,  this  remainder  to  B 
is  void,  because  it  cannot  take  effect  immediately  upon 
the  determination  of  the  preceding  estate. ^  In  conse- 
quence of  a  strict  construction  of  the  rule,  it  was  for- 
merly held  that  where  an  estate  was  limited  to  A  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  a  posthu- 
mous son  of  A  could  not  take.^  But  this  judgment  was 
reversed  by  the  House  of  Lords,*  and  the  rule  as  now 
settled  in  England  and  in  this  country  is,  tliat  an  infant 
en  ventre  ea  mere  is  deemed  to  be  in  esse  for  the  purpose 
of  taking  a  remainder,^  or  any  other  estate  or  interest 
which  is  for  his  benefit,  whether  by  descent,  by  devise, 
or  under  the  statute  of  distributions.^^  A  contingent 
remainder  may,  however,  take  effect  in  some  and  not  In 
all  the  persons  to  whom  it  was  limited,  by  reason  of  somd 
not  being  in  esse  before  the  determination  of  the  particu- 
lar estate;  7  but  this  rule  seems  to  be  confined  to  limita- 
tions at  common  law,  and  is  not  applicable  to  devises  and 
uses.s 

1  Plow.  25;  Archer's  Case,  1  Coke,  66;  Doe  v.  Morgan,  3  Term  Rep. 
763;  Purefoy  v.  Rogers,  3  Lev.  39;  2  Saund.  388. 

2  1  Greenl.  Cruise,  754. 

3  3  Blackst.  Com.  169;  1  Greenl.  Cruise,  756. 

4  Beeve  v.  Long,  1  Salk.  237. 

5  Stats.  10  and  11  Wm.  3,  c.  16.   Under  this  statute,  a  posthumous 

child  is  entitled  to  the  intermediate  profits  of  the  lanrls  settled,  as 
well  as  to  the  lauds  themselves:  see  Basset  v.  Basset,  3  Atk.  2uJ. 

6  4  Kent  Com.  249;  Thellusson  v.  Woodford,  4  Ves.  321 ;  11  Ves.  138; 
MarseUis  v.  Thalhlmer,  2  Paige,  35;  Stedfast  v.  Nlcoll,3  Johns.  Cas.  18; 
Swift  V.  Duffleid,  5  Serg.  &  It.  38;  Burke  v.  WUder,  1  McCord  CIi.  bbl. 

7  1  Greenl.  Cruise,  762;  Griffith  ».  Pownal,  13  Sim.  333;  >Vager  v, 
Wa«er,  1  Serg.  &  R.  374. 

8  Doe  0.  Perryn,  3  Term  Rep.  484;  Doe  v.  Provost,  4  Johns.  61. 

§  178.  Hov7  defeated.— Since  a  legal  remainder 
must  vest  either  during  the  existence  of  the  p:irtioular 
estate,  or  at  the  instant  of  its  determination,^  it  fuUows  that 
every  such  determination  of  the  preceding  estate,  before 
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tbe  contingency  happens,  as  learns  no  right  of  entry  must 
effectually  destroy  the  remainder  also.^  Thus,  in  Eng- 
land, where  there  is  a  tenant  for  life,  with  a  contingent 
remainder  expectant  on  his  estate,  if  he  makes  a  feoffment, 
or  levies  a  tine,  or  suffers  a  recovery ,8  or  surrenders  his 
life  estate, '^  it  will  destroy  the  remainder. ^  But  a  bargain 
and  sale,  or  lease  and  release,  by  the  tenant  for  life  will 
not  destroy  the  contingent  remainders  thereon,  because 
tliese  conveyances  only  transfer  what  the  person  seized 
of  the  laud  may  lawfully  convey,  and  do  not  divest  any 
estate. 0  Any  alteration  in  the  quantity  of  the  particular 
estate  before  the  remainder  vests  will  destroy  it,  though 
it  seems  to  be  otherwise  as  to  an  alteration  in  its  quality 
ouly.7  A  merger  of  the  particular  estate  may  in  some 
teases  be  effectual  to  destroy  a  contingent  remainder.  ^  A 
person  who  has  merely  a  trust  estate  cannot,  by  any  mode 
of  conveyance,  destroy  a  contingent  remainder  expectant 
on  his  estate.^  The  legal  estate  being  in  his  trustees, 
there  remains  a  right  of  entry  in  them  which  will  support 
the  remainders.i<^ 

1    See  S  177,  ante. 

3  Doe  V.  Martin,  4  Term  Bep.  39;  Parefoy  v.  Bogers,  4  Mod.  284;  2 
Saund.  306. 

3  Ghiidlels^h's  Case,  I  Coke.  137  6;  Archer's  Case,  1  Coke,  66.  See 
Blosso  V.  Cl:imiiorri3, 3  Bllgli,(32;  Doe  v.  Howell,  10  Barn.  &  C.  191;  Ab- 
bott V.  Jenkins,  10  Serg.  &  u.  296. 

4  Thompson  o.  Leach,  2  Salk.  427. 

5  2  Blackst.  Com.  171;  1  Greenl.  Cmise,  776. 

6  Smith  V.  Cij'fford,  1  Term  Bep.  744:  3  Mod.  151;  and  see  Dennett 
V.  Dennett,  40  N.  H.  505. 

7  Harrison  v.  Belsey,  Baym.  T.  413;  4  Kent  Com.  253;  1  GreenU 
Cruise,  778. 

8  Purefoy  v.  Bogers,  2  Sannd.  386;  2  Lev.  39;  Crump  v.  Benson,  7 
Taunt.  362;  Kent  v.  Harpool,  1  Vent.  306. 

9  1  Greenl.  Cruise,  777. 

10   1  Greenl.  Cruise,  777;  Davles  v.  Bush,  1  McClel.  &  Y.  58. 

§  179.  Cross  remainders. — Cross  remainders  arise 
where  lands  are  given,  in  undivided  shares,  to  two  or 
more  persons  by  the  way  of  particular  estates,  by  such 
limitations  that  upon  the  determination  of  the  particular 
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estates  in  any  of  those  shares,  they  remain  oyer  to  the 
other  grantees  or  donees  named,  and  the  remainder-man 
or  reversioner  is  not  let  in  till  the  determination  of  all  the 
particular  estates.^  No  technical  words  are  necessary  to 
create  such  remainders^^  and  they  may  be  limited  either 
by  deed  or  by  will ;  ^  but  tbey  cannot  be  raised  in  a  deed,  as 
in  a  will,  by  .implication.^  Where  cross  remainders  are 
to  be  raised  between  two  i>ersons,  the  favorable  presump- 
tion  is  in  support  of  them;^  but  where  between  more  than 
two,  the  presumption  is  against  them.>  But  the  presump- 
tion may  in  either  case  be  rebutted  by  circumstances  of 
plain,  manifest  intention.? 

1  Co.  Lltt.  195  ft;  1  Qreenl.  Cruise,  974;  2  Washb.  Real  Prop.  233;  4 
Kent  Com.  201. 

2  Doe  V.  Walnewright,  5  Tenu  Bep.  427;  and  see  Edwards  v.  Allls- 
ton,  4  Russ.  78;  Me>Tick  v.  Whlshaw.  2  Bam.  &  Aid.  810. 

8   Cook  9.  Gterrard,  1  Wms.  Saund.  186  n. 

4  Cole  V.  Levingston,  I  Vent.  224;  Doe  v.  Dorvell,  5  Term  Rep.  821; 
Doer.  Worsley,  1  East, 416;  Edwards  v.  Alllston,  4  Kuss. 78;  Baldrlck 
V.  White,  2  Bail.  442. 

5  Athertou  v.  Pye,  4  Term  Bep.  710;  Phipard*.  Mansfield,  Cowp. 

OUv. 

6  Atherton  v.  Pye,  4  Term  Rep.  710. 

7  Marryatt  v.  Townly,  1  Yes.  102;  Wright  v.  Englefleld,  Amb.  468| 
Cowp.  31 ;  Atherton  v.  Pye,  4  Term  Bep.  710. 

§  180.  Rule  in  Shelley's  CaBe.->It  has  been  an  es- 
tablished rule  from  a  very  early  period  in  the  history  of 
the  English  law,  **  that  when  the  ancestor,  by  any  gift  or 
conveyance,  takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited,  either  mediately 
or  immediately  to  his  heirs,  in  fee  or  in  tail,  that  always 
in  such  crises  the  *  heirs  of  the  body '  are  words  of  limita- 
tion  of. the  estate,  and  not  words  of  purchase."  i  This  is 
known  as  the  rule  in  Shelley's  Case,^  the  substance  of 
which,  as  expounded  by  the  modern  decisions,  is,  that 
where  lands  are  granted  or  given  by  devise  or  otherwise 
to  one  for  life,  and  afterwards  to  his  heirs,  or  the  heirs  of 
his  body,  these  latter  words  are  to  be  taken  as  words  of 
limitation  and  not  of  purchase ;<  and  consequently,  the 
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first  taker  has  an  estate  in  fee-simple  or  fee-tail,  unless  itj 
clearly  and  unequivocally  appears  that  the  words  are  I 
used  merely  as  ducriptio  peraonarum,*    The  rule  consti-  ' 
tutes  a  part  of  the  common  law  of  every  State  where  it 
has  not  been  repealed  by  statute,  and  the  following, 
among  similar  expressions,  have  been  held  to  bring  the 
particular  case  within  the  rule:^  to  one  **  in  trust  and  for 
the  use  of  his  heirs  at  law";^  to  one  "to  be  for  his  use 
during  his  life,  and  then  to  fall  to  his  heirs'*; 7  to  one 
"during  his  natural  life,  and  then  to  his  lawful  heirs"  ;8 
to  one  "during  her  life,"  and  then  *'to  her  eldest  male 
hetr";d.  to  M.  "  for  and  during  his  natural  life,  and  from 
and  after  his  decease  to  his  lawful  issue  " ;  ^^  to  G.  ''during 
her  lifetime,  and  after  her  death  to  descend  to  the  heirs  of 
her  body."  ^    In  many  of  the  States,  the  rule  has  been 
wholly  abrogated  by  statute;  ^^  in  others,  only  in  cases  of 
wills;  ^  and  under  statutes  abolishing  estates  tail,  the  } 
operation  of  the  rule  is  arrested  so  far  as  such  estates  are  I 
concerned,  ^^  although,  in  the  absence  of  such  statutes,  it  ' 
might  have  been  applied.^    In  Vermont,  the  rule  is  re- 
garded as  one  merely  of  construction  and  intention.  ^ 

I  Shelley's  Case,  1  Bep.  94,  104;  and  see  1  Greenl.  Cruise,  682;  4 
Rent  Com.214:  PoU  9.  Paris,  9  Yerg.  209;  30  Am.  Dec.  400;  Cooper  v. 
Kynock,  Law  B.  7  CIi.  398. 

3  Wms.  Beal  Prop.  209 :  4  Kent  Com.  214 :  Flndley  v.  Biddle,-  3  Blnn. 
139;  6  Am.  Dec.  355, 3t>7  n;  tyles  v.  Digges,  tt  Har.  &  J.  364;  14  Am.  Dec. 
881. 

3  See  Doe  v.  Hanrey,  4  Bam.  A  C.  610;  Measure  v.  Qee,  5  Bam.  A 
Aid.  910;  Dot  V.  Cunninffton,  1  Bay,  453;  1  Am.  Dec.  624;  Smitb  9. 


Haldemau,  40  Pa.  St.  29. 

4  Tyler  v.  Moore,  42  Pa.  St.  388;  Daley  v.  Koons,  90  Pa.  St.  246; 
Webster  9.  Cooper,  14  How.  600;  Slater  v.  Dangerfleld.  15  Mees.  &  W. 
263;  Doe  v.  DaVies,  4  Bam.  A  Adol.  43;  Brooks  v.  Evctts,  33  Tex.  732;  1 
GreenL  Cruise,  683,  note.    Bntcompare  Perrin  v.  Blake,  4  Burr.  2579. 

5  See  Payne  o.  Sale,  3  Bat.  (N.  C.)  455;  Powell  v.  Brandon,  24  Miss. 
364:  Ware  v.  Richardson,  3  Md.  505;  Thomas  v.  Higgins.  47  Md.  450; 
McFeely  v.  Moore,  5  Ohio,  464;  24  Am.  Dec.  314;  Polk  •.  Paris,  9  Terg. 
209;  30  Am.  Dec.  400. 415,  note. 

6  Kepple's  Appeal,  53  Pa.  St.  211. 

7  McCray  v.  Llpp,  35  Ind.  116. 

8  Fnlton  v.  Harman,  44  Md.  251;  and  see  Josettl  v.  McQregoi^4SL 
Xd.  202;  Wayne  v.  Lawrence,  58  Ga.  15. 
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9  Brownett  v.  BrowneU,  10  B.  1. 509;  and  see  Simpers  v.  Simpers, 
15  Md.  160. 

10    Gonzales  v.  Barton,  45  Ind.  295. 

U  Andrews  v.  Sporlln,  35  Ind.  262.  Conipare  Price  v.  Slsson,  13  N.  J. 
177;  Criswell's  Appeal,  41  Pa.  St.  290;  KlnsA^.  liamsay,  87  Pa.  St.  248. 

12  1  N.  Y.  Rev.  Stat.  725,  $  28;  Brown  vjmin,  6  N.  T.  420;  Cal.  Civ. 
Code.  §  779:  Ala.  Rev.  Code,  S 1574;  Wmkrfl&s  v\McGonnico,  36  Ala.  22; 
In  Keutncky,  see  Foster  v.  Shreve,J^asb,  5\0;  Massacbusetts,  see 
Hatfield  v.  Sohler.  114  Mass.  48:  Mlsgfurl,  see  'W\mniack  v.  Wliitmore, 
58  Mo.  448;  Connecticut,  see  Goo^cb  v.  Lamllert,  10  Conn.  454;  in 
West  Va.,  see  Code,  c.  71,  §  11;  Ijf  Michigan,  seeVPraser  v.  CUeue,  2 
Mlcb.  93;  In  Tennessee,  Code,  S  2tf8;  Virginia,  Coon,  c.  116,  $  11. 

13  Dennett  v.  Dennett,  40  N.  K  500;  Carter  «.  Betdish,  33  Ohio  Rt.  1 ; 
Den  V.  Demarest, 21 M.  J.  L.  b25wAkers  o.  Akers,  23  K\J.  £q.  30 ;  and  see 
80  Am.  Dec.  415,  note.  if  I 

14  Butler  9.  Hnestis,  68 11^94;  18  Am.  Rep.  589.  V 

15  Baker  v.  Scott,  62  HI.  K;  Yamall's  Appeal, ^|IPa.  St.  335. 

16  Austlnv.  Railroad  c/ 45  Yt.  215;  30  Am.  IMIc.  415,  note.  See  Doe 
9.  Laming,  2  Burr.  1100;  ]^rrin  v.  Blake,  4  Bu||r2679. 

§  181.  Nataug  of  continjg06t  uses.— Contingent 
OSes  ai'e  those  wl^ch  are  liinU^to  take  effect  as  remain- 
deis.i  for  remain4ers,  w^fiM(er  vested  or  contingent,  may 
be  limited  by  way'^'Tiise,  as  well  as  by  conveyances  at 
common  law,  and  suoh  is  now  the  usual  way  In  which 
they  are  created.^  The  rule  as  to  the  necessity  of  an  es- 
tate of  freehold  to  support  a  contingent  remainder  ^  holds 
equally  in  the  limitation  of  contingent  remainders  by  way 
of  use,  as  by  common  law  conveyance;^  and  conse- 
quently, if  the  preceding  estate  is  not  sufficient  to  sup* 
port  the  use  limited  by  way  of  remainder,  such  remainder 
will  be  void.^  Thus,  a  limitation  to  trustees  or  feoffees 
in  fee  to  the  use  of  A  for  ninty-nine  years,  if  he  so  long 
lived,  remainder  to  the  use  of  the  heirs  male  of  B  in  tail, 
was  held  to  be  a  void  remainder,  since  the  preceding  es- 
tate in  A  was  not  a  freehold.^  In  short,  It  lias  been  said 
that  future  or  contingent  uses  are  placed  precisely  on  the 
same  footing  with  contingent  reitiainders.'^  But  where  a 
contingent  remainder  is  limited  by  way  of  use  to  several 
persons,  all  of  whom  do  not  become  capable  of  taking 
at  the  same  time,  it  will  vest,  in  the  person  iirst  becoming 
capable,  subject  to  be  divested  as  to  the  proportion  of  the 
persons  afterwards  becoming  capable,  before  the  deter- 
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mination  of  the  particular  estate  ;S  and  they  will  take 
jointlj;,  Dotwitbstanding  the  different  times  of  vestlug.o 

1  See  Gilb.  Uses,  152,  n ;  4  Kent  Com.  298. 

2  1  Greenl.  Cruise,  763;  4  Kent  Com.  258. 

3  See  S  176,  ante, 

4  1  Greenl.  Cruise,  766;  GUb.  Uses,  165. 

5  Co.  Lltt.  217;  Burt.  Beal  Prop.  797;  Goodtitle  «.  Billlngton,  Doug. 
758.  I 

6  Adams  v.  Savage,  Salic.  679 :  2  Baym.  Ld.  854 ;  2  Wash.  Beal  Prop. 
280.    Compare  State  r.  Trask,  6  Vt.  363. 

7  Glib.  Uses,  177,  n.  See  4  Kent  Com.  238, et  seg. ;  Chndlei^h's  Case, 
1  Kep.  132  bj  Penhay  v.  Hurrell,  2  Freem.  2dtf;  Shaplelgb  v.  Pllsbury,  1 
He.  271 ;  1  Greenl.  Cruise,  766. 

8  1  Greenl.  Cruise,  767;  Sussex  v.  Temple,  I  Raym.  Ld.  311. 

9  1  Greenl.  Cruise,  767;  and  see  Dingley  v.  Dlngley,  5  Mass.  535$ 
Carroll  9.  Hancock,  3  Jones  (X.  C.)  471. 

§  182.  Springing  uses.— Uses  limited  to  arise  on  a 
future  event,  either  certain  or  contingent,  without  any 
preceding  estate  to  support  them,  are  usually  called 
springing  uses.^  In  all  cases  of  springing  uses  the  estate 
remains  in  the  original  owner  till  the  use  arises.^  Thus, 
a  grant  to  A  in  fee,  to  the  use  of  B  in  fee,  after  the  lirst 
day  of  January  next,  is  an  instance  of  a  springing  use, 
and  no  use  arises  until  the  limited  period  ;3  the  use,  in 
the  mean  time,  resulting  to  the  grantor,  who  has  a  deter- 
minable fee.^  The  distinction  between  a  future  or  con- 
tingent use  and  a  springing  use  is  thus  explained  :  A 
feoffment  to  the  use  of  A  for  life,  and  after  the  death  of 
A  and  B  to  C  in  fee,  is  a  contingent  remainder  to  O  ;  but 
a  feoffment  to  the  use  of  C  in  fee,  after  the  death  of  A 
and  B,  is  a  springing  use.^  A  use  limited  by  way  of 
remainder  will  not  be  construed  into  a  springing  use.^ 

1  I  Greenl.  Cruise,  768 ;  Mutton's  Case,  Dyer,  274  b :  Moo.  517 ;  Weale 
V.  Lower,  Pol.  65. 

2  1  Greenl.  Cruise,  770;  and  see  Shaplelgb  «.  Pllsbury,  1  Me.  271. 

3  4  Kent  Com.  298;  Weale  v.  Lower,  Pol.  65. 

4  Woodllff  0.  Drury,  Cro.  £liz.  439;  Mutton's  Case,  Dyer,  274  bi 
Moo.  517. 

5  Weale  v.  Lower,  Pol.  65;  2  Wash.  Real  Prop.  283. 

6  Cole  V.  Sewell,  4  Dm.  &  Walsh,  27;  Southcote  «.  Stowcll,  1  Mod 
238;  Carwardine  v.  Carwardlue,  1  £don,  34. 

Soozrs  Bbal  Prof.— 19. 
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§  183.  Shifting  uses.— Shifting;  or  secondary  uses 
are  such  as  take  effect  in  derogation  of  some,  other 
estate,  and  are  either  limited  expressly  by  the  deed 
creating  them,  or  are  authorized  to  be  created  by  some 
person  named  in  the  deed.^  They  are  limited  so  as  to 
change  by  matter  ex  post  facto ;  >  as  in  the  case  of  an 
ordinary  marriage  settlement,  the  first  use  is  always  to 
the  owner  in  fee  until  the  marriage,  and  then  it  shifts  to 
other  uses  as  they  arise.^  A  shifting  use  cannot  be 
limited  on  a  shifting  use;^  and  such  uses  must  be  con- 
fined  within  proper  limits,  so  as  not  to  lead  to  a  perpe- 
tuity.A  By  the  English  law,  if  the  time  within  which  a 
a  shifting  use  be  limited  to  take  effect  may  exceed  a 
period  within  a  life  or  lives  in  being,  and  twenty-one 
years  and  a  fraction  afterwards,  the  limitation  will  be 
void.0  But  a  shifting  use  limited  after  an  estate  tail  is 
not  void  within  the  rule  of  law  against  perpetuities.^ 

1  Gilb.  Uses,  Sugd.  ed.  152;  4  Kent  Com.  296;  Lloyd  r.  Carew, 
Show.  Pari.  C.  137;  Harwell  v.  Laoas,  1  Leon.  261;  Winchelsea  v.  Went* 
wortb,  1  Vem.  402. 

2  1  Greenl.  Cruise,  770. 

3  Wms.  Real  Prop.  24i;  4  Kent  Com.  297:  Carwardine  v.  Carwarw 
dine,  1  Eden,  34.  And  see  Carr  «.  Erroll,  14  Yes.  478;  Stanley  v.  6taii> 
ley,  16  Yes.  491;  Doe  v.  Yates.  5  Barn.  &  Aid.  844. 

*     4   1  Greenl.  Cmlso,  774. 

5  Gilb.  Uses,  Sugd.  ed.  260,  n. 

6  Cadell  v.  Palmer,  1  Clark  ft  F.  872;  and  see  Proprleteis  etc  v. 
Grant,  3  Gray,  142, 152. 

7  Spencer  v,  Duke  of  Marlborough,  5  Brown  FarL  C.  892 ;  Goodwin 
«.  Clark,  1  Lev.  85. 

CHAPTER  XVJLL 

BBYEBSIOKS. 

S  184.  Definition. 

S  185.  Nature  and  Incidents  Of. 

S  186.  Mersrer. 

^  S  187.  Remedy  for  waste,  etc. 

S  188.  In  case  of  lands  held  by  corporation. 

§  184.  Definition.— A  reversion  is  the  second  kind  of 
estate  in  expectancy,  and  it  arises  from  construction  of 
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law.i  It  is  defined  to  be  '*  the  return  of  land  to  the 
grantor  and  his  heirs  after  the  grant  is  determined."  ^ 
Or,  *^itiB  the  residue  of  an  estate  left  in  the  grantor  or  his 
heirs,  or  in  the  heirs  of  a  testator,  commencing  in  posses- 
sion on  the  determination  of  a  particular  estate  granted 
or  devised."  ^  It  is  founded  on  the  principle  that  where 
a  person  has  not  parted  with  his  whole  estate  and  interest 
in  a  piece  of  land,  all  that  which  he  has  not  given  away 
remains  in  him,  and  the  possession  of  it  reverts  or  returns 
to  him  upon  the  determination  of  the  preceding  estate.^ 

1  S  n2jjmte;  2  Blackst.  Com.  175;  and  see  Hitchman  r.  Walton,  4 
Kees.  A  w.  409;  Bochell  v.  Tompkins,  1  Strob.  £q.  114. 

3   Ca  Litt.  142  b ;  Plow.  151 ;  4  Kent  Com.  353. 

3  1 N.  Y.  Hey.  Mtat.  743, 9  12;  and  see  2  Blackst.  Com.  175;  Harper  «. 
Blean,  8  Watts,  471;  27  ijn.  Dec.  367;  PhoenU  v.  Commissioners  etc. 
1  Abb.  Pr.4<i6;  12  How.  Pr.  1. 

4  1  Qreenl.  Crnlse,  817;  Co.  Litt.  183  6;  and  see  Paynv.  Beal,  4 
Benlo,  411;  Barton  v.  Barclay,  7  Blng.  746. 

§  185.  Nature  and  incidents  of.— A  reversion  is  a 
present  vested  estate,  though  it  is  only  to  take  effect  in 
possession  and  profit  in  futuroA-  It  is  an  incorporeal 
hereditament,  and  may  be  conveyed  in  whole  or  part  by 
grant  without  livery  of  seizin,^  and  is  subject  to  most  of 
the  liabilities  incident  to  an  estate  in  possession.^  Under 
the  English  law,  the  usual  incidents  to  a  reversion  are 
fealty  and  rent;^  and  although  the  former  is  unknown  in 
this  country,  the  latter  is  an  important  incident,  and 
passes  with  a  grant  or  assignment  of  the  reversion. ^  It 
may,  however,  be  excepted  by  the  reversioner  from  a  trans- 
fer of  his  estate.^  And  the  rent  may  be  assigned  without 
the  reversion.^  A  reversion  expectant  on  an  estate  for 
years  is  said  to  be  subject  to  courtesy  and  dower;  ^  other- 
wise as  to  a  reversion  expectant  on  a  freehold.' 

1  1  Oreenl.  Cruise,  820;  2  Blackst.  Com.  175. 

2  Co.  Litt.  49  a;  4  Kent  Com.  354;  Doe  p.  Cole,  7  Bam.  &  C.  243; 
Jones  V.  Roe.  3  Term  Rep.  U3.  See  Cook  v.  Hammond,  4  Mason,  467, 485; 
HiUer  V.  Miller,  10  Met.  3i)3. 

3  1  Oreenl.  Cruise,  820 ;  and  see  Smith  v.  Anprel,  7  Mod.  40 ;  Symonds 
V.  Cudmore,  4  Mod.  1;  Whitney  v.  Whitney,  14  Mass.  fll;  Moorer.  Klch- 
ardson,  87  Me.  438;  Bm'ton  v.  Smith,  13  Peters,  464.    That  a  rever. 
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sionary  interest  In  real  estate  may  be  the  subject  of  levr  and  sale  apon 
exccuiiuu:  see  WooU^^ato  c.  Fleet,  44  N.  Y.  1;  44  N.  Y.  21,  note. 

4  2  Blackst.  Com.  176. 

5  lUirdeu  v.  Thayer,  3  Met.  76;  Kimball  v.  Pike,  18  N.  II.  419;  Feck 
V.  NorcUrop,  17  Couu.  217;  Demurest  v.  Willard,  U  Coweu,  206. 

6  Co.  Lieu  143  a;  Demarest  v.  Wlllard, 8  Cowen,  206. 

7  Co.  Litt.  143  a. 

8  Co.  Litt.  2»  a;  1  Greeul.  Cmlse,  823. 

9  1  Gi'eenl.  Cruise,  823;  and  see  Bobison  o.  Codman,  1  Sum.  130. 

§  186.  Merger.— If  tlie  reversion  and  the  particular 
estate  on  which  it  depends  coincide,  and  meet  in  one  and 
the  same  person,  the  particular  estate  merges  in  the  rever- 
sion; 1  in  other  words,  the  reversion  becomes  an  estate  iu 
possession,  by  the  removal  of  that  which  interposed  be- 
tween the  right  and  the  enjoyment  in  the  reversion.^ 

1  1  Grcenl.  Cruise,  827;  2  Blaclcst.  Com.  177.  See  Allen  v.  Ander- 
son, 44  lud.  325. 

2  2  Wash.  Real  Prop.  394 ;  and  see  Stephens  v.  Bridges,  6  Madd.  66; 
Hughes  V,  Bobotham,  Cro.  Ellz.  303. 

§  187.  Remedy  for  ^^aste,  etc.— A  reversioner  has 
such  an  interest  in  the  estate  that  he  can  maintain  an  ac- 
tion for  an  injury  done  to  the  inheritance. ^  I](ut  to  en- 
title him  to  do  so,  the  injury  must  be  such  as  is  necessarily 
prejudicial  to  his  reversionary  right ;^  and  if  the  act  be 
injurious  only  to  the  particular  tenant,  he  alone  can  main- 
tain the  action.8  Timber  trees  cut  without  right  by  the 
tenant  for  life  or  a  stranger  become  immediately  ux)on 
severance  the  property  of  the  reversioner,  and  he  may 
maintain  an  action  for  them.^  But  reversioners  entitled 
to  land  only  upon  the  determination  of  a  life  estate  have 
no  right  to  authorize  the  cutting  of  trees  standing  upon, 
the  land  during  the  term  for  life.^ 

1  Jesser  v.  Gifford,  4  Burr.  2141;  Bartlett  v.  Perkins,  13  Me.  87; 
KlplEa  r.  Sargeaut,  7  Watts  &  S.  9;  Bay  v.  Ayers,  5  Duer.  494. 

2  Randall  v.  Cleveland,  6  Conn.  328;  Little  v.  Pallster,  3  Me.  6. 

3  Jackson  v.  Pesked,  I  Maule  &  S.  234.  In  New  York,  by  statute, 
the  reversioner  or  reraalnder-man  may  maintain  an  action  of  waste 
or  trespass  for  any  injury  done  to  the  inheritance,  notwithstanding 
any  Intervening  estate  for  llfo  or  years:  1  Bev.  Stat.  750, §  8;  and  see 
Livingston  v.  Haywood.  11  Johns.  429. 

4  Blchardsou  v.  York,  14  Me.  216. 
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5  Simi>son  v.  Bowden,  33  He.  S49.  A  honse  buDt  and  occupied  by  a 
reversioner,  with  the  assent  of  the  tenant  for  life,  Is  not  personal  but 
real  estate,  and  a  conveyance  thereof  by  the  reversioner  will  not  en- 
title the  grantee  to  enter  and  occupy  the  house  against  the  tenant  for 
life:  Cooper  9.  Adams,  6  Gush.  87. 

§  188.    In  case  of  lands  held  by  corporation.-— 

Corporations,  though  limited  in  their  duration,  may 
purchase  and  hold  a  fee,  and  may  sell  such  real  estate 
whenever  they  shall  find  it  no  longer  necessary  or  con- 
venient to  hold  it.i  They  have,  however,  only  a  deter- 
minable fee  for  the  purpose  of  enjoyment;  and  on  the 
dissolution  of  the  corporation,  the  reversion  is  to  the 
original  grantor  or  his  heirs.2  But  the  grantor  will  be 
excluded  by  an  alienation  in  fee  by  the  corporation,  and 
in  that  way  the  possibility  of  a  reversion  be  defeated  .8 

1  NlcoU  V.  N.  Y.  etc.  R.  B.  Co.  12  N.  Y.  129;  see  Boone  Corp.  §§  f^» 
250. 

2  2  Kent.  Com.  283;  Boone  Corp.  §  250;  and  see  Underbill  i;.  Sar»> 
toga  etc.  11.  R.  2U  Barb.  4a5. 

3  2  Kent  Com.  282;  Buffalo  Pipe  Line  Co.  ».  N.  Y.  etc.  R.  R.  Co.  10 
Abb.  N.  C.  107.  In  case  of  a  deed  in  perpetuity,  a  clause, ''  the  prem- 
ises being  hereby  conveyed  for  the  uses  and  purposes  of  a  railroad, 
uid  for  no  other  purposes."  doos  not  prevent  the  fee  from  vesting, 
nor  restrain  alienation  by  the  grantee,  but  is  only  a  condition  .subse- 
Quent,  raising  a  possibility  01  reverter:  Buffalo  Pipo  Line  Co.  v. 
N.  Y.  etc.  B.  B.  Co.  10  Abb.  N.  C.  107. 
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§  189.  Definition  and  nature.— Powers  constitute 
an  important  branch  of  the  law  of  real  property  in 
England,  but  the  American  decisions  on  fhe  subject  are 
few,  and  it  has  not  been  made,  to  any  great  extent,  the 
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matter  of  statatory  regulation  m  the  different  States.^  A 
power  is  defined  to  be  *'  an  authority  enabling  a  person 
to  dispose,  through  the  medium  of  the  statute  of  uses,  of 
an  interest,  vested  either  in  himself  or  in  another  per- 
son." ^  Or,  it  is  a  '*  method  of  causing  a  use  with  its 
accompanying  estate  to  spring  up  at  the  will  of  a  given 
person."  *  As  thus  defined,  powers  derive  their  effect  from 
the  statute  of  uses,  and  they  have  been  classed  under  the 
head  of  contingent  uses.^  An  illustration  of  the  opera- 
tion of  a  power  is  where  an  estate  is  conveyed  to  A  and 
his  heirs,  to  the  use  of  B  for  life,  remainder  to  such  uses 
generally,  or  to  such  son  of  B  as  B  shall  appoint,  and  B 
apx>oints  to  the  use  of  his  first  son;  immediately  upon 
the  appointment  the  use  is  executed  in  the  son.^  The 
one  who  confers  the  power  is  called  the  donor;  the  one 
who  executes  it,  the  appointor  or  donee;  and  the  one  in 
whose  favor  it  is  executed,  the  appointee.* 

1  See  2  Greenl.  Cruise,  474,  n. :  2  Wash.  Real  Prop.  312. 

2  Clere's  Case,  6  Coke,  17  bi  Sugd.  Fow.  82;  4  Kent  Com.  816. 

3  1  Wms.  Real  Prop.  245;  and  see  2  Wash.  Heal  Prop.  300.  Com- 
pare Hunt  V.  Kousmaniere,  8  Wheat.  174;  Mansfield  v.  Sfansfleld,  6 
Conn.  559;  16  Am.  Dec.  76. 


4  4  Kent  Com.  3 15 ;  1  Wms.  Beal  Prop.  245 ;  Co.  Lltt.  271 6,  n. ;  and  see 
Burt.  Heal  Prof).  S  172. 

5  Co.  Lltt.  271 6,  n. :  2  Wash.  Seal  Prop.  802 ;  and  see  Bush  9.  Lewis. 
21  Pa.  St.  72. 

6  4  Kent.  Com.  318. 

g  190.  Classifioation.— A  power  may  be  given  to 
one  who  has  an  interest  in  the  lands  in  respect  to  which 
the  power  is  to  be  executed,  or  it  may  be  given  to  a 
stranger;!  and  this  is  the  foundation  of  the  general  divi- 
sion of  powers  into  those  which  relate  to  the  land  and 
those  which  are  simply  collateral  to  it.^  The  former  are 
again  subdivided  into  powers  appendant  or  appurtenant 
and  powers  in  gross. 8  A  power  appendant  or  appurte- 
nant is  one  which  the  donee  of  the  power  is  authorized  to 
execute  out  of  the  estate  limited  to  him;  as,  for  instance, 
where  a  tenant  for  life  has  a  power  of  making  leases  in 
possession.^    A  power  in  gross  is  one  which  does  not 
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attach  on  the  interest  of  the  party,  bat  which  enables  him 
to  create  an  estate  independent  of  his  own.<^  Thus,  if  a 
tenant  for  life  has  a  power  of  creating  an  estate  to  com- 
mence after  his  own  ends,  as  a  term  for  years  to  commence 
after  his  death,  it  is  a  power  in  gross,  because  the  estate 
for  life  has  no  concern  in  it.*  Powers  simply  collateral 
are  those  given  to  mere  strangers,  who  have  no  interest 
in  the  landJ  A  more  simple  classification  of  powers  is 
into  general  and  particular;  the  former  to  be  exercised  in 
favor  of  any  person  whom  the  appointer  chooses,  the 
latter  to  be  exercised  in  favor  of  specific  objects.* 

1  2  Oreenl  Cruise,  475;  2  Wash.  Beal  Prop.  305. 

2  2  Greenl.  Craise,  475. 

a  2  Oreenl.  Gniise,  175;  4  Kent  Com.  316, 817. 

4  Burt.  Beal  Prop,  s  179;  Clere's  Case,  6  CokOk  17  b ;  Bergen  v.  Ben- 
nett, 1  Gaines  Cas.  15. 

5  Bart.  Beal  Prop.  §  180;  4  Kent  Com.  317. 

6  2  Oreenl.  Cruise,  476;  Edwards  v.  Sleater,  Hardr.  416;  Wilson  v. 
Troup,  2  Cowen,  236. 

7  Bergen  v,  Bennett,  1  Caines  Cas.  15;  Addison  v.  Bowie,  2  Bland, 
618.  Powers  simply  collateral  are  construed  strictly :  Darlingtuu  «• 
Pulteny,  Cowp.  2(i0;  Zouch  v.  Woolston,2  Burr.  1136:  i  Black.  W.  281. 

8  4  Kent  Com.  318. 

§  191.  How  created.— Powers  may  be  created  either 
by  deed  or  by  will,  by  grant  or  reservation,  and  no  tech- 
nical form  of  words  is  requisite.^  It  is  sufficient  if  the 
intention  of  the  person  who  creates  the  power  be  clearly 
manifested ;  ^  and  the  rule  of  equitable  construction  will 
be  applied  in  furtherance  of  that  intention.^ 

1  4  Rent  Com.  310;  1  Sugd.  Pow.  96;  Snape  v.  Tourton,  2  BolleAbr. 
215;  Dorland  v.  Dorland,  2  Barb.  80;  Taylor  v.  Meads,  4  DeGex,'J.  A  S. 
697. 

2  2  Oreenl.  Cruise,  477:  and  see  Jackson  v.  Sbanber.  7  Cowen,  187; 
Peter «.  Beverly.  10  Pet.  532;  Jameson  v.  Smith,  4  Bibb,  307:  Funk  v, 
Z^lestoii.  92  III.  515;  34  Am.  Bep.  136.  In  the  construction  of  powers, 
the  intention  of  the  parties  governs  the  court:  Pomerey  v.  Partington, 
i  Term  Uep.  665;  Smltli  r.  Doe,  3  Bllgh,  290. 

3  Jackson  «.  Veeder,  II  Johns.  169;  tLen  v.  Bulkeley,  Doug.  293; 
Bight  V.  Thomas,  3  Burr.  1446;  Griffith  v.  Harrison,  4  Burr.  749. 

§  192.  Under  statute  of  New  York.— The  New 
York  Revised  Statutes  abolished  the  existing  law  of  pow- 
ers, and  established  new  prorisions  for  their  creation,  con* 
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structioiii  and  execution.^  They  define  a  power  to  be  an 
authority  to  do  some  act  in  relation  to  lands,  or  the  crea- 
tion of  estates  therein,  or  of  charges  thereon,  which  the 
owner,  granting  or  reserving  such  power,  might  himself 
lawfully  perform;  2  and  they  classify  powers  as  general 
or  special,  and  beneficial  or  in  trust.^  A  power  is  general 
when  it  authorizes  a  conveyance,  devise,  or  charge  in  fee, 
to  any  person  whatever.*  It  is  special  when  the  appointee 
is  designated,  or  a  lesser  interest  than  a  fee  is  authorized 
to  be  conveyed.'*  It  is  beneficial  when  no  person  other 
than  the  grantee  is  interested^  A  general  power  is  in 
trust  when  some  designated  third  person  is  to  be  bene- 
fited by  the  execution,  wholly  or  in  partJ  A  special 
power  is  in  trust  when  it  authorizes  dispositions  only  to 
some  person  or  class  other  than  the  grantee  of  the  power, 
or  for  the  benefit  of  such  person  or  class. ^  The  statute 
uses  the  term '*  grantor  of  a  ^ower"  to  designate  the 
person  by  whom  a  power  is  created;  and  the  term 
**  grantee  of  a  power  "  to  designate  the  person  in  whom  a 
power  is  vested.* 

1  1  Bev.  Stat.  732,  S  73;  and  see  Belmont  v.  O'Brien,  13  N.  Y.  403. 

2  1  Bev.  Stat.  732,  S  74;  Selden  v.  Vermllyea,  1  Barb.  62. 

3  1  Bev.  Stat.  732,  §76. 

4  1  Kev.  Stat.  732,  S  77;  Tallmadge  v.  Sill,  21  Barb.  61, 52;  Selden  «. 
Ycimilyea,  1  Barb.  62. 

5  1  Bev.  Stat.  732,  S  78;  Barber  «.  Cary.  11  K.  Y.  402. 

6  1  Uov.  Stat.  732,  S  79;  Jackson  v.  Edwards,  22  Wend.  498. 

7  1  Bev.  Stat.  734,  S  94;  Selden  v.  Vermllyea,  1  Barb.  62. 

8  1  Uev.  Stat.  734,  S  95;  Selden  r.  Vermllyea,  1  Barb.  58;  Farmers' 
Loan  &  Tmst  Co.  v.  Carroll,  5  Barb.  652. 

9  1  Bev.  Stat.  738.  S  135;  Barber  v  Cary,  11 K.  Y.  401. 

§  193.  TVho  may  ezecute.—Every  person  having 
the  capacity  to  dispose  of  an  estate  actually  vested  in 
himself  may  execute  a  power  over  land.^  Even  an  in- 
fant may  execute  a  power  simply  collateral;  ^  and  a  mar- 
ried woman  may  execute  any  kind  of  power,  without  her 
husband's  consent,  and  whether  it  was  given  to  her  be- 
fore or  after  marriage.3  And  she  may  even  execute  it  in 
favor  of  her  husband.^ 
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1  Soffd.  Pow.  148;  4  Kent  Com.  324;  Logan  v.  Bell,  1  Com.  B.  873. 

2  2  Greenl.  Cruise,  482;  4  Kent  Com.  324;  and  see  1  M.  Y.  Bey. 
Stat.  73d.  §  109.     , 

3  2  Greenl.  Cruise.  485;  Sugd.  Pow.  148.  et  $eq.;  1  N.  T.  Rev.  Stat. 
735,  S  llO;  Wright  v.  Tallraadge,  15  N.  Y.  807.  See  Oliver  r.  Oliver,  10 
Cn.  Div.  765;  27  iuug.  ic.  2W. 

4  Hoover  r.  Samaritan  Society,  4  Whart.  445;  Bradisli  v.  Olbbs,  8 
Jolms.  Ch.  523;  Busii  v,  Lewis,  21  Pa.  St.  72;  Doe  v.  Eyre,  5  Com.  B.  741. 

§  194.  How  ezecuted.— If  the  mode  in  which  a 
power  shall  be  executed  is  not  prescribed,  it  may  be  done 
by  deed  or  will,  or  even  by  an  unsealed  "writing. i  But  if 
a  form  be  prescribed,  the  law  requires  that  the  conditions 
annexed  to  the  exercise  of  the  power  be  strictly  adhered 
to.2  A  power  to  appoint  by  deed  cannot  be  executed  by 
will,  nor  vice  versa.^  If  a  power  is  required  to  be  exer- 
cised by  a  writing,  "  under  hand  and  seal  attested  by  wit- 
nesses/' it  is  sufficient  that  witnesses  actually  attested  it, 
though  not  stated  to  be  so  done  in  an  attestation  clause.^ 
Ordinarily,  a  power  to  sell  and  convey  does  not  confer  a 
power  to  mortgage.^  And  a  power  to  sell  for  a  specific 
sum  means  a  cash  sale,  and  not  one  for  approved  notes,^ 
unless  there  be  something  in  the  power  itself  or  usage  of  • 
trade  varying  such  construction."'  Where  two  or  more 
persons  are  named  as  donees,  all  must  ordinarily  join  in 
the  execution  of  the  power,  unless  the  contrary  is  ex- 
pressed.8  When  the  power  given  to  several  persons  is  a 
mere  naked  power  to  sell,  not  coupled  with  an  interest, 
it  must  be  executed  by  all,  and  does  not  survive ;  ^  but 
when  the  power  is  coupled  with  an  interest,  it  may  be 
executed  by  the  survivor.i*^ 

1  4  Kent  Com.  320;  Hawkins  v.  Kemp,  3  East,  430;  Doe  v.  Peach,  2 
Maule  A  S.  576.  See  Portland  o.  Touham,  11  H.  L.  Gas.  33;  Bu]lerr. 
Burt,  6  Nev.  A  M.  281.  Every  execution  of  a  power  must  have  a  refer- 
ence  to  the  original  instrument  creating  that  power:  Kobinsou  v, 
Hardcastle,  2  Teim  B.  241. 

2  Longford  v.  Eyre.  1  P.  Wms.  740;  Ez  parte  Williams,  1  Jac.  &  W. 
99;  Wiight  V.  Wakeford,  17  Yes.  454;  Doe  o.  Smith,  1  Brod.  ft  B.  97;  2 
Brod.  ftB.473. 

3  Darlington  v.  Pulteny,  Cowp.  200. 

4  Yincent  v.  Bishop  of  Sodor  etc.  5  Ex,  683;  and  see  Ladd  v.  Ladd, 
8  How.  40. 

5  Bloomer  v.  Waldron,  3  Hill,  366;  Hoyt  v.  Jaques,  129  Mass.  286; 
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Stokes  V.  Payne,  58 Miss.  614;  38  Am.  Bep.  340;  Devajmes  v.  Robinson, 
24  Beav,  86.  A.  power  to  **«ell  and  excbani^e  "  lands  embraces  a  power 
fo  partition:  Phelps  «.  Harris,  101  U.  S.  370.  And  where  a  party  has 
power  to  appoint  a  fee.  In  the  absence  of  words  of  positive  restriction, 
a  less  estate  may  be  appointed:  Butler  v.  Heustls,  68  111.  584;  18  Am. 
Kep.&89. 

6  Ives  V.  Davenport,  3  Hill,  373;  4  Kent  Com.  831.  Power  to  sell 
does  not  Include  power  to  exchange  lauds:  City  of  Cleveland  v.  State 
Bank,  16  Ohio  St.  268. 

7  Ives  V.  Davenport,  3  Hill,  373. 

8  Co.  Lltt.  112  6;  2  Wash.  Real  Prop.  322;  and  see  Cal.  Civ.  Code, 

S860. 

9  Peter  v.  Beverly,  10  Peters,  664:  Franklin  v.  Osgood,  14  Johns. 
&53:  2  Johns.  Ch.  19;  Tainterv.  Oiark,13Met.225;  Brassey  9. Chalmers, 
16  Beav.  231. 

10  Franklin  v,  Osgood,  14  Johns.  .553;  Peter  v.  Beverly,  10  Peters, 
564.  See  Mansflelil  v.  Mansfield,  6  Conn.  559;  16Am.  Dec.  76;  Berifen 
V.  Bennett,  I  Caines  Cas.  16. 

§  195.  Delegation  of.— If  the  power  be  accompanied 
by  a  personal  trust  or  confidence,  it  cannot  be  delegated 
to  another,  unless  authority  to  delegate  it  be  expressly 
given.  1  But  this  rule  has  no  application  to  mere  formal 
acts; 2  and  if  a  power  be  expressly  limited  to  a  donee  and 
his  assigns,  an  execution  of  it  by  an  assignee  will  in  such 
case  be  good,  and  a  devisee  of  the  donee  will  be  consid- 
*ered  as  within  the  words  of  the  power.8 

1  Talnter  v.  Clark,  13  Met.  226;  Bei-ger  r.  Duff,  4  Johns.  Ch.  368; 
Cole  v.  Wade,  16  Yes.  27;  Topham  v.  Portlaud,  1  DeGez,  J.  &  S.  517. 

2  2  Greenl.  Cruise,  554;  Cole  v.  Wade,  16  Yes.  27. 

3 .  Englefield's  Case,  7  Bep.  11 ;  2  Greenl.  Cruise,  554. 

§  196.  How  extinguished.— Powers,  whetnerTelat- 
ing  to  the  land  or  simply  collateral  to  it,  may  be  extin- 
guished by  a  complete  execution  of  them;^  and  a  power 
relating  to  the  land,  whether  appendant  or  in  gross,  will 
be  extinguished  by  a  total  alienation  of  the  estate.'^  Any 
assurance  which  carries  the  whole  of  the  grantor's  estate 
operates  as  a  total  destruction  of  all  powers  appendant  to 
it.s  But  a  conveyance  of  a  part  of  the  land  is  an  extin- 
guishment of  the  power  as  to  that  part  only,  and  the 
power  remains  as  to  the  residue.^  So  a  power  appendant 
may  be  suspended ;  as  where  the  donee  of  the  power  con- 
veys the  land  only  for  the  purpose  of  creating  a  particular 
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estate,  this  suspends  the  execution  of  the  power  during 
the  continuance  of  the  estate  created.^  A  power  given  to 
one  having  a  particular  estate  in  the  land  is  held  to  be 
merged  or  extinguished  by  his  acquisition  of  the  fee.^ 
Powers  simply  collateral  to  the  land  cannot  be  extin- 
guished or  destroyed  by  a  feoffment  or  any  other  convey- 
ance of  the  land.  7  The  donee  of  such  a  power  cannot,  by 
any  act  of  his  own,  extinguish  or  destroy  it.^ 

1  2  Oreenl.  Cruise,  676 ;  and  see  Zoach  v.  Woolston,  1  Black.  W.  281 ; 
2  Burr.  1136;  Hawkins  v.  Kemp,  3  East,  410. 

2  4  Kent  Com.  347;  Ren  r.  Bolkeley,  Bong.  292.  Wbere  the  owner 
of  an  equitable,  executed  fee,  with  powerof  appointment,  conveys 
the  property  In  fee-simple,  with  covenants  of  general  wan'anty,  the 
power  is  thereby  extinguished :  Brown  r.  Kenshaw,  Gt.  App.  (Md.)  12 
Bep.622. 

3  Sugd.  Pow.  67;  Barton  «.  Briscoe,  1  Jacob,  608;  and  see  4  Kent 
Com.  847. 

4  2  Oreenl.  Cruise,  678;  Hob.  313. 

5  Brlngloe  v.  Ooodson,  4  Biug.  N.  C.  734;  Vincent  o.  Ennys,  3  Vln. 
Abr.  432;  Goodrlght  v.  Cator,  Doug.  477. 

6  Maundrell  v.  Maundrell,  7  Yes.  567;  Cross  v.  Hudson,  3  Bro.  C.  C. 
SO;  and  see  Wilson  v.  Troup,  2  Cowen,  195.  But  see  Clere's  Case,  6 
Coke.  17  6;  4  Kent  Com.  348;  2  Oreenl.  Cruise.  584,  n. 

7  Dlgge's  Case,  1  Rep.  174  a;  F.  Moore,  605;  2  Oreenl.  Cruise,  682. 

8  Willis  V.  Sherrai,  1  Atk.  474;  West  v.  Barney,  1  Uuss.  &  M.  391; 
Tippet  V.  Eyres,  2  Vent.  110;  5  Mod.  457.  A  naked  power  may  be  re- 
voked at  pleasure,  but  a  power  coupled  with  an  Interest  is  Irrevocable: 
Hansfielu  V.  Mansfield,  6  Conn.  659;  16  Am.  Dec.  76. 


CHAPTEE  XIX. 

EXECUTOBT  DEVISES. 

S  197.  Definition  and  nature. 

S  198.  How  classified. 

S  199.  Executory  devise  orremalnder. 

S  200.  When  too  remote. 

S  201.  May  be  assigned,  etc. 

§  197.    Definition  and  nature.— An  executory  de« 

vise,  so  far  as  it  embraces  lands,  is  defined  to  be  "such  a 

imitation  of  a  future  estate  or  interest  in  lands  as  the 

law  admits  in  the  case  of  a  will,  though  contrary  to  the 

rules  of  limitation  in  conveyances  at  common  law."i 
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When  it  was  clear  that  the  testator  intended  a  contingent 
remainder,  and  it  could  not  operate  as  such  by  the  rules 
of  law,  the  limitation  was  then,  out  of  indulgence  to 
wills,  held  to  be  good  as  an  executory  devise.^  Execu- 
tory devises  are  not  naked  possibilities,  but  are  in  the 
nature  of  contingent  remainders;  ^  and  much  of  the 
learning  relating  to  them  consists  in  the  ax)plication  of 
rules  distinguishing  them  from  the  latter  ^  It  is  said  that 
they  took  their  rise  in  the  time  of  Elizabeth;  ^  though  the 
law  upon  the  subject  seems  not  to  have  been  fully  settled 
until  a  much  later  period.^ 

1  Feame  Cont.  Rem.  886;  and  see  2  Blackst.  Com.  172;  4  Rent. 
Com.  2(j3;  2  Wash.  Real  Prop.  341;  Wead  v.  Gray,  8  Mo.  App.  515;  Mof- 
fat V.  Strong,  10  Johns.  12;  Jackson  v.  Bull.  10  Johns.  19. 

2  4  Kent  Com.  263;  8  GreenL  Cnilse,  451;  Goodtltle  v.  Wood, 
WUles,  211;  Nightingale  v.  Burrell,  15  Pick.  104;  Richardson  p.Noyes,  2 
MaiM.  5U;  3  Am.  Dec.  24, 33. 

3  Goodtltle  r.  Wood,  Willes,  211;  and  see  Jones  v.  Roe,  8  Term 
Rep.  88;  Purefoy  r.  Rogers,  2  Wms.  8amid.  388,  note. 

4  2  Wash.  Real  Prop.  341 ;  and  see  Nightingale  v.  Burrell,  15  Pick. 
104;  Duuwoodle  v.  Read,  3  Serg.  A  R.  440. 

5  Jones  v.  Roe,  3  Term  Rep.  85. 

6  See  Pells  v.  Brown,  Gro.  Jac.  590;  Cadell «.  Palmer,  10  Blng.  140; 
Thellusson  v.  Woodford,  1  Bos.  &  P.  N.  R.  857f  2  Wash.  Real  JPro|>. 
813;  4  Kent  Com.  264. 

§  198.  Ho'w  classified.— Executory  devises  of  free- 
holds are  of  two  kinds :  ^  (1)  Where  an  estate  is  devised  to 
one,  but  upon  some  future  event  that  estate  is  determin- 
ed, and  the  estate  thereupon  is  to  go  to  another  ;3  as,  if 
there  be  a  devise  to  A  and  his  heirs,  provided  that  if  he 
die  within  age,  then  the  land  should  remain  to  B  and  his 
heirs,  B's  interest  is  an  executory  devise.^  (2)  Where  the 
testator,  without  parting  with  the  immediate  fee,  gives  a 
future  interest  to  arise  either  upon  a  contingency  or  at  a 
period  certain;  ^  as  where  A  devised  lands  to  B  in  fee,  to 
commence  and  take  effect  at  the  end  of  six  months  after 
the  testator's  death,  this  was  adjudged  to  be  a  good 
executory  devise.^  So  a  devise  to  an  infant,  when  he 
should  be  born,  is  good  as  an  executory  devise  of  this 
]^d.o    A  third  class  or  kind  of  executory  devises  com- 
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prises  all  chattel  interests  ;7  and  most  of  the  rales  whicb 
are  applicable  to  the  first  two  classes  above  mentioned 
apply  also  to  this  third  class. ^ 

1  Fearne  Cont.  Rem.  3D9;  Scatterwood  v.  Edge,  1  Salic.  229:  and  see 
4  Rent  Com.  268;  2  Wash.  Real  Prop.  343. 

2  Marks  v.  Marks,  10  Mod.  423;  Nightingale  v.  Burrell,  15  Pick.  111. 

3  Nightingale  r.  Burrell,  15  Pick.  110;  and  see  Lent  v.  Archer.  I 
Balk.  226;  Purefoy  v.  Rogers*  2  Wms.  Saund.  383,  note;  Wells  v.  Ritter, 
8  Wbart.  208;  Langley  t;.  Heald.  7  Watts  &  S.  96;  Proprietors  etc.  v. 
Grant,  3  Gray,  151;  Jackson  v.  Kip,  2  Paine,  366. 

4  Nightingale  v.  Burrell,  15  Pick.  Ill;  3  Greeul.  Cmlse.467;  Rlch- 
wdson  V.  Noyes,  2  Mass. '56;  3  Am.  Dec.  32. 

5  Clarke  v.  Smith,  1  Lutw.  798;  and  see  Lent  v.  Archer,  1  Salk.  226; 
Bate  V.  Amherst,  Raym.  T.  82;  Chambers  v.  Wilson,  2  Watts,  4!^;  Les- 
lie V.  Marshall,  31  Barb.  567. 

6  3  Oreenl.  Cruise,  468;  Doe  vw  Carleton,  1  Wils.  206, 225. 

7  Fearne  Cont.  Rem.  399;  Hoare  «.  Parker,  2  Term  Rep.  S76;  Burt. 
Real  Prop.  S  946. 

8  See  Burt.  Real  Prop.  §§  955, 956;  2  Wash.  Real  Prop.  377. 

§  199.  Executory  devise  or  remainder.— An  ex- 
ecutory devise  being  a  disposition  contrary  to  the  rules 
established  for  the  construction  of  conveyances  at  com- 
mon law,i  it  has  been  adopted  as  a  lixed  and  settled  rule, 
that  whenever  a  future  interest  in  lands  is  so  devised 
that  conformably  to  the  rules  of  law  it  can  take  effect  as 
a  remainder,  it  shall  be  construed  to  be  a  remainder,  and 
not  an  executory  devise.^  But  a  remainder  cannot  be 
limited  after  a  fee,  while  an  executory  devise  may  be  so 
limited  ;>  and  therefore,  if  the  prior  estate  is  a  fee-sim- 
ple, the  second  must  be  an  executory  devise,*  So  a 
remainder  must  have  a  particular  estate  to  precede  and 
support  it,  which  an  executory  devise  does  not  require.* 
And  a  third  point  of  difference  is,  that  by  means  of  an 
executory  devise,  a  term  for  years  may  be  limited  over 
after  a  life  estate  created  in  the  same.<^  It  may  also  be 
observed  that  an  executory  devise  cannot  be  prevented 
or  destroyed  by  any  alteration  in  the  estate  out  of  which 
or  after  which  it  is  limited;"^  but  at  common  law  the 
effect  of  the  destruction  of  the  estate  upon  which  a  con- 
tingent remainder  depends  before  it  shall  become  vested 

is  to  destroy  the  remainder.8 
B002IU  Real  Prop.— 90. 
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/    1    See  1  Qreenl.  Cruise.  457;  Nightingale  v.  Borrell,  15  Pick.  110. 

3  Purefoy  v.  Rogers,  2  Wms.  Saund.  888:  Dos  v.  Morgan,  3  Term 
Rep.  703;  Wolfe  v.  van  Nostraud.'J  N.  T.  4:i6:  Jolinson  v.  Valentine, 
4  Sand.  36;  W  illls  v.  Beechcr.  3  Wash.  C.  G.  38v);  Ifauderson  v.  LuKeoSp 
23  Pa.  St.  31;  Hawley  v.  Morthampton,  8  Mass.  8;  NigliUngale  v.  Bur- 
Fell,  16  Pick.  110. 

8  2  Blackst.  Com.  173;  Gulliver  v.  Wickett,  1  Wils.  105;  Richardson 
«.  Noyes,  2  Mass.  56;  3  Am.  Dec.  32;  Brightman  v.  Brightman,  100 
Mass.  238. 

4  Nightingale  «.  Burrell,  15  Pick.  111. 

5  2  Blackst.  Com.  173;  and  see  g$  173, 176,  ante. 

6  2  Blackst.  Com.  173;  4  Kent  Com.  270;  Elchelberger  v.  Bemetz, 
17  Serg.  ^i;  U.  293;  Wilkinson  v.  South,  7  Term  Bep.  555:  Doe  v.  Frost, 
8  Barn.  &  Aid.  541 ;  and  see  HIU  v.  Hill,  74  Pa.  St.  173;  15  Am.  Rep.  645. 

7  Pells  V.  Brown,  Cro.  Jac.  590;  Bullock  v.  Bennett.  24  Law.  J.  (N. 
8.)  Cb.  397;  31  £ug.  L.  ft  £q.  463;  Boyd  v.  Bingham,  4  Pa.  St.  102;  Jack- 
son V.  Robins,  16  Johns.  537;  Proprietors  etc.  v.  Grant,  3  Gray,  150; 
Downing  v.  Wherin,  19  N.  H.  9.    Compare  Page  v.  Hayward,  *i  Saik. 

.670;  Den  v.  Cox,  3  Dev.  894. 

8  SeeJ  178,  antet  Jackson  v.  Bull,  10  Johns.  19;  Doe  v.  Howell,  10 
Barn.  A  Cf.  230. 

§  200.  TVhen  too  remote.— Where  an  executory 
devise  is  limited  on  an  event  wliich  may  not  happen 
within  the  compass  of  a  life  or  lives  in  being,  and  twenty- 
one  years  and  nine  months  after,^  it  is  void,  as  being  too 
remote,  and  tendering  to  a  perpetuity;  2  in  which  case, 
the  first  taker  holds  his  estate  discharged  of  the  condition 
or  limitation  over.*  Thus,'  if  the  prior  limitation  is  to  take 
effect  after  a  dying  "without  heirs/*  or  "without  issue," 
or  "on  failure  of  issue/'  or  the  like,  without  additional 
words  indicating  a  definite  time  at  which  such  failure  is 
to  occur,  the  limitation  is  held  to  be  void,  because  the 
contingency  is  not  to  take  place  until  after  an  indefinite 
failure  of  issue.^  And  a  limitation  which  will  not  neces- 
sarily take  effect,  if  at  all,  within  the  time  prescribed  by 
the  rule  against  perpetuities,  will  not  be  made  valid  by 
any  events  happening  subsequently  to  the  time  of  the 
creation  of  the  limitation.^  But  when  a  limitation  is 
made  to  take  effect  on  the  happening  of  either  of  two 
events,  one  of  which  is  too  remote,  but  the  other  is  not, 
it  will  be  allowed  to  take  effect  on  the  happening  of  the 
latter  event.* 

1  See  3  Greenl.  Cruise,  452;  Cadell  v.  Palmer,  10  Bins.  140;,  Tud. 
Lead.  Cas.  357;  Anderson  v,  Jackson,  16  Johns.  390;  Proprietors  etc.  v. 
Grant,  3  Gray,  152. 
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3  Nigtatinnrale  v.  Bnrrell.  19 Pick.  Ill ;  Cadell  r.  Palmer,  10  Bin?.  140; . 
1  Clark  &  F.  372;  TuU.  Lead.  Cas.  HSI;  Proprietors  etc.  v.  Grant,  3  Gray,  - 
152. 

3  Beard  v.  Westcott,  5  Bam.  &  Aid.  801 ;  Proprietors  etc.  v.  Grant,  - 
3  Gray.  156. 

4  4  Kent  Ck>m.  273;  Tenny  v.  Aj^ar,  12  East,  253:  Doe  r.  Rivers,? 
Term  Bep.  276;  Irwlu  r.  Dnuwoody,  17  Serg.  &  R.  6l;  Hall  r,  Priest,  0* 
Gray,  20;  Dallam  v.  Dallam.  7  Har.  &  J.  220;  Patei-souv.  Ellis.  11  Wend. 
230.  Compare  Kay  v.  Scates,  S7  Pa.  St.  39;  Mon^an  v.  Morgan,  5  Day,. 
617;  Gi-ay  v.  Bridgeforth,  33  Miss.  312. 

6  Nightingale  v.  Burrell,  15  Pick.  Ill :  Fowler  v.  Depan,  26  Barb. . 
237;  Proprietor  etc.  «.  Gray,  152,  153;  and  see  St.  Amour  v.  Rivard,  2 ' 
Mich.  25)4;  Crompe  v.  Barrow.  4  Yes.  681. 

6  Longhead  v.  Phelps,  2  Black.  W.  704;  Armstrong  v.  Armstrong,  14 
Mon.  B.  333;  Mlnter  o.  Wraitb,  13  Sim.  62;  Evers  v.  Cballls,?  Bl.L. 
Cas.  555:  Fowler  0.  Depan,  26  Barb.  238. 

§  201.  May  be  assigned,  etc.— >Executory  devises, 
and  all  possibilities  coupled  with  an  interest  where  the 
person  to  take  is  ascertained  and  in  esse,  may  be  assigned 
or  devised,  and  are  transmissible  to  the  representatives 
of  the  devisee,  if  he  dies  before  the  contingency  happens ;  ^ 
and  when  the  contingency  does  happen,  they  vest  in  the 
representative  of  the  real  or  personal  estate,  as  the  case 
may  be.^  But  it  is  otherwise  if  the  person  who  is  to  take 
is  not  ascertained.^ 


1  Goodtitle  v.  Wood,  Wllles,  211;  Jones  v.  Rowe.  3  Term  Ren.  88; 
Ooodrlght  V.  Searle,7  Wils.29;  Goodtitle  v.  White,  15  East,  174:  Pure- 
foy  V.  Rogers,  2  Wms.  Sannd.  388;  Hail  v.  Robinson,  3  Jones  Eq.  348; 
Kean  v.  Hoffecker,  2  Har.  (Del.)  103;  29  Am.  Dec.  336. 

2  Plnbury  v.  Elkin,  1  P.  Wms.  563;  Kean  v.  Hoffecker,  2  Har.  (Del.) 
103;  29  Am.  Dec.  336;  and  see  Edwards  v.  Yarick,  5  Denlo,  682;  Lewis 
V.  bmlth,  1  Ired.  145. 

t  Kean  v.  Hoffecker,  2  Har.  103;  29  Am.  Dec.  336. 


CHAPTER  XX. 

ESTATE  UPON  GOKDHION. 


S  202.  Definition. 

S  203.  Express  or  implied. 

S  204.  Precedent  or  subsequent. 

S  205.  Slay  be  annexed  to  any  estate* 

S  206.  When  created. 

S  207.  Words  implying  a  condition. 

S  208.  Void  conditions. 

S  209.  Performance  of  condition.  < 
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S  210.  Whoboand  by  condition. 

i  211.  When  condition  is  excuBod  or  vaiTed. 

5213.  Enforcement  of  condition. 

S  213.   Belief  on  breach  of  condition. 

5214.  Conditional  limitation. 

§'202.  Definition.— An  estate  upon  condition  is  do- 
"fined  to  be  one  ''which  may  be  created,  enlarged,  or 
•defeated  by  the  happening  or  not  happening  of  some 
-contingent  event."  ^  Snch  estates  are  more  properly 
-qualifications  of  other  estates  than  a  distinct  species  of 
themselves.3  And  it  has  been  said  that,  at  common  law, 
the  only  modification  of  estates  was  by  condition.^ 

1  1  Wash.  Real  Prop.  445:  and  see  Go.  Lltt.  201  a;  2  Blaokst.  Com* 
1&2;  4  Kent  Com.  121;  Wheeler  v.  Walker,  2  Conn.  200. 

2  2  Blackst.  Com.  152. 

3  Ld.  Uansfield,  Doe  v.  Button,  8  Bos.  Sb  P.  654,  n. 

§  203.  Express  or  implied.— A  condition  annexed 
to  an  estate  may  be  either  express  or  implied. ^  An  ex- 
press condition,  or  condition  in  deed,  is  one  which  is 
expressed  in  the  instrument  by  which  the  estate  is  cre- 
ated;'^ as,  for  instance,  a  condition 'in  a  lease  reserving 
rent,  payable  on  a  certain  day,  that  if  it  is  not  paid  on 
that  day  the  lessor  may  re-enter. ^  An  implied  condition, 
or  condition  in  law,  is  one  which  is  impliedly  annexed  to 
an  estate,  although  no  condition  be  expressed  in  words.^ 
Thus,  at  common  law,  if  the  tenant  for  life  or  years 
aliened  his  land  by  feoffment,  it  was  a  forfeiture  of  the 
estate;  fi  being  a  breach  of  the  condition  which  the  law 
annexes  thereto,  namely,  that  the  tenant  shall  not  at- 
tempt to  create  a  greater  estate  than  he  was  entitled  to.<> 
So  the  law  tacitly  annexed  to  the  grant  of  every  estate  a 
condition  that  the  grantee  should  not  commit  felony  or 
treason.'^  And  franchises  are  held  to  be  granted  on  the 
tacit  condition  that  a  proper  use  be  made  of  them,  and 
they  may  be  lost  or  forfeited  by  abuse  or  neglect. ^ 

1  4  Kent  Com.  121. 

2  Co.  Litt.  215;  1  GreenL  Groise,  466;  and  see  Bear  v.  Whisler,  7 
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Watts,  144;  Sperry  v.  Pond,  5  Ham.  (Ohio)  889,  The  Intention  of  the 
parties  to  a  deed  as  to  whether  aii  estate  upon  condition  has  been 
created,  must  be  determined  by  the  court  from  the  words  of  the  deed 
itself,  and  shonld  not  be  submitted  to  a  Jury :  Hammond  v.  Fort  Royal 
etc.  Bailw.  Co.  15  S.  G.  10. 

3  1  Greenl.  Cruise,  4(>R.  See  Hickman  v.  Gantrell,  9  Yerg.  172;  30 
Am.  Dec.  396;  Van  Bensselaer  v.  Ball,  19  N.  Y.  100. 

4  2  Blackst.  Com.  Id2<  Co.  Litt.  215  b. 

5  Co.  Litt.  215  a ;  Co.  Litt.  251  b. 

6  2  Blackst.  Com.  153;  and  see  §  39,  ante, 

7  1  Grreenl.  Cruise,  466;  2  Blackst.  Com.  153. 

8  2  Blackst.  Com.  153;  and  see  S 134,  ante. 

§  204.  Precedent  or  subsequent.— Conditions  are 
either  precedent  or  subsequent,  i  The  former  are  such 
as  must  take  place  or  be  performed  before  the  estate 
can  vest,  or  be  enlarged;  while  the  latter  are  such  as, 
when  they  do  take  place,  render  an  estate  already  vested 
liable  to  be  defeated.^  No  technical  form  of  words  neces- 
sarily makes  a  stipulation  precedent  or  subsequent, ^  and 
whether  a  condition  shall  be  regarded  as  the  one  or  the 
other  will  depend  on  a  fair  construction  of  the  contract 
and  the  plain  intention  of  the  parties.^  It  has,  however, 
been  stated,  as  a  general  rule,  that  if  the  act  or  condition 
required  does  not  necessarily  precede  the  vesting  of  the 
estate,  but  may  accompany  or  follow  it,  and  if  the  act 
may  be  as  well  done  after  as  before  the  vesting  of  the  es- 
tate, or  if  from  the  nature  of  the  act  to  be  performed  and 
the  time  required  for  its  performance  it  is  evidently  the 
intention  of  the  parties  that  the  estate  shall  vest,  and  the 
grantee  perform  the  act  after  taking  possession,  then  the 
condition  is  subsequent.'!  Conditions  subsequent  are  not 
favored  in  law,  and  are  construed  strictly,  for  the  reason 
that  they  tend  to  destroy  estates. ^ 

1  2  Blackst.  Gom.  I5i. 

2  Co.  Litt.  201  a;  2  Blackst.  Com.  154;  and  see  Tompkins  v.  Elliot, 
5  Wend.  497;  Towle  v.  Palmer,  1  Abb.  Pr.  N.  8.  81;  Vanhorno  v,  Dor- 
rance,  3  Dall.  317;  Hayden  v.  Btoughton.  5  Pick.  52.S;  Towlo  v.  llemsen, 
70  N.  Y.  303:  Cook  t».  Wardens  etc.  5  Hun,  293;  Hihn  ».  Peck,  30  Cal. 
280.  A  condition  precedent,  if  possible  and  lawful,  must  f^r^nerally  be 
strictly  performed:  Baltimore  etc.  R.  R.  Co.  v.  Polly,  14  Gratt.  447. 

8   Hotham  v.  East  India  Co.  1  Term  Rep.  645. 

4  Jones  v.  Barkley,  2  Dong.  691;  KicoU  v.  N.  Y.  etc.  B.  R.  Co.  13  N. 
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T.  121 :  Thorp  v.  Thorp.  12  Mod.  464;  Turner  r.  Tebbult.  2  Toungre  *  0. 
225;  Houston  v.  Spniance,  4  Har.  (Del.)  117;  Bobbins  v.  Gleason,  47  Me. 
25  >;  Gardiner  o.  Cordon.  15  Mass.  500;  Lowell  etc.  v.  Hilton,  11  Gray, 
407;  Flnlay  v.  Kini;,  3  Peters,  374. 

6  FInlay  r.  King,  3  Peters,  374;  NIcoU  r.  N.  T.  etc.  R.  C.  Co.  12  N. 
T.  130;  Unaerbill  r.  Saratoga  K.  K.  20  Barb.  455;  and  see  Kosran  v. 
Walker,  1  Wis.  527;  P&ssmorer.  IMoore,  1  Marsh.  J.  J.  591;  Rollins  v. 
Riley,  44  N.  H.  9;  McCuUough  v.  Cox,  6  Barb.  38tf. 

6  4  Kent  Com.  129;  NIcoll  v.  New  York  etc.  B.  R.  Co.  12  N.  Y.  131; 
Hoopor  r.  Cunimlngs,  45  Me.  359;  Bradstreet  v.  Clark,  21  Pick.  389; 
tf  baron  Iron  Co.  r.  Erie,  41  Pa.  St.  341 ;  Gadberry  v.  Sheppard,  27  Miss. 
203;  Wheeler  v.  Walker,  2  Conn.  200;  Wilson  v.  0«dt,  18  111.  431;  South- 
ard V.  Central  11.  U.  Co.  26  N.  J.  L.  13. 

§  205.  May  be  annexed  to  any  estate.— A  con- 
dition may  be  annexed  to  any  species  of  estate  or  interest 
in  real  property,  whetlier  an  estate  in  fee,  in  tail,  for  life, 
or  years,  in  any  lands  or  tenements.^ 

1    Co.  Lltt.  201  a;  2  Blackst.  Com.  152;  1  Greenl.  Cruise,  468. 

§  206.  Wlien  created.— As  it  respects  things  exe- 
cuted,  it  has  been  said  that  a  condition  must  be  created 
and  annexed  to  the  estate  at  the  time  of  making  it ;  ^  and 
if  a  condition  is  made  by  a  separate  deed,  it  must  be 
sealed  and  delivered  at  the  same  time  with  the  principal 
deed.3  But  things  executory^  as  rents,  leases,  etc.,  may 
be  restrained  by  conditions  annexed  to  them  by  consent 
of  both  parties,  after  the  execution  of  the  instruments  of 
conveyance.* 

1  1  Greenl.  Cruise,  468.  A  deed  with  a  condition  written  upon  the 
back,  and  executed  by  the  grantee,  is  a  conveyance  upon  condition,  if 
there  be  nothing  in  the  instrument  or  condition  to  the  contrary: 
Barker  v.  Cobb.  86  N.  H.  344. 

2  Co.  Litt.  236  b.  A  deed  absolute  on  its  face  cannot  be  avoided 
by  a  subsequent  condition  or  defeasance  resting  upon  a  parol  agree* 
ment:  Rogers  v.  Sebastian,  21  Ark.  440. 

8    Co.  Litt.  237  a;  1  Greenl.  Cruise,  468. 

§  207.     Words   implying   a   condition.  — Words 

which  imply  a  condition  in  a  grant  may  be  various,  since 
their  operation  depends  upon  the  sense  which  they 
carry.i  Land  granted  to  a  person  **on  condition,"  or 
"provided  always,"  or  "if  it  shall  so  happen,"  or  "so 
that  he  pay  to  another  a  specific  sum  within  a  specified 
time,"  vests  a  conditional  estate  in  the  grantee.^    And 
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the  words  "  to  pay "  in  a  will  have  been  considered  as 
constituting  a  condition .^ 

1  See  Baeshaw  v.  Spencer,  I  Ves.  Sr.  147;  5  198.  ante;  Gibert  v. 
Peteler.  88  X.  Y.  168.  Cnndltions  are  not  favored  by  the  law,  and 
hence  they  must  be  clearly  expressed:  Craig  v.  Wells,  11 N.  Y.  315. 

2  Co.  Litt.  203  a;  Wheeler  v.  Walker,  2  Conn.  201. 

3  Crickmere  v.  Faterson,  Cro.  Eliz.  146;  and  see  Wheeler  v. 
Walker,  2  Conn.  201. 

§208.  Void  conditions.— Conditions  which  are 
impossible,^  or  unlawful,^  or  repugnant  to  the  nature 
of  the  estate  to  which  they  are  annexed,  are  void.^  But 
although  void,  their  effect  is  often  materially  different, 
accordingly  as  they  are  in  their  nature  precedent  or 
subsequent.^  Thus  a  condition  precedent  being  one  which 
must  take  place  before  the  estate  can  vest  or  be  enlarged, 
if  it  becomes  impossible  of  performance,  the  estate  depen- 
dent upon  it  fails,  and  the  grant  or  devise  becomes 
wholly  void.^  But  when  a  condition  subsequent  becomes 
impossible  to  be  performed,  it  is  the  condition  itself  that 
becomes  void,  leaving  an  absolute  estate  in  the  grantee 
or  devisee.<>  A  condition  annexed  to  the  creation  of  an 
estate  in  fee,  that  the  tenant  shall  not  alienate,  is  void 
because  repugnant  to  the  estate;  ^  and  the  same  principle 
is  applicable  to  estates  for  life,^  or  years.^  A  condition 
restraining  the  operation  of  an  attachment  and  levy  of  an 
execution  is  void  for  the  s£^me  reason,  and  also  because 
it  is  contrary  to  law  that  a  man's  property  should  not  be 
liable  for  the  payment  of  his  debts .^^  But  a  condition 
that  the  grantee  or  devisee  shall  not  alienate  for  a  partic- 
ular time,  or  to  a  particular  person  or  persons,  is  good.'i 
And  although  conditions  in  restraint  of  marriage  gener- 
ally are  void,!^  yet,  if  the  restraint  is  only  in  respect  to 
time,  place,  or  person,  such  conditions  are  not  utterly  to 
be  rejected.^  A  condition  in  a  deed  that  the  grantee  shdU 
not  use  or  suffer  the  premises  to  be  used  for  the  manufac- 
ture or  sale  of  intoxicating  liquors  thereon  is  valid,  and 
not  repugnant  to  the  grant  ;i^  and  so  conditions  that  ^ 
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school-hoiise  sliould  not  be  erected  on  the  premiseis,  or  a 
distillery,  or  a  blast-furnace,  or  a  livery  stable,  or  a 
machine  shop  for  iron  manufacture,  or  a  powder  maga- 
zine, or  a  hospital,  or  a  cemetery,  have  been  held  to  be 
valid.3« 

1  Whitney  o.  Spencer,  4  Cowen,  39;  People  etc.  e.  Society  etc.  1 
Paine,  652;  Hughes  v.  Edwards, »  Wheat.  493. 

2  Mitchel  v.  Reynolds,  1  P.  Wms.  189;  Harvey  v.  Aston.  1  Atk.  361. 

8  Harvey  r.  Aston,  1  Atk.  361;  Canal  Bridge  v.  Metb.  Soc.  13  Met. 
335:  PluBib  v.  Tubl)s,  41  N.  Y.  446;  Taylor  v.  Mason.  9  Wheat.  340;  New> 
kirk  r.  Newklrk,  2  Caiues,  345;  Anderson  «.  Cary,36  Ohio  bt.  dU6;  38 
Am.  Bep.  602. 

4  See  Co.  Litt.  206;  Whitney  v.  Spencer,  4  Cowen,  89;  Yanhome  v. 
Dorrauce ,  2  Dall.  317. 

5  Taylor  v.  Mason,  9  Wheat.  350:  MizeU  v.  Burnett,  4  Jones  (N.  C.) 
249;  Martin  v.  Bollou,  13  Barb.  132;  Yanhome  v.  Dorrauce,  2  Dall.  317; 
Whitney  v.  spencer,  4  Cowen,  39. 

6  Martin  v.  Ballou,  13  Barb.  132;  United  States  v.  Arredondq,  6 
Peters,  745:  Barksdale  r.  Elam,  30  Miss.  694;  Taylor  v.  Sutton,  15  Ga. 
103.  Ulegal  conditions  In  a  grant  are  simply  nugatory,  and  leave  an 
absolute  estate  in  the  grantee :  Barksdale  v.  Elam,  30  Miss.  694. 

7  Co.  Litt.  200;  Brandon  v.  Bobinson,  18  Yes.  429 :  Gadberry  v.  Shep- 
pard.27Miss.  203;  M'WUliamsv.  Nisby,2  Serg.  &  K.513;  7  Am.  Dec. 
654;  Doe  bier's  Appeal,  64  Pa.  St.  623.  Compare  Mandlebaum  v.  3ic- 
Donell,  29  Mich.  78;  18  Am.  Bep.  61;  De  Peyster  v.  Michael,  6  N.  Y.  467; 
Laflan  v.  Naglee,  9  Ciil.  676. 

8  Rochford  v.  Hackman,  16  Jur.  212 ;  10  £ng.  L.  A  Eq.  64;  McCleary. 
V.  EUis,  54  Iowa,  311 ;  37  Am.  Bep.  205. 

9  Blackstone  Bank  r.  Davis,  21  Pick.  42. 

10  Blackstone  Bank  0.  Davis,  21  Pick.  42. 

11  Co.  Litt.  223  a;  Atwater  v.  Atwater,  18  Beav.  880:  Langdon  v.  In- 
gram, 28  Ind.  360;  Nmlthwlcc  v,  Jordou,  15  Mass.  113;  Blackuoue  Bank 
V.  Davis,  21  Pick.  42. 

12  Bertie  v.  Falkland,  2  Freem.  Ch.  220 ;  Clarke  v.  Parker,  19  Yes.  1 ;  1 
Story  £q.  Jur.  S  280.  Compare  Commonw.  r.  »taufler,  10  Pa.  .St.  350; 
Grace  v.  Webb,  15  Sim. 384;  Blnuerman o.  Weaver,  8  Aid. 517 ;  Williams 
«.  Cowden,  13  Mo.  211. 

13  Perrin  v.  Lyon,  9  East.  170:  Lloyd  v.  Lloyd,  2  Sim.  N.  S.  255:  10 
Eng.  L.  <ft  £q.  139;  Shackleford  v.  Hall,  19  HI.  212;  1  Story  Eq.  Jur.  <i  280. 

14  Plumb  V.  Tubbs,41  N.  Y.  442;  Collins  Mauuf.  Co.  9.  Marcy,  25 
Conn.  242:  O'Brien  v.  Wetherill,  14  Ran.  (316;  9  Am.  Dec.  202,  n;  Cow- 
ell  V.  Springs  Co.  100  U.  s.  55;  and  see  Atlantic  Dock  Co.  v.  Leavitt,  54 
K.  Y.  35;  13  Am.  Bcp.  556. 

15  Plumb  r.  Tubbs,  41  N.  Y.  442:  Craig  r.  Wells,  11  N.  Y.  815;  Collins 
V.  Marcy,  25  Conn.  24J;  and  see  Stines  r.  Dornian,  25  Ohio  St.  580;  Wai> 
ncr  r.  Bennett,  3t  Conn.  468;  French  v.  Old  ^outh  ^oc.  106  Mius.  419. 

She  reservation  of  a  perpetual  yetu-ly  rent  as  a  coudUiou  of  the  grant 
:  an  estate  in  fee  is  valid:  Yau  ttensselaer  v.  Barrluger,  33  K.  Y.  9. 

§  209.  Ferformanoe  of  condition.— A  distinction 
is  also  made  between  conditions  precedent  and  lubsa* 


237  ESTATE  UPQK  CONDlTIOir.  §  209 

quent  with  regard  to  their  performance. ^  The  former, 
which  create  au  estate,  are  construed  liberally,  and  are 
to  be  performed  according  to  the  intent  and  meaning, 
although  the  words  of  the  condition  cannot  be  per- 
formed ;3  but  the  latter,  which  destroy  an  estate,  are  to 
be  construed  with  great  strictness,^  except  in  cei*tain 
special  cases.^  If  a  condition  precedent  consists  of  sev^ 
eral  parts  united  by  copulatives,  the  whole  must  be 
performed  before  the  estate  can  arise.^  As  a  general 
rule,  any  person  who  has  an  interest  in  the  condition,  or 
in  the  estate  to  which  it  relates,  may  perform  it;^  and 
once  performed,  it  is  gone  forever.?  If  no  time  is  fixed 
for  the  performance  of  a  condition,  it  must  be  performed 
either  during  the  life  of  the  person  in  whose  favor  it  is 
reserved,  or  within  a  reasonable  and  convenient  time, 
according  to  the  circumstances  of  the  case;  ^  but  if  such 
I^erson  dies  without  performing  it,  the  right  will  not 
descend  to  his  heir;^  though  it  is  otherwise  where  a 
particular  time  is  appointed  for  the  performance.^<>  If  a 
particular  place  is  appointed  for  the  performance  of  a 
condition,  the  party  who  is  to  perform  must  be  at  that 
place;  ^^  and  if  no  place  is  appointed,  and  the  condition  is 
to  pay  money,  he  must  se^k  for  the  other  party  if  he  be 
within  the  realm. ^  If  the  condition  is  to  deliver  cum- 
brous articles,  and  a  place  of  performance  is  not  desig- 
nated, the  presumed  intention  is  that  the  delivery  may 
be  at  any  place  wliich  the  party  to  whom  the  condition  is 
to  be  performed  may  reasonably  appoint.^ 

1  See  Ludlow  v.  Now  York  etc.  B.  B.  Co.  44l 

2  Co.  Lltt.  219  b{  Hogeboom  v.  Hall,  24  Wend.  146;  Merrlfield  v. 
Cobleigh,  4  Ciuli.  178. 

8   Ludlow  V.  New  York  etc.  B.  B.  Go.  12  Barb.  444;  Laberee  9. 
Carletou,  53  Me.  211 ;  and  see  §  198.  ante. 

4  Co.  Lltt.  219  6;  1  Grcenl.  Cruise,  490. 

5  Wood  V.  Southampton,  2  Freem.  Ch.  186;  Show.  P.  C.  83;  Van- 
borne  v.  Dorrance,  2  Dail.  317.    See  Hasbruok  v.  Paddock,  1  Barb,  ma, 

6  Simouds  V.  Simonds.  3  Met.  658;  Wilson  v.  Wilson*  38  Me.  20; 
Vermont  v.  Society  etc.  2  Paine,  548. 

7  1  GreenL  Cruise,  495;  and  see  Dickey  v.  McCullougtk»2  Watts  A 
8.100. 
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8  Flntay  r.  Kin?,  3  Peters,  374;  Ross  r.  Tremain,  2  Met  49$;  Ham- 
ilton V.  Elliott,  ft  Serg.  &  li.  375;  H^vdea  *  Ktoa^irbtoa,  5  Pick,  ftiti. 
Performance  may  be  presumed  from  lapse  of  time :  Fox  v.  Phelps,  17 
Wend.  3:;j. 

9  1  Greenl.  Cruise,  493. 

10  Marks  v.  Marks,  1  Abr.  Ca.  £q.  106. 

11  1  Rollo  Abr.  444;  1  Greenl.  Cruise,  493. 

12  Co.  Lltt.  210  6;  1  Greenl.  Cruise,  4!)3. 

13  1  Rolle  Abr.  444.  See  Aldrlcli  v.  Albee,  1  Me.  120;  Lamb  v.  La- 
throp,  13  Wend.  95. 

§  210.  Who  bound  by  conditioiL— One  who  ac- 
cepts nn  estate  upon  condition  is  bound  to  the  perform- 
ance of  the  condition,  although  such  performance  be 
attended  with  a  loss.^  And  one  not  having  tlte  capacity 
to  incur  a  mere  personal  obligation,  as  an  infant  or 
married  woman,  will  be  bound  to  perform  a  condition, 
because  it  does  not  charge  the  person,  but  the  land.^ 
And  a  condition  annexed  to  the  estate,  as  a  part  of  the 
tenure,  binds  the  estate  into  whose  hands  soever  it  may 
pass  .8 

1  Att.-Gen.  v.  Andrews.  3  Ves.  633;  Att.-Gen.  v.  Ghrl8t*8  Hospital, 
S  Bro.  C.  C.  165;  Rowell  r.  Jewett.  71  Me.  408. 

2  1  Greenl.  Cruise,  495;  Cross  v.  Carson,  8  Blackf.  138;  Garrett  v. 
Scon  tew,  3  Denlo,  340;  and  see  Parker  v.  Lincoln,  U  Mass.  18;  Fonda 

V.  Hage,  46  liarb.  109. 

3  Ilogrsbooni  V.  Hall,  24  Wend.  146;  Plckerlngr  r.  Plckerinflr,  15 
N.  H.  281;  Wilson  v.  Wilson,  38  Me.  18;  Taylor  v.  Sutton,  15  Ga.  103. 

§  211.    "When  condition  ia  ejccnsed  or  waived.^ 

Various  circumstances  may  operate  to  excuse  the  non- 
performance of  a  condition;  as  where  performance  be- 
comes impossible  by  the  act  of  6od,^  or  is  prohibited  by 
law,2  or  the  party  to  be  benefited  by  the  coudition  re- 
fuses to  accept  performance.^  So  performance  may  be 
waived  by  the  party  who  is  to  have  the  benelit  of  a  con- 
dition,^ and  acts  which  are  inconsistent  with  the  claim  of 
forfeiture  are  held  to  be  sufficient  evidence  of  such 
waiver;  ^  though  it  is  otherwise  as  to  a  mere  silent  acqui- 
escence.o 

1  Vanhome  v.  Dorrance,  2  Dall.  317 ;  Merrill  r.  Emery,  10  Pick.  507; 
and  see  Laughter's  Case,  5  Uep.  21 ;  §  204,  ante. 

2  Anglesea  v.  Church  Wardens,  6  Q.  B.  114. 
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3  Co.  Litt.  206;  Jackson  r.  Crafts,  18  Johns.  110;  1  Oreenl.  Cruise, 
496.  Or  li  IS  rendered  performance  Impossible  or  unnecessary:  Jones 
p.  Cbesiipeako  etc.  B.  B.  Co.  14  VV.  Va.  514;  Cape  Fear  etc.  Co.  v.  Wil- 
cox, 7  Jones  (N.  C.)  48i. 

4  Bailey  v.  Homan,  3  Bin?.  N.  C.  915;  Enfield  Co.  v.  Conn.  Blver 
Co.  7  Conu.  45;  Farley  r.  Farley,  14  Ind.  331. 

6   Andrews  v.  Senter,  Zl  Mo.  394. 

6  Jacks«n  v.  Crysler,  1  Johns.  Cas.  123;  Moorefleld  v.  Cobleigh,  4 
Cnsh.  184.    See  Ludlow  v,  N.  T.  etc.  H.  U.  12  Barb.  440. 

§  212.  Enforcement  of  condition  —Upon  breach 
of  a  condition,  the  party  who  has  a  right  to  enforce  it 
becomes  entitled  to  the  estate  to  which  the  condition  was 
annexed;  1  but  he  may  decline  to  take  advantage  of  the 
breach,  and  if  so,  the  estate  is  not  defeated.^  At  com- 
mon law,  the  only  mode  by  which  advantage  could  be 
taken  of  tbe  breach  of  a  condition  was  by  entry  ;S  and  as 
conditions  subsequent  can  only  be  reserved  for  the  ben- 
efit of  the  grantor  and  iiis  heirs,  no  others  can  by  enter- 
ing take  advantage  of  a  breach  of  them.^  But  the 
assignee  of  a  lessor  may  take  advantage  of  thQ  breach  of 
an  implied  condition. »  It  is  universally  true  that  a 
Btranger  cannot  avail  himself  of  a  condition.^ 

1  1  Greenl.  Cruise,  fi04;  and  see  Fisk  v.  Chandler,  30  Me.  79.  A 
breach  of  condition  forfeits  the  estate:  Woodruff  v.  Water  Power  Co. 
10  N.  J.  £q.  489. 

2  Atkins  v.  Chilson,  9  Met.  62;  TaTlman  v.  Snow,  35  Me.  342;  Phelps 
V.  Chessou,  12  Ired.  l!:4.;  Webster  v.  Cooper,  14  How.  501. 

5  Co.  Lift.  218  a;  Nicoll  ».  New  York  etc.  B.  B.  Co.  12  N.  Y.  131; 
Tallman  o.  Snow,  35  Me.  342:  8peny  v.  Sperry,  8  N.  H.  477;  Chalker  o. 
Chaltcer,  1  Conn.  79.  Compare  Hamilton  v.  Elilotl,  5  Serg.  &  U.  375; 
Andrews  v.  Senter,  32  Me.  394;  Austin  v,  Cambridjeport  Parish,  21 
I'ick.  215. 

4  Nicoll  r.  New  York  etc.  B.  R.  Co.  12  N.  Y.  131 ;  Gray  v.  Blanchard, 
8  Pick.  284;  and  see  Cross  v.  Carson,  8  Blackf.  138;  Hooper  t?.  Cum- 
mlngs,  45  Me.  359;  Jackson  v.  Topping,  1  Wend.  388.  Where  the 
grantor  or  his  heirs  are  in  possession  of  the  land,  upon  brcRoli  of  con- 
aitlon  subsequent  the  estate  will  reve^it  In  them  at  r>nce,  without  any 
formal  act  on  their  part:  Adams  v.  Ore  Knob  Copp;jr  Co.  12  Beporter, 
(C.  C.)  166. 

5  Co.  Litt  215  a. 

6  Buckalew  o.  Estell,  5  Cal.  103;  Smith  v.  Brannan,  13  Gal.  107; 
Pewey  v.  Williams,  40  N.  H.  222;  NoiTls  v.  Milner,  20  Ga.  56^;  Boyer  v, 
Tressler,  18  Ind.  2ti0. 

§  213.  Relief  on  breach  of  conditdon.^Equity 
will  in  some  cases  interpose  relief  where  a  forfeiture  has 
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1)6611  incarr6d  at  law,  6y6ii  in  favor  of  th6  heir  of  the 
party  who  was  to  have  performed  the  condition.^  But 
such  relief  is  restricted  to  cases  where  compensation  can 
be  made  in  damages,  and  the  grantor  placed  in  the  same 
situation  as  if  the  occurrence  had  not  happened;^  as 
where  a  lessee  neglects  to  pay  his  rent  at  the  time  speci- 
fied in  his  lease,  and  a  right  of  re-entry  to  avoid  the  lease 
accrues  to  the  lessor.^  If  the  nature  of  the  case  be  such 
as  to  afford  no  rule  for  the  assessment  of  damages  by 
way  of  compensation,  equity  will  not  relieve;^  as,  for 
instance,  where  the  forfeiture  is  incurred  by  the  tenant's 
aliening  or  assigning  a  term,^  or  by  his  neglecting  to 
repair  ^  or  insure  the  premises,^  or  by  exercising  a  forbid- 
den trade  thereon,^  and  the  like.^ 

1  Hayward  r.  Angel,  1  Yem. 222:  Popham  v.  Bampfeld,  1  Vem.  88; 
Bethlehem  v.  Annis,  4U  N.  U.  34;  Luckett«.  White,  10  Gill  &  J.  4^0; 
City  Bauk  v.  Smith,  3  Gill  &  J.  2(}5;  Bacou  v.  Huutington,  14  comi.  92. 

2  Woodmau  v,  DIake,  2  Vera.  222;  Henry  *.  Tapper,  29  Vt.  358; 
Walker  v.  Wheeler,  2  Conn.  299;  Stoue  v.  Ellis,  9  Cush.  95;  Dimklee  v. 
Adams,  2U  Vt.  415;  Carpenter  v,  Westcott,  4  ii.  1. 225. 

3  Smith  V.  Parks,  10  Mod.  383;  Hill  v.  Bai'clay,  16  Yes.  405:  18  Yes. 
K;  Atkins  v.  Chilson.  11  Met.  112.    See  Hancock  v.  Carlton,  6  Gray,  52. 

4  Descarlett  v,  Dennett,  9  Mod.  22;  Elliott  v.  Tomer,  13  ^Im.  485. 

5  Hill  V.  Barclay,  Id  Yes.  56;  Wafer  v,  Mocato,  9  Mod.  112. 

6  Hill  V.  Barclay.  18  Yes.  56. 

7  RolXe  V.  Harris,  2  Price,  206,  n. ;  Green  v.  Bridges,  4  Sim.  96. 

8  Macher  v.  Foundling  Hospital,  1  Yes.  A  B.  188.    See  §  208,  amte, 

9  See  Descarlett  v.  Dennett,  9  Mod.  22;  Lovat  v.  Lord  Bandagh,  S 
Yes.  &  B.  24;  Wadman  v.  Calcraft,  10  Yes.  67. 

§  214.  Conditional  limitation.— A  distinction  is 
made  in  law  between  a  condition  and  a  conditional  limi* 
tation.^  The  former  determines  an  estate  after  breach, 
upon  entry  or  claim  by  the  grantor  or  his  heirs  ;2  the 
latter  marks  the  period  which  determines  the  estate, 
without  any  act  on  the  part  of  him  who  has  the  next  ex* 
pectant  estate. ^  An  estate  on  condition  leaves  in  the 
grantor  a  vested  right,  which,  by  its  very  nature,  is 
reserved  to  him  as  a  present  existing  interest,  transmissi* 
ble  to  his  heirs;  ^  while  a  limitation  passes  the  whole 
interest  of  the  grantor  at  once,  and  creates  an  estate  to 
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arise  and  vest  in  a  third  person  upon  a  contingency,  at  a 
future  and  uncertain  period  of  time.^  As  a  general  rule, 
if  there  be  express  words  of  condition  annexed  to  the 
estate,  it  cannot  be  construed  a  limitation;  ^  but  there  are 
exceptions  to  this  rule,  and  it  is  held  that  although  the 
words  be  proper  to  create  a  condition,  yet,  if  upon  the 
non-performance  thereof  the  estate  be  limited  over  to 
another  person,  this  shall  be  a  limitation.?  Under  the 
genera^l  head  oi  conditional  limitation  may  be  included 
every  limitation  which  is  to  vest  an  interest  in  a  third 
person  ou  condition,  or  upon  an  event  which  may  or  may 
not  happen.^ 

1  See  2  Blackst  Com.  155;  1  Oreenl.  Cmlse,  511. 

2  S  212.  ante;  Bowen  v.  Bowen,  18  Conn.  535. 

S  Proprietors  etc.  v.  Orant,  3  Gray,  147;  Ashley  r.  Warner,  11  Gray 
43;  Coppage  v.  Alexander,  2  Mon.  B.  816;  Portlngton^s  Case,  lOBep.  42 

4  Proprietors  etc.  v.  Grant,  3  Gray.  147.  Compare  Cornelius  v 
Ivlus,  26  N.  J.  L.  386;  Nlcoll  v.  N.  Y.  etc.  R.  B.  Co.  12  X^.  T.  139;  Hooper 
V.  Cuminlugs,  45  Me.  359. 

5  Proprietors  etc.  r.  Grant,  3  Gray.  147;  Portington's  Case,  10  Bep 
42;  and  see  Mayor  etc.  v.  Stuyvesaut,  17  N.  Y.  34. 

6  Portlngton's  Case,  10  Bep.  42. 

7  Fry*s  Case,  I  Vent.  203;  and  see  Wellock  r.  Hammond.  Cro.  Ellz 
204;  Steai'us  v.  Godfrey,  16  Me.  160;  Fifty  Associates  v,  Howland,  11 
Met.  103. 

8  Proprietozs  etc  v.  Orant,  8  Gray,  149. 

CHAPTER  XXI. 

HOBTOAGB. 

i  215.  Definition  and  nature  ot. 

i  216.  Meaning  of  term. 

i  217.  WIio  entitled  to  possessioiu 

S  218.  Equity  of  redemption. 

S  219.  Who  may  make. 

i  220.  Who  may  take. 

i  221.  What  may  be  mortgaged. 

S  222.  Form  and  requisites  of. 

i  223.  Indebtedness  secured  by. 

S  224.  Equitable  mortgages. 

S  225.  Conditional  sale  or  mortgage. 

i  226.  Parol  evidence  to  explain  or  vary. 

i  227.  Nature  of  mortgagor's  interest. 
Boom  Bbal  pbop.— si. 
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i  228.  Who  may  redeem. 

S  229.  Payment  of  mortgage  debt. 

S  230.  When  right  to  redeem  Is  barred. 

S  231.  Nature  of  mortgagee's  hiterest. 

S  232.  Assignment  of  mortgage. 

S  233.  Tacking. 

S  234.  Registration. 

S  235.  Merger. 

S  236.  Subrogation. 

S  237.  Insurance. 

S  238.  When  a  violation  of  condition  in  policy  of  insoranee. 

S  239.  Validity  of. 

S  240.  Illegality  of  consideration. 

S  241.  Nature  of  foreclosure. 

S  242.  Effect  of  foreclosure. 

S  243.  Power  of  sale  in  mortgage. 

S  244.  Accounting  by  mortgagee. 

§  215.  Definition  and  nature  of.— It  is  said  to  be 
dangerous  to  attempt  to  define  the  precise  relation  in 
which  mortgagor  and  mortgagee  stand  to  eacli  other  iu 
any  other  terms  tlian  those  very  words.^  A  mortgage  a^ 
common  law  is,  however,  described  to  be  an  estate  cre- 
ated by  a  conveyance,  absolute  in  form,  but  designed  as 
a  pledge  or  security  for  the  payment  of  money  or  the 
performance  of  some  other  act,  and  to  become  void  upon 
such  payment  being  made  or  act  performed,  agreeably  to 
the  terms  prescribed  at  the  time  of  the  conveyance.^  It 
is  in  substance  but  a  security  for  a  debt  or  an  obligation 
to  which  it  is  col  lateral.  ^  The  one  who  gives  a  mortgage 
Is  called  the  mortgagor,  and  the  one  who  takes,  the  mort- 
gagee.^ Until  condition  broken,  the  mortgagee  is  deemed 
to  be  seized  of  a  defeasible  estate  ;fi  but  upon  failure  by 
the  mortgagor  to  perform  the  condition  at  the  time  ap- 
pointed, the  estate  effectually  vests  at  law  in  the  mort- 
gagee, though  subject  in  equity  to  the  right  of  redemption.* 
In  many  of  the  States,  however,  a  mortgage  is  now  re- 
garded, both  at  law  and  in  equity,  as  merely  a  lien  upon 
the  property  ;■<  the  debt  or  obligation  is  considered  as  the 
principal  thing,  and  the  mortgage  as  only  the  incident.^ 
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1  L;l.  Danman,  In  Doe  v.  Barton,  U  Ad.  &  E.  314. 

2  See  1  Wash.  Real  Prop.  475;  4  Kent  Com.  133;  Wms.  Beal  Prop. 
849;  1  Greeiil.  Cruise,  548;  Mitchell  v.  Biirnham,  44  Me.  286:  Moore  v. 
Ksty,  5  N.  H.  469;  Dexter  v,  Harris,  2  Mason,  531 ;  Baker  v.  Thrasher,  4 
Denlo.  495;  Carter  v.  Taylor,  3  Head,  30;  Cross  v,  Bobinson,  21  Conn. 
S87:  Welsh  V.  Phillips,  64  Ala.  309;  Trimm  v.  Marsh,  54  N.  Y.  599;  13 
Am.  Bep.  623. 

3  Brobst  V,  Brock,  10  Wall.  529:  Hebum  v.  Warner,  112  Mass.  273. 
A  mortgage  is  but  an  incident  of  the  debt:  Biackwell  v.  Baruett,  52 
Tex.  326. 

■4  See  Brigham  v.  Winchester,  1  Met.  390;  Cooper  v,  Whitney,  3 
Hill,  95;  Aastin  v.  Downer,  25  Vt.  558. 

5  Lund  r.  Lund,  1  N.  H.  39;  Fay  v.  Cheney,  14  Pick.  399;  Middle- 
town  tSav.  Bauko.  Bates,  11  Conn.  523;  Conard  o.  Atlantic  Ins.  Co.'  1 
Peters,  386;  Hancock  v.  Carlton,  b  Gray.  39. 

6  Fay  v.  Cheney,  14  Pick.  399;  Waterman  p.  Matteson,  4  R.  I.  545; 
Breese  v.  Bange,  2  Smith,  £.  D.  4j6;  Johnson  v.  Watson,  87  111.  535; 
Hagar  V.  Brainerd,  44  Vt.  294;  Hemphill  v.  Ross,  63  N.  C.  477;  Wood  v. 
Trask,  7  Wis.  566;  Shields  v.  Lozear,  34  N.  J.  L.  496. 

7  See  Kldd  v.  Teeple,  22  Cal.  255;  Trimm  v.  Marsh,54N.  Y.  599; 
Boberts  r.  Sutherlin,  4  Oreg.  219;  Elfe  v.  Cole,  26  Ga.  197;  Vason  v. 
Ball,  5^  Ga.  2o8;  Berthold  v.  Fox,  13  Minn.  501 ;  Hurley  v.  Estes,  6  Xeb. 
386;  Woolley  v.  Holt,  14  Bush,  788, 

8  McMillan  v.  Richards,  9  Cal.  365;  Glass  r.  Ellison,  9  N.  H.  69; 
Timms  v.  Sliannon,  19  Md.  296.  Compare  Hubbell  v,  Moulson,  53  N.  Y. 
225;  Blackwell  v.  Barnett,  52  Tex.  326. 

§  216.  Meaning  of  term.— The  nature  of  the  estate 
created  by  a  mortgage  is  said  to  be  implied  in  the  name 
itself,  being  the  French  translation  of  the  Latin  mortinm 
vadium,  that  is,  dormant  or  dead  pledge.^  It  is  called 
mortgage  (dead  pledge},  because  it  is  doubtful  whether 
the  grantor  will  perform  at  the  day  limited,  and  if  he 
does  not,  then  the  land  which  is  put  in  pledge  upon  con- 
dition is  taken  from  him  forever,  and  so  dead  to  him 
upon  condition; 3  and  also  to  distinguish  it  from  that 
which  was  called  vivum  vadlumy  or  living  pledge.^  The 
latter  was  a  conveyance  of  lands  by  a  debtor  to  his  cred- 
itor, to  hold  until  the  rents  and  profits  should  amount  to 
the  sum  borrowed,  and  then  to  revert  to  the  borrower.^ 
It  was  in  use  in  the  early  periods  of  the  English  law,  but 
has  been  superseded  by  the  mortium  vadium^  or  common- 
law  mortgage.5  Another  kind  of  pledge  in  early  use,  but 
now  obsolete,  was  called  a  Welsh  mortgage,  where  the 
mortgagee  entered  and  received  the  rents  in  satisfaction 
of  the  interest  upon  the  sum  loaned,  the  principal  gener- 
ally remaining  undisturbed.^^ 
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1  See  I  Greenl.  Ornise,  545;  1  Wash.  Real  Prop.  476:  2  Blackst.  Com. 
167;  Breeae  v.  Baage»  2  Smith,  £.  JD.  4W. 

2  Litt.  S332. 

5  Co.  Litt.  205  a;  Breese  v.  Bange.  2  Smith,  £.  D.  487. 

4   See  2  Blackst.  Com.  157;  Howell  v.  Price,  1  P.  Wms.  291;  Liviiig- 

ston  r.  Stoiy,  11  Peters,  im. 

6  4  Kent  Com.  137;  1  Wash.  Real  Prop.  47<t. 

6  1  Greenl.  Cruise,  553;  Angler  v.  Ma8ter8on,6  CaL  61;  Bankertr. 
Clow,  16  Tex.  9. 

§  217.  Who  entitled  to  possession.— At  common 
law,  in  the  absence  of  any  agreement  between  the  parties 
as  to  the  possession  of  the  premises,  the  mortgagee  is  en- 
titled to  enter  immediately  upon  the  execution  of  the 
mortgage,  and  hold  the  estate  until  the  condition  is  per* 
formed.^  But  in  those  States  where  a  mortgage  is  consid- 
ered a  security  only,  and  as  not  passing  the  legal  title  to 
the  mortgagee,^  he  is  not  entitled  to  possession  until  fore- 
closure, unless  the  right  of  possession  is  given  by  express 
stipulation.^ 

1  Vance  r.  Johnson,  10  Humph.  214 ;  Jamieson  v.  Bruce,  6  Gill  &  J. 
72;  26  Am.  Dec.  657;  Terry  v,  Kossell,  Zi  Ark.  478;  Stewart  i>.  Barrow,  7 
Bush,  3ii8;  Annapolis  etc.  ii.  ii.  Co.  v.  Gautt,39  Md.  115;  Jackson  o. 
Warren,  32  111.  33 1;  Tryou  v.  Munson,  77  pa.  At.  250. 

2  See  §  215,  ante;  Morton  v.  Noble,  22  Ind.  160;  Wagar  v.  Stone^  3^ 
Mich.  364. 

3  Besser  v.  Hawthorne.  3  Oreg.  129:  Drake  v.  Boot,  2  Col.  685; 
Walker  v.  Johnson,  37  Tex.  129;  Chfcku.  Willetts,2  Kan.  384;  Courtney 
V.  Carr,  6  Iowa,  235)iSkinner  v.  Buck,  29  Cal.  253;  lierthold  v.  Fox,  13 
Minn.  501 ;  and  see  Waring  v.  Smyth,  2  Barb.  Ch.  135;  Nixon  v,  Byuum, 
1  BalL  148. 

§  218.    Equity  of  redemption.— By  the  strictness  of 

the  ancient  common  law,  an  estate  mortgaged  was  abso- 
lutely forfeited  and  lost  if  the  condition  was  not  really 
and  bona  fide  performed.^  But  this  doctrine  being  deemed 
contrary  to  the  principles  of  justice,  the  court  of  chancery 
iuterposed,  and  resolved  that  a  condition  of  this  kind  was 
in  the  nature  of  a  penalty  which  ought  to  be  relieved 
against; 3  and  accordingly  established  it  as  a  rule,  that 
although  the  condition  was  not  strictly  performed  by 
which  the  estate  was  forfeited  at  law,  yet  the  mortgagor 
might  in  equity  be  allowed  still  to  reclaim  it  upon  pay- 
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ment  of  liis  debt  with  interest  within  a  reasonable  time.* 
This  right  to  reclaim  or  redeem  a  mortgaged  estate,  after 
breach  of  the  condition,  is  called  an  ''equity  of  redemp- 
tion ** ;  '*  and  it  is  a  necessary  incident  to  every  mortgage.^ 
Mortgages  at  the  present  day  are  therefore  possessed  of  a 
twofold  nature,  the  one  created  by  and  known  to  the 
common  law,  the  other  created  by  and  known  only  to 
equity.^  In  a  court  of  common  law  a  mortgage  is  an 
estate,  while  in  a  court  of  equity  it  is  regarded  as  a  mere 
security  for  a  debt  or  obligation  J 

1  GoodflU's  Case,  5  Bep.  95:  Wade's  Case,  5  Bep.  115;  1  Spence  Eq. 
Jar.  601:  i'arsous  v.  Welles,  17  Mass.  421;  1  GreenL  Cruise,  546;  Lan- 
8iug  V.  Groelet,  9  Cowen,  401. 

2  See  1  Spence  Eq.  Jur.  603;  Story  Eq.  Jur.  S  1005;  Willett  «. 
Winnell,  1  Yern.  488. 

9  1  Greenl.  Cruise,  646.  547;  4  Kent  Com.  158;  How  v.  Vlgures,  1 
Bep.  in  Cli.  32:  Bowen  v.  Edwards,  1  Bep.  lu  Ch.  222;  and  see  silileids 
V.  JUozear,  34  N.  J.  L.  496. 

4  Emanuel  College,  v.  Evans.  1  Bep.  in  Ch.  10:  4  Kent  Com.  158;  1 
Oreenl.  Cruise,  547;  Parsons  v.  Welles,  17  Mass.  421;  Clappp.  Titus,  9 
Vt.  211;  Norwich  v.  Hubbard,  22  Conn.  587. 

9  Newcomb  v.  Bonham,  I  Vern.  7;  Holrldge  v.  Gillespie,  2  Johns. 
Ch.  34;  Plato  v.  Boe,  14  Wis.  453;  Lee  «.  Evans,  8  Cal.  424;  Fritchard  v. 
£lton,  88  0onn.  4M;  Batty  v.  Snook,  5  Mich.  231;  Johnston  v.  Gray,  16 
Berg.  A  B.  361;  16  Am.  Dec.  577;  Wllmerdingo.  Mitchell,  42  N.  J.  L.  476. 

•   See  Wms.  Beal  Prop.  353 ;  1  Wash.  Beal  Prop;  478. 

7  Jackson  v.  Willard,  4  Johns.  41;  Timms  v.  Shannon,  19  Md.  296; 
Brobstv.  Brock,  10  Wall.  519;  Glass  v.  Ellison,  9  N.  H.69;  Ledyard  v, 
Butler,  9  Paige,  132;  White  r.  Bittenmyer,  SO  Iowa,  268. 

§  219.  "Wlio  may  make.— Any  person  having  the 
legal  capacity  to  act  for  himself,  and  who  has  an  interest 
in  the  land  at  the  time  of  the  transaction, ^  may  make  a 
xnortgage,  or  employ  another  to  do  so  in  his  behalf.^  A 
mortgage  given  by  an  infant  is  voidable  only,  and  not 
void.s  and  may  be  ratified  by  him  on  his  coming  of  age.* 
8o  a  mortgage  given  by  a  x>erson  of  weak  intellect  is 
•valid,  provided  it  was  not  procured  through  any  undue 
advantage  taken  of  the  mortgagor's  weakness.^  At  com- 
mon law,  a  married  woman  could  not  make  a  mortgage;  ^ 
but  in  England  her  separate  property  is  held  liable  in 
equity  for  her  debts  and  engagements,  whether  in  writ- 
ing or  not.'  and  this  doctrine  has  been  adopted  in  some 
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of  the  States. 8  In  many  of  the  States  the  wife's  capacity 
to  make  contracts  has  been  enlarged  by  statutes,  the  pro- 
visions of  whicli  enable  her  to  bind  herself  and  her  prop- 
erty as  if  she  were  a  feiM  sole.^  A  corporation  may, 
through  its  agents, ^^  execute  a  mortgage  upon  the  corpo- 
rate property,  unless  the  power  is  expressly  denied,  or  its 
exercise  is  inconsistent  with  the  public  obligations  of  the 
corporation.^  Power  is  sometimes  conferred  by  statnto 
upon  guardians  and  persons  acting  in  a  representative 
capacity  to  mortgage  the  real  estate  of  their  wards, 
etc.  ;^  but  the  power  in  such  cases  must  be  strictly 
exercised  in  accordance  with  the  requirements  of  the 
statute.^ 

1  Payne  v.  Patterson,  77  Pa.  St.  134. 

2  See  Pasre  v.  Cooper,  16  Beav.  396;  Zane  v.  Kennedy,  73  Pa.  St.  182; 
Contant  v.  Servoss,  3  Barb.  128;  Campbell  v.  Tompkins,  32  N.  J.  £q. 
170. 

8  Loomer  v.  Wheelwright,  3  Sand.  Ch.  13S:  Hamer  v.  DIpple,  31 
Ohio  St.  72:  27  Am.  Bep.  4M;  Allen  v.  Poole,  54  Miss.  8'23;  UoOerts  v. 
Wiggiu,  1  N.  H.  73:  8  Am.  Dec.  88;  Calils  v.  Day,  38  Wis.  643;  Flyun  v. 
Powers,  36  How.  Pr.  289.  Bat  a  mortgage  made  by  an  Infant  feme 
covert  to  secure  the  debt  of  her  husband  Is  absolutely  void :  Chandler 
V.  McKinney,  6  Mich.  217. 

4  Dana  v.  Coombs,  6  Me.  69;  Allen  v.  Poole,  M  Miss.  823;  BIgelow 
V.  Kinney,  3  Vt.  353:  Palmer  v.  Miller,  25  Barb.  399;  Keegan  v.  Cox,  116 
Mass.  289;  Davis  v.  Dudley,  70  Me.  236;  3d  Am.  Bep.  318;  Gillespie  v, 
Bailey,  12  W.  Ya.  70;  29  Am.  Bep.  445. 

5  Marmon  V.  Marmon,  47  Iowa,  121;  Day  o.  Seely,  17  Vt.  542;  Van 
Horn  V.  Keenan,  28  ill.  445. 

6  See  Martin  v.  D welly,  6  Wend.  9;  21  Am.  Dec.  24'S;  Breckenridge 
V.  Ormsby,  1  Marsh.  J.  J.  236:  19  Am.  Dec.  71;  Savage  v.  Holyoke,  59 
Me.  365. 

7  Hulme  v.  Tenant,  1  Bro.  C.  C.  16;  Stead  v.  Nelson,  2  Beav.  245; 
Peacock  v.  Monk,  2  Ves.  Sr.  190;  Murray  v.  Barlee,  3  Myme  &  K.  209; 
Sliattockv.  Shattock.  Law  B.  2  £q.  182;  Matthewman's  Case,  Law  B. 
8  £q.  781;  Pride  v.  Bubb,  Law  B.  7  Ch.  64. 

8  See  Deering  v.  Boyle,  8  Kan.  525;  .Taaues  v.  M.  E.  Church,  17 
Johns.  548;  8  Am.  Dec.  447 ;  Todd  v.  Lee,  15  wis.  365:  Hobson  v.  Hob- 
sou.  8  Bush,  665;  Webb  v.  Hoselton,  4  Neb.  308;  Elliott  v.  Gower,  13 
K.  1. 79;  34  Am.  Bep.  600:  Johnson  v.  Cummins,  16  N.  J.  Eq.  97:  Smith 
V.  Ihompson,  2  McAr.  291;  29  Am.  Bep.  621;  Willard  v.  Eastham,  15 
Gray,  328. 

9  See  Wilson  v.  Herbert,  41  N.  J.  L.  454;  32  Am.  Rep.  243:  Krou- 
shopr.  Shontz,  51  Wis.  204;  37  Am.  Kep.  817;  Northw.  Miit.  Life  Ins. 
Co.  17.  Allis,  23  Minn.  837;  Layman  v.  Shultz,  60  lud.  541;  Short  v.  Bat- 
tle, 5i  Ala.  456;  Nourse  v.  Henshaw,  123  Mass.  96;  Corn  Exchange  Ins. 
Co.  V.  Babcock,  42  N.  Y.  613;  Moore  v.  Fuller,  6  Oreg.  272.  A  voluntary 
mortgage  by  a  wife  of  her  lands  to  secure  her  husband's  debt  is  valid: 
Campbell  r.  Tompkins,  32  N.  J.  £q.  170;  Heburn  v.  Warner,  112  Mass. 
271:  Hall  v.  Tay,  131  Mass.  192. 
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10  Boone  Corp.  S  54;  Holbrook  v.  Chamberliiit  116  Mass.  155. 

11  Boone  Corp.  S§  40, 177. 275. 

12  See  Edwards  v.  Taliafero,  34  Mich.  13;  Black  v.  Dressell,  20  Eao* 
IN. 

13  Edwards  v.  Taliafero,  34  Mich.  IS. 

§  220.    "Who   may   take.— Any  one  who  has  the 

capacity  to  hold  real  estate  may,  of  course,  take  a  mort- 
gage;^ and  an  infant  or  a  married  woman  may  at  com- 
mon law  be  a  mortgagee.^  So  a  corporation  may  be  a 
mortgagee  ;S  and  even  an  alien  is  capable  of  holding  and 
enforcing  a  mortgage.'* 

1  See  Appleton  v.  Boyd,  7  Mass.  131 ;  Fay  v.  Cheney,  14  Mass.  399. 

2  Parker  r.  Lincoln,  12  Mass.  16:  and  see  Tucker  v.  Fenno,  110 
Mass.  311 ;  Boston  Bank  v.  Chamberlln,  15  Mass.  220. 

3  Boone  Corp.  S  182. 

4  Hughes  0.  Edwards,  9  Wheat.  489. 

§  221.  "What  may  be  mortgaged.— Every  kind  of 
interest  in  the  land  itself  which  is  capable  of  being  trans- 
ferred may  be  mortgaged.^  Bights  in  remainder  and 
reversion,^  a  contingent  interest,  or  a  possibility  coupled 
with  an  interest,^  may,  therefore,  be  the  subject  of  a 
mortgage.*  The  interest  of  a  mortgagee  may  itself  be 
mortgaged. 5  So  the  obligee  of  a  bond  for  title  has  an  in- 
terest which  he  may  mortgage.^  And  land  held  by  right 
of  pre-emption  is  the  subject  of  mortgage,'^  though  the 
right  of  pre-emption  itself  is  not.^  And  a  mere  possi- 
bility or  expectancy  of  acquiring  property,  without  a 
present  interest  in  it,  is  not  a  subject  of  mortgage.^  At 
common  law,  a  man  cannot  grant  or  charge  that  which  he 
has  not  at  the  time  of  the  transaction. ^^  But  the  rule  is 
otherwise  in  equity,  ^^  and  courts  of  equity  will  sustain 
assignments  of  contingent  interests  and  expectations, 
and  of  things  which  have  no  present  actual  existence,  but 
rest  in  possibility  only,  provided  the  agreements  are 
fairly  entered  into,  and  it  would  not  be  against  publio 
policy  to  uphold  them.  ^3  Thus  a  mortgage  of  a  growing 
crop,^  or  of  a  crop  to  be  raised,  the  seed  of  which  has  not 
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been  planted,^^  is  held  to  be  valid. ^^  And  where  a  mort- 
gage is  made  by  a  railroad  company  to  secure  bonds,  and 
the  mortgage  declares  that  it  shall  include  all  present  and 
future  acquired  property,  as  soon  as  the  property  is  ac- 
quired the  mortgage  operates  ui>on  it.^^  The  mortgage 
of  a  building  will,  in  general,  carry  with  it  the  land  oa 
which  it  stands,  and  which  is  essential  to  its  use.^?  And  a 
mortgage  of  the  land  will  cover  such  articles  as  are  essen- 
tial  to  the  use  of  the  realty,  and  without  which,  or  similar 
articles,  the  realty  would  cease  to  be  of  value. ^^  A  build- 
ing erected  upon  the  lands  after  the  giving  of  the  mort- 
gage is  subject  to  the  lien  thereof  ;^d  but  a  building 
severed  and  removed  from  mortgaged  lands,  of  which 
lands  it  formed  a  part  when  the  mortgage  was  given,  is 
held  to  be  disencumbered  of  the  lien.^ 

1  Cal.  Civ.  Code,  S  2947;  Miller  v.  Tipton,  6  Blackf.  238;  Biill  v, 
Sykes.  7  Wis.  449;  Dorsey  p.  Hall,  7  Neb.  4ti0;  Hagar  v.  Braiuerd,  44  Vt. 
294;  Nellgb  v.  Mecheuor,  11 N.  J.  Kq.  539. 

2  Curtis  V.  Boot,  20  Dl.  522 ;  McOuire  v.  Van  Pelt,  59  Ala.  344. 
S   Wilson  V.  Wilson,  32  Barb.  338. 

4  Nellgh 9.  Mechenor,  11  N.  J.  £q.  639;  Hosmer  v.  Carter,  68  111.  98; 
Massey  v.  Paplu,24  How.  3ti2;  Van  Bensselaer  v.  Deuuisou,  35  N.  Y, 
S93:  Lanfair  v.  Lanfair,  18  Pick.  304. 

5  Henry  v.  Davis,  7  Johns.  Ch.  40;  Cutts  v,  York  Manuf .  Co.  18  Me. 
190;  Graydon  v.  Cburcta,  7  Micb.  69;  MurUock  v.  Cbapiuau,  9  Gray,  15(>. 

6  Baker  v.  Bisbop  etc.  46  111.  264. 

7  Wbltney  V.  Bttckman,  13  Cal.  636. 

•    8   Gilbert  v.  Penn,  12  La.  An.  235. 

9  Baylee  p*  Commonw.  40  Pa.  St.  37 ;  and  see  Low  v.  Pew.  108  Mass. 
847;  11  Am.Bep.  367;  Skipper  r.  Stokes,  42  Ala.  266. 

10  Payne  v.  Patterson,  77  Fa.  St.  134;  Barnard  v.  Eaton,  2  Cusb.  2:^5; 
Boss  p.  Wilson,?  Bush»  29;  Booker  o.  Jones,  66  Ala.  '^bH;  Looker  v. 
Peck  well,  38  N.  J.  L.  263;  Pierce  v.  Emery,  32  N.  H.  itA\  Parker  p. 
Jacobs,  14  S.  C.  112;  87  Am.  liep.  724. 

11  See  Field  p.  Mayor  etc  6  N.  T.  179;  Mitchell  p.  Wlnslow.  2  Story, 
63U;  Langton  v.  Hortou,  1  Hare, 649. 

12  Stover  p.  Eycleshimer,  3  Keyes,  620;  Mitchell  p.  Wiuslow,  2 
Story,  630;  Seymour  p.  Cau.'udaigua  etc.  K.  B.  Co.  26  Barb.  284:  and 
see  Fruzer  p.  HiUiard.  2  Strob.  3U9;  McCaffrey  p.  Woodiu.  G6  N.  Y.  46j; 
22  Am.  Uep.  644;  WUiiams  p.  Briggs,  11  B.  1. 476;  23  Am.  Kep.  618. 

13  Catten  p.  WiUoughby,  83  N.  C.  75:  36  Am.  Rep.  664;  and  see  Leh- 
man  p.  Marshall,  47  Ala.  363;  McGee  v.  Fitzer,  37  Tex.  27. 

14  Moore  p.  Byrum,  10  S.  C.  462;  30  Am.  Rep.  68;  Wyatt  p.  Watkins, 
16  Alb.  L.  J.  206;  30  Am.  Bep.  63;  Sellers  p.  Lester,  48  Miss.  513;  Every 
man  v.  Bobb,  62  Miss.  663;  Sbexart  p.  Taylor,  7  Uow.  Pr.  261. 

16   See  Apperson  p.  Moore.  30  Ark.  Ui  21  Am.  Kep.  170;  Arques  v. 
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Wawon,  51  Cal.630;  21  Am.Bep.  718i  Ellett  v,  Batt,l  Woods,  214;  » 
^all.544;  Bryant  o.  PenneU,  61  Me.  108.  But  compare  Hatchmsooo. 
Ford.  9  liasb.^18;  15  Am.  Bep.  711. 

16  BenlaiQtn  v.  Elmira  etc.  R.  R.  Co.  49  Barb.  441 :  54  N.  Y.  675: 
Pierce  v.  Milwaukee  etc.  R.  R.  Co.  24  Wis.  .»1;  1  Am.  Rep.  203:  PTiJla! 
etc.  R.  K.  Co.  r.  Woelper,  64  Pa.  St.  366;  3  Am.  Rep.  6%;  Pullaii  v.  Cin. 
etc.  B.  R.  Co.  4  Blss.  85;  Galveston  R.  R.  Co.  v.  Cowdrey,  11  Wall.  481. 

17  Greenwood  r.  Mordook,  9  Gray,  20;  Wilson  v.  Hunter,  14  Wis.  83. 

18  Bond  V.  Coke, 71  N.  C.  97:  Hoyl©  v.  Plattsburgh  etc.  R.  R.  Co.  51 
Barb.  45:  and  see  Johnston  v.  Morrow,  60  Mo.  833:  Union  Co.  v.  Mur* 

f>liy  Co.  22  Cal. 620;  Meux r.  Jacobs,  Law  R.  7  H.  L.  Cas.  481 ;  13  Enff. Rep. 
4:  III  re  McManns,  Lawlt,  lOCb.  1 ;  12  "Eng.  Kep.  743;  Allen  v.  Woo<lara, 
12.5  Ma.ss.  400 ;  28  Am.  Kep  250.  Hop-poles  upon  a  farm  are  covered  by 
a  mortsaKe  uf  the  land :  Sullivan  v.  Toole.  26  Hun,  2U3.  Until  they  are 
severed,  the  crops  growinsr  on  mortgaged  land  are  covered  by  the 
mortgage,  whether  planted  before  or  after  its  execution:  Rankin  v. 
Kmsey,  7  111.  App.  215. 

19  Buckout  V.  Swift,  27  Cal.  433;  and  see  Milton  v.  Colby,  5  Met.  78. 

20  Bnckont  v.  Swift.  27  Cal.  433;  and  see  Hill  v.  Gwin,.5I  Cal.  47: 
Gardner  v.  Finley,  19  Barb.  317.  But  compare  Hamlin  v.  Parsons,  12 
Miuu.  108;  Hutcmns  v.  King,  1  Wall.  59. 

§  222.  Fonn  and  requiaites  of.— A  statutory  form 
of  mortgage  is  provided  in  some  of  the  States,  ^  but  no 
particular  form  is  necessary  to  be  followed  in  order  to 
constitute  a  mortgage. ^  Sealing  is  an  essential  formality 
to  the  execution  of  a  mortgage  at  common  law;^  and  in 
many  of  the  States  it  must  be  witnessed  and  acknowl'^ 
edged  in  order  to  be  admitted  to  record.^  So  there  is  no 
mortgage  without  a  delivery  thereof,^  and  it  must  also  be 
accepted  by  the  mortgagee.^  The  terms  upon  which  the 
conveyance  may  be  defeated  are  usually  inserted  in  the 
deed,  and  this  is  the  preferable  mode;  7  it  is,  however, 
sufficient  if  it  be  done  in  a  separate  instrument  of  defeas- 
ance, ^  which,  at  common  law,  should  be  of  as  high  a 
nature  as  the  deed  itself  which  is  to  be  def  eated.^  The 
two  deeds  must  be  delivered  contemporaneously,  but 
they  need  not  bear  the  same  date.^<^  The  date  is  no  part 
of  the  substance  of  a  mortgage,  and  may  be  contradicted.^^ 
The  description  of  the  land  sought  to  be  mortgaged  must 
be  definite  and  certain,  or  the  mortgage  will  be  invalid. ^'^^ 
A  description  by  reference  to  other  deeds  is,  however, 
sufficient.^  A  formal  description  of  the  debt,  to  secure 
the  payment  of  which  the  mortgage  is  given,  is  not  essen* 
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tial;^^  but  a  mortgage  which  contains  no  covenant  or 
promise  to  pay  the  money  secured  by  it,  nor  any  express 
acknowledgment  of  indebtedness  by  the  mortgagor,  cre- 
ates no  personal  liability. ^ 

1  See  Cal.  Civ.  Ck>de.  S  2948;  Porter  o.  MuUer,  63.Cal.  677. 

2  De  Leon  v.  Hlfimera,  15  Cal.  483:  Mason  v.  Moody,  26  Miss.  184; 
Cotterell  v.  Long,  20  Ohio,  464;  Bumside  v.  Terry,  46  Ga.  621. 

3  Hebron  v.  Centre  Harbor,  11 N.  H.  671;  prwin  v.  Shney,  8  Ohio 
St.  510;  In  re  St.  Helen  Mill  Co.  3  Sawy.  88;  Itacouillat  v.  li&ue,  3i  Cal. 
450.  See  Woods  v.  Wallace,  22  Pa.  St.  171.  Sitnitn'-f  '«•  of  course,  one 
of  tlio  requisites  of  a  mortgage:  Goodman  v.  Kan<lall.  44  Conn.  321; 
Freeman  v.  Peay,  23  Ark.  439.  But  the  mortgagor's  signature,  made 
by  another  lu  his  presence  and  by  his  direction,  is  sufficient:  Foucli  v. 
Wilson,  69  lud.  93,. 

4  See  Snnbom  v.  Bobinson,  64  K.  H.  239:  Boss  v.  Worthli^^on,  II 
Minn.  4J3;  Harper  v.  Barsh,  10  Rich.  £q.  144;  Moore  v.  Thomas,  1  Oreg. 
9U1;  Van  Thonilly  v.  Peters,  26  Ohio  .^Nt.  471;  Gardner  *.  Moore,  51  Ga. 
268;  Jones  v.  Berkshire,  15  Iowa,  248;  Jacoway  v.  Gault.  20  Ark.  190; 
Frost  V.  Beekmau,  1  Johns.  Ch.  288;  Todd  v.  Outlaw,  79  if.  C.  235. 

5  Freeman  v.  Peay,  23  Ark.  439;  Croft  v.  Bunster,  9  Wis.  503:  Beli 
V.  Farmer's  Bank.  11  Bush,  34;  21  Am.  Kep.  205;  Tisber  v.  Beckwith,30 
Wis.  55;  11  Am.  Kep.  546. 

6  Freeman  v.  Peay,  23  Ark.  439;  Evans  o.  White,  53  Ind.  1. 

7  See  Bakrr  v.  Wind,  1  Ves.  160;  EUiott  v.  Wood,  53  Barb.  285; 
Whitney  v.  French,  25  Vt.  663. 

8  Perkins  v.  Dibble,  Id  Ohio,  33;  Archambau  v.  Green, 21  Minn.  .520; 
Corpmativ.  Baccastow,  84  Pa.  St.  363;  Edriugton  v.  Harper,  3  Marsh. 
J.  J;  35:J;  20  Am.  Dec.  145;  Scott «.  Henry,  8  Enjg.  (Ark.)  112;  Baxter  v. 
Dear.  24  Tex.  17;  Wftrron  v.  Levis.  53  Me.  463;  Ogden  v.  Grant,  6  Dana, 
473;  and  see  Odell  o.  Moutrass,  68  N.  Y.  499;  lAnahan  v.  Seal's,  102  U.  S. 
318;  Clement  v.  Bennett.  70  Me.  207. 

9  Eaton  r.  Green,  22  Pick.  526;  BIchardson  r.  Woodbury,  43  Me. 
206;  Wnrrcn  v.  Lovis,  53  Me.  463;  Watson  v.  Dickens,  12  Suiedes  &  I^L 
ti<)8;  Kelly  v.  Thompson,  7  Watts,  401;  and  see  Guthrie  v.  Kahle,  46  Pa. 
St.  331. 

10  Scott  IF.  McFarland,  13  Mass.  309;  Haines  v.  Thomson,  70  Pa.  St. 
434;  Hale  v.  Jewell,  7  Me.  435;  Cotton  o.  McKee,  68  Me.  486;  Bryan  v. 
Cowart, '.M  Ala.  92;  Baptist  Society  v.  Clapp,  18  Barb.  36;  Harrisou  v. 
Phillips'  Academy,  12  Mass.  456. 

11  Lyon  V.  Mcllvaine,  24  Iowa,  9;  Holt  r.  Busseli;  66  N.  H.  559. 

12  Cochran  v.  Utt,  42  Ind.  267:  Nolte  t>.  Llbbert,  34  Ind.  163;  Peck  p. 
Mallams,  10  N.  Y.  505;  Boyd  v.  Ellis,  11  Iowa,  97;  Keiifer  v.  Staru.  27 
lA.  An.  282. 

13  Slater  v.  Breese,  36  Mich.  77;  Robinson  v.  Brennan.  115  Mass.  5S2. 

14  Oilman  o.  Moody,  43  N.  H.  239;  Seymours.  Darrow.  31  Vt.  122; 
Bice  «.  Bice,  4  Pick.  349;  Ricketson  v.  BIchardson,  19  Cal.  330;  Paine  «. 
Benton,  32  Wis.  491. 

15  Coleman  r.  Van  Rensselaer,  44  How.  Pr.  368;  Weed  v.  CoviU,  14 
Barb.  242. 

§  223.  Indebtedness  secured  by.— In  order  to  ren- 
der a  mortgage  valid  against  a  creditor  or  a  purchaser  for 
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a  valuable  consideration,  it  should,  so  far  as  is  reasonably 
practicable,  set  out  the  amount  of  the  debt  for  the  payment 
of  which  the  parties  intend  it  as  a  security .^  Though, 
if  the  amount  of  the  debt  may  be  ascertained  by  refer- 
ence to  some  other  instrument,  as  a  note  or  bond,  this 
lias  generally  been  held  sufficient  to  put  subsequent  pur- 
chasers upon  inquiry;  ^  and  the  amount  of  the  note  need 
not  be  specified  in  the  mortgage  if  it  is  otherwise  suffi- 
ciently described.^  A  mortgage  made  to  secure  an  un- 
liquidated debt  is  good,^  and  so  of  a  mortgage  to  secure 
future  advances  if  it  be  in  other  respects  valid.^  But 
where  it  is  optional  with  the  mortgagee  to  make  the 
advances  or  not,  and  he  has  actual  notice  of  a  later 
mortgage  upon  the  same  property  for  an  existing  debt  or 
liability,  such  later  mortgage  will  take  precedence  of  the 
prior  one  as  to  all  advances  made  after  notice  of  such 
later  mortgage.^  And  a  mortgage  given  in  bad  faith  for  a 
greater  sum  than  is  due,  to  secure  both  a  present  iudebt* 
edness  and  future  advances  as  a  pretended  security,  is 
invalid  J  A  mortgage  is  security  only  for  the  debt  there- 
by secured,  and  cannot  be  held  for  other  debts  of  the 
mortgagor,  even  as  against  him.> 

1  Pearce  v.  Hall,  12  Bush,  209:  Hart  v.  Chalker,  14  Conn.  77:  and 
see  Booth  v»  Bamum,  9  Conn.  290;  Metrop.  Bank  v.  Godfrey,  23  111. 
604. 

2  Pike  V.  Collins,  S3  Me.  38;  and  compare  Doyle  v.  White,  26  Me. 
341:  Michigan  Ins.  Co.  v.  Brown,  11  Mich.  2o5:  Hurd  r.  Uobiuson,  11 
Ohio  8t.  2^. 

3  Soinersworth  Bank  v.  Boberts,  38  N.  H.  22:  and  see  Follett  v. 
Heath,  15  Wis.  601 :  Partridge  v.  Swazey.4dM3.414;  Hough  v.  Bailey, 
32Couu.288i  Stanford  V.  Andrews,  12  Helsk.  tii>4;  Hull  v.  Lee,  til  Mo. 
I<i0. 

4  Esterly  v.  Purdy,  50  How.  Pr.  350;  Stoughton  r.  Pasco,  5  Conn. 
442 ;  Be  Mott  p.  Benson,  4  £dw.  Ch.  297. 

5  Hubbard  v.  Savaffe,  8  Conn.  215:  Brackett  v.  Sears,  15  Mich.  244; 
Famnui  r.  Burnett,  21  M.  J.  Eq.  87:  Holt  v.  Creamer,  .34  N.  J.  Eq.  188: 
Wltczluskl  V.  Evermau,  51  Miss.  84l;  tSunimcrs  v.  Boos,  ii  Miss.  749;  i 
Aui.  Bep.  653;  Murray  v.  Barney,  34  Bai-b.  336;  Bobiusou  v.  Williams, 
22  N.  Y.  380;  Aekerman  v.  Hunsicker,  85  N.  Y.  47;  TaZirior  r.  Cornelius 
60  Pa.  St.  187;  Foster  o.  Beynolds,  38  Mo.  653;  Burgess  v.  Eve,  Law  B 
13  Eq.  450. 

•  Bolt  V.  Hqpkinson,  0  H.  L.  Cas.  514;  3  DeGex  A  J.  177;  Heintze 
V.  Bentley,  34  NT  J.  Eq.  562;  Boswell  v.  Goodwin,  31  Conn.  74.  Com* 
pare  Hall  v.  Crouse,  13  Hun,  557;  Brlnkmeyer  v.  Browneller,  55  Ind. 
487;  Bank  of  Montgomery's  Appeal,  36  Pa.  Bt.  170. 
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7  Fauett  v.  Smith,  23  V.  Y.  353;  TnHy  v.  Hiffloe, »  CaL  802. 
6  Beardsley  V.  Tuttle,  11  Wis.  74. 

§  224.  Equitable  mortgages.— There  are  many 
deeds  and  contracts  which,  although  wanting  some  of  the 
characteristics  of  common-law  mortgages,  are  neverthe- 
less intended  as  securities  for  debts  or  obligations,  and 
such  conveyances  are  called  equitable  mortgages.  ^  And 
the  general  rule  is,  that  whenever  a  conveyance  trans- 
ferring an  estate  is  originally  intended  as  a  security, 
whether  this  intention  appears  from  the  same  instrument 
or  any  other,  it  is  always  considered  in  equity  as  a  mort- 
gage.3  Even  a  deposit  of  the  title  deeds  as  a  security 
will,  in  England  and  in  some  of  the  States,  create  an 
equitable  mortgage.'  Equity  looks  upon  things  agreed 
to  be  done  as  actually  performed;^  therefore,  an  agree- 
ment based  upon  a  valuable  consideration  to  give  a  mort- 
gage will  be  treated  in  equity  as  a  mortgage.^  Even  an 
imperfect  agreement  intended  as  a  security  will  be  sup- 
ported in  equity  as  a  mortgage.^  In  short,  if  a  transaction 
resolve  itself  into  a  security,  whatever  may  be  its  form, 
and  whatever  name  the  parties  may  choose  to  give  it,  it 
is  in  equity  a  mortgage.? 

1  See  Woods  v.  Wallace,  22  Pa.  St.  171s  Qale  v.  Morris,  29  N.  J.  £q. 
222;  De  Leon  v.  Higuera,  15  CaL  483. 

2  Elliott  0.  Wood,  53  Barb.  285;  WUcox  v.  Morris,  1  Murph.  116;  3 
Am.  Dec.  <j78;  WUson  r.  Dramrlte,  21  Mo.  325;  Woodwortli  v.  Guzman, 
1  Gal.  203;  Bigelow  v.  TopUfl,  2.)  Vt.  273;  BreckinridKO  r.  Auld,  1  itobc. 
<Ya.)  148;  Klmck  v.  Price,  4  W.  Va.  4;  6  Am.  Bep.  268. 

3  Bussel  V.  Rossel,  1  Bro.  G.  0. 269;  Shaw  v.  Foster,  Law  R.  5  H.  L. 
Gas.  321;  2  £ng.  Kep.  1;  Lacon  v.  Alien,  3  Drew.  582;  Baynard  r. 
Woolley,  20  Beav.  683:  Jarvls  v.  Dutcber,  16  Wis.  307;  Carey  v.  Uawson, 
8  Mass.  I5f);  Maude vlile  v.  Welch,  5  Wheat.  277.  Compare  Sydney  v. 
Stevenson,  11  PMla.  178. 

4  Chase  v.  Peck,  21 N.  T.  5S1 ;  Daggett  v.  Rankin,  31  Gal.  321 ;  Wright 
V.  Shumway,  1  Wis.  23;  Bank  «.  Carpenter,  7  Ohio,  21. 

5  Morrow  v.  Tumey,  35  Ala.  131;  Bordlck  v.  Jackson,  7  Hun,  488; 
Adams  v.  Johnson,  41  Miss.  258;  Miller  r.  Moore,  3  Jones'  Kq.  431. 

6  Gill  V.  Clark,  M  Mo.  415;  Love  o.  Mining  Co.  82  Cal.  639;  Lake  v. 
Doud,  10  Ohio, 415;  Detaire  v.  Keenau, 3 Desaus.  Eq.  74;  4  Am.  Dec.  604. 

7  Story,  J.,  in  Flagg  v.  Mann,  2  Sum.  533;  and  see  Black  v.  Gregg, 
58  Mo.  5()5;  Barroilhet  v.  Batceile.  7  Cal.  450;  Dwen  r.  Blake,  44  111.  135; 
Fessler's  Appeal,  75  Pa.  St.  483;  Curtis  v.  Buckley,  14  Kan.  449;  Jones 
V.  Laphani,  15  Kan.  540:  Purdy  v.  Bullard,  41  Cal.  444;  Hill  v.  Eldred,  49 
Cal.  31)8;  Case  v.  McCabe,  35  Mich.  lOO. 
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§  225.  .Gonditioual   sale   or  mortgage. —In   all 

doubtful  cases,  a  court  of  equity  will  construe  the  con- 
veyance to  be  a  mortgage  rather  than  a  conditional  sale.i 
But  a  conditional  sale,  if  really  Intended,  is  valid,^  and 
whether  a  conveyance  be  a  mortgage  or  a  conditional  sale 
must  be  decided  in  view  of  the  peculiar  circumstances 
which  belong  to  each  case  and  mark  its  character.^  The 
only  true  test  is  the  intention  of  the  parties,  to  be  gath- 
ered from  their  situation  and  the  surrounding  facts,  as  well 
as  from  the  written  memorials  of  the  transaction.^  The 
inadequacy  of  the  consideration  paid  is  a  weighty  circum- 
stance to  be  considered  in  favor  of  treating  the  transaction 
as  a  mortgage;^  but  this  alone  is  not  controlling  unless 
the  inadequacy  be  gross.^  As  a  general  rule,  a  deed, 
though  absolute  in  form,  if  intended  to  secure  the  pay- 
ment of  money,  and  the  relation  of  debtor  and  creditor 
exist-s  between  the  grantor  and  the  grantee  at  the  time  of 
its  execution,  will  be  treated  as  a  mortgage  ;7  but  if  no 
such  relation  exists,  and  the  grantor  and  grantee,  at  the 
time  of  the  execution  of  the  deed,  agree  in  writing  that 
the  grantor  shall  have  the  option  of  repurchase  in  a  given 
time  at  a  certain  price,  the  transaction  is  a  conditional 
sale.s  If  the  transaction  was  a  mortgage  at  its  inception, 
it  remains  so;  and  if  it  was  then  a  conditional  sale,  no 
lapse  of  time  will  convert  it  into  a  mortgage.^ 

1  Darts  V,  Stonestreet,  4  Ind.  101 ;  McNeill  v.  Norsworthy,  39  Ala.  156 ; 
Kent  V.  Lasley,  24  Wis.  (iM:  Conway  v.  Alexander,  7  Cranch,  218;  Rus- 
sell V.  Soathard,  13  Ho\7. 13^;  Klnor  v,  Newman,  2  Miinf.  40;  Houore  v. 
Hutcblngs,  8  Bosh,  6{$7;  Sears  v.  Dixon,  33  Gal.  326. 

2  Henley  v.  Hotallnff,  41  CaL  22;  Goodman  v.  Qrlerson,  2  BaU  A  B. 
278. 

S  Robertson  v.  Campbell.  2  Call,  421 ;  Cornell  v.  Hall,  22  Mich.  383: 
Heatb  0.  Williams,  30  Ind.  495. 

4  Steel  r.  Steel,  4  Allen,  417:  Oldham  v.  Halley,  2  Marsh.  J.  J.  114: 
Hughes  v.  Sheafl.  19  Iowa,  335;  Cornell  v.  Han,  22  Mich.  383. 

5  Brown  v.  Dewey,  2  Barb.  28:  Matthews  v.  Porter,  16  Fla.  466* 
Campbell  v.  Dearborn.  109  Mass.  144;  Gibbs  v.  Penny,  43  Tex.  660: 
Wharf  V.  Howell,  5  Binn.  499;  Davis  v.  Thomas,  1  Kyan  &  M.  606 
Langtou  v.  Horton,  6  Beav.  9.    Compare  Hill  v.  Grant,  46  N.  Y.  496: 
Carr  v.  Klsing«  63  IlL  19;  Slowey  v,  McMurray,  27  Mo.  113. 

6  Elliott  V.  Maxwell,  7  Ired.  £q.  246t  and  see  Freeman  v.  Wilson,  51 
Miss.  329. 
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7  SIntz  V.  Desenbergr.  28  Ohio  St.  STl;  Montgomenr  v.  Spect,  95  CaL 
S52;  and  see  S  218,  ante. 

8  Slutz  V.  Dosenberg.  28  Ohio  St.  371 ;  and  see  McCauIay  v.  Porter. 
71 N.  Y.  173;  Conway  v.  Alexander,  7  Cranch,  218;  Farmer  v.  Grose,  43 
Gal.  169;  Philiipsp.  Hulflzler,20N.  J.£q.  308;  Budd  «.  Van  Orden,  33 
N.J.Eq.U3. 

9  Tibbsv.  Morris,  44  Barb.  138;  Kearney  v.  Macomb,  16  V.  J.  Eq. 
189;  and  see  Jackson  v.  Richards,  6  Cowen,  619;  Feugn  v.  Davis,  96 
U.  .S.  332;  Morrison  v.  Brand,  5  Daly,  40. 

§  226.   Parol  evidence  to  explain  or  Tary.— It  is 

generally  agreed  that  in  a  court  of  law  parol  evidence  ia 
inadmissible  to  show  that  an  absolute  deed  of  land  was 
intended  only  as  a  mortgage.^  But  a  court  of  equity,  in 
the  exercise  of  its  peculiar  jurisdiction,  may  allow  it  to  be 
shown  by  parol  evidence  that  the  object  of  the  convey- 
ance, as  intended  and  understood  by  the  parties,  was  to 
create  a  security  for  a  debt,  and  therefore  a  mortgage.^ 
In  accordance  with  this  doctrine,  the  admissibility  of 
parol  proof,  to  show  a  deed  absolute  on  its  face  to  be  a 
mortgage,  has  become  an  established  rule  in  nearly  every 
State; 8  and  the  same  rule  is  declared  by  the  Supreme 
Court  of  the  United  States.^  In  England,  such  evidence 
is  admissible  in  equity  in  cases  of  fraud,  accident,  or  mis- 
take. ^ 

1  Beading  v.  Weston,  8  Conn.  117;  McClnre  v.  White,  5  Minn.  178; 
BrsLOg  V.  Massle,  38  Ala.  89;  Bryant  v.  Crosby,  38  Me.  562;  Moore  v. 
Wade,  8  Kan.  380.  Compare  Sevort  v.  Service,  21  Wend.  36;  Tllison  v. 
Moulton,  23  111.  468. 

2  Townshend  v.  Stans^'oom,  6  Yes.  328 ;  Bryan  v.  Cowart,  21  Ala.  93 ; 
Matthews  v.  Toiter,  16  Fla.  460;  Russell  v.  Southard,  12  How.  147;  Tay- 
lor r.  Luther,  2  Sum.  224;  Strong  r.  Stewart,  4  Johns.  Ch.  167;  Sellers 
V.  Stalcup,  7  Ired.  £q.  13;  Arnold  v.  Mattlson,  3  Rich.  £q.  153. 

3  Pierce  v.  Robinson,  13  Cal.  116;  Farmer  «.  Grose.  42  Cal.  169;  Sut- 
phen  V.  Cushman,  35  111.  186;  Hancock  v.  Harper,  86  Hi.  445;  Berbericlc 
V.  Fritz, 39 Iowa,  700;  Campbell  v.  Dearborn,  10»  Mass.  130;  Welder. 
Gehl,  2i  Minn.  449;  Deroin  v.  Jennings,  4  Neb.  97;  Sweet  v.  Parker,  22 
N.  J.  Eq.  453;  Brown  r.  Clifford,  7  Lans.  46;  Horn  r.  Keteltas,  46  N.  Y. 

•  610;  Hurford  r.  Harned,  6  Oreg.  362;  Kent ».  Lasley,  24  Wis.  664;  Wing 
V.  Cooper,  37  Vt.  169.  Com]>aro  Osgood  v.  Thompson  Bank,  30  Conn.  27. 
Otiierwise,  by  statute,  in  Georgia:  Spence  v.  Stedman,  49  Ga.  139;  and 
in  New  Hampshire   Boody  r.  Davis,  20  N.  H.  140. 

4  Peugh  V.  Davis,  96  U.  S.  332 :  Huj^hes  v.  Edwards,  9  Wheat.  489. 

5  Joynes  «.  Statham,  3  Atk.  388;  Sevier  «.  Greenway,  19  Ves.  413; 
Lincoln  v.  Wright,  4  DeGex  &  J.  16;  Cripps  n.  Jee,  4  Bro.  C.  C.  472; 
'""'"   '-" «-'—.--  -^   " — Jhreadgill,  35 
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§  227.  Nature  of  mortgagor's  interest.— Accord- 
ing to  tlie  settled  modern  doctrine,  the  interest  of  tlio 
mortgagor  in  tlie  mortgaged  premises  is  an  estate  of  in- 
heritance, which  lie  may  devise  or  grant,i  and  which  is 
in  no  way  affected  by  the  mortgage  before  entry  and 
foreclosure,  further  than  by  the  lien  created.^  As  to  all 
the  world  except  the  mortgagee  and  those  claiming  under 
bim,  the  freehold  remains  in  the  mortgagor  as  it  existed 
prior  to  the  mortgage.'  In  most  respects  he  becomes 
tenant  at  will  to  the  mortgagee,  who  may  evict  him  with- 
out notice.^  Until  actual  foreclosure,  the  mortgagor  may 
make  such  arrangements  for  the  use  of  the  property  as 
any  other  person  could  during  the  term;^  and  he  cannot 
be  charged  with  the  rents  and  profits  of  the  premises 
until  the  mortgagee  shall  have  obtained  actual  possession 
thereof.^  Courtesy  and  dower  are  incidents  of  a  mort- 
gagor's estate.^  A  mortgagor  in  poBsession  cannot  make 
a  lease  of  the  mortgaged  premises  which  will  bind  the 
mortgagee;  ^  and  he  may  be  restrained  by  injunction  from 
the  commission  of  waste,  even  before  condition  broken.  ^ 

1  White  V.  Whitney,  3  Met.  81;  Hitchcock  v.  Harrington,  6  Johns. 
295;  Wilklnsv.  French,20Me.lli;  Chamberlain  v.  Thompson,  10  Conn. 
243;  Buchanan  v.  Munroe,  22  Tex.  537. 

2  Kortright  v.  Cady,  21  N.  Y.  343;  White  v.  Blttenmyer,  30  lowa^ 
268;  and  see  $  215,  ante. 

5  Clark  V.  Beach.  6  Coun.  142 ;  Cooper  v.  Davis,  15  Conn .  556 ;  Brown 
V.  Snell,  6  Fla.  741 ;  Bradley  v.  Fuller,  23  Pick.  1 :  Asay  v.  Hoover,  5  Pa. 
St.  21 :  Brj-an  v.  Butts,  27  Barb.  605;  Orr  v.  Hadley,  86  N.  H.  578;  Chllds 
V.  Childs,  10  Ohio  St.  342;  Farnsworth  v.  Boston*.  126  Mass.  3, 4;  Doe  v. 
Goiawlii,2  Ad.  &  £.  N.  S.  143;  Beamish  v.  Overseers  etc.  21  Law.  J. 
K.  S.  C.  P.  9;  7  £ng.  L.  A  Eq.  485. 

4  1  Greenl.  Cruise,  670.  But  compare  Birch  v.  Wright,  I  Term  Rep. 
J83:  Wilder  v.  Houghton,  I  Pick.  87;  Toby  t>.  Reed,  9  Conn.  225;  Jones 
V.  Thomas,  8  Blackf.  i26;  Ayres  v.  Waite,  10  Cush.  74. 

6  Ladue  v.  Detroit  B.  R.  Co.  13  Mich.  380. 

8  Hughe5:  v.  Edwards,  9  Wheat.  489;  Fltchbnrg  Co.  v.  Melven,  15 
Mass.  268;  Miss.  etc.  Bailw.  Co.  v.  Express  Co.  81  111.  534;  Clarke  v.  Cur- 
tis. 1  Oratt.  289. 

7  Titus  V.  Neilson,  6  .Tohns.  Ch.  452;  Coles  v.  Coles,  15  Johns.  319; 
Grotou  V.  Roxborough,  6  Mass.  50;  Clark  v.  Beach,  (i  Conn.  142. 

8  1  Greenl.  Cruise,  574;  4  Kent.  Com.  137;  Ellithorp  v.  Dewing,  I 
Chip.  (Vt.)  141.  Compare  Doe  v.  Hales,  7  Bing.  322;  Evans  v.  Elliot,  9 
Ad.  &  E.  342. 

9  Smith  r.  Goodwin,  2  Mo.  176;  Johnson  v.  White,  II  Barb.  194; 
Brown  v.  Stewart,  1  Md.  Ch.  87:  Goodman  v.  Kine,  8  Beav.  379. 


§§  22&-229  MOBTOAGs;  2S6 

§  228i  Who  may  redeem.^ An  equity  of  redemp- 
tion is  alienable  by  deed,  deyisable  by  will,  and  descend- 
ible by  inheritance.^  Tiie  right  of  redemption,  therefore, 
exists  not  only  in  favor  of  the  mortgagor  himself,  bnt  it 
belongs  to  any  person  having  an  interest  in  or  lien  upon 
the  land,  provided  he  comes  in  as  privy  in  estate  with  the 
mortgagor.3  Heirs  of  the  mortgagor,  and  all  who  derive 
an  interest  from  him  by  purchase  or  devise,  may  redeem.^ 
80  may  any  subsequent  encumbrancer;^  or  a  jointress;^ 
or  dowress;<^  or  a  tenant  by  the  courtesy  J  So  a  person 
having  an  easement  only  in  land  under  mortgage  may 
redeem.  8  And  an  assignee  of  a  term  for  years  in  laud 
previously  mortgaged  may,  to  protect  his  estate,  redeem 
such  mortgage.^ 

1  1  Greenl.  Crnlse,  fi99;  4  Kent  Com.  160;  Casbome  v.  Scarf e.  1  Atk. 
603.    See  §  218,  ante. 

2  Grant  v.  Duane,  0  Johns.  612;  Gibson  v.  Crehore,  5  Pick.  146;  and 
see  Packer  V.  Rochester  etc.  B.  U.  Co.  17  N.  Y.  283;  Moore  v.  Beasom» 
44  N.  H.  215;  Parvls  r.  Brown,  4  Ired.  Eq.  413;  Hoppiu  v.  Doty,  22  Wis« 
621;  Pearce  v.  Morris,  Law  B.  5  Ch.  227. 

3  Bell  V.  Mayor  etc.  10  Paige,  49;  Merriam  v.  Barton,  14  Vt.  601; 
Elliott  V.  Patton,  4  Yerg.  10;  Simth  0.  Manning,  9  Mass.  4ri. 

4  Thompson  v.  Chandler,  7  Me.  377;  Strang  v.  Allen.  44  111.  428; 
Goodman  v.  White,  26  Conn.  817;  Wil«y  r.  £wiug,47  Ala.  418:  Watt «. 
Watt,  2  Barb.  Ch.  371;  Lee  v.  Stone,  A  GiU.  A  J.  1;  23  Am.  Dec.  588; 
Frost  V.  Yonkers  Savings  Bank,  70  N.  Y.  653. 

5  Howard  0.  Harris,  1  Vem.  iOO. 

6  1  Greenl.  Cruise,  612;  and  see  Davis  0.  Wetherell,  13  Allen,  60; 
McCabe  v.  Bellows,  7  Gray,  148;  Van  Duyne  v.  Thayer,  14  Wend.  233; 
Morris  r.  Morrison,  45  N.  H.  490:  Green  v.  Dixon,  9  Wis.  532;  Opdyke 
v>  Bartles,  11 N.  J.  £q.  133;  Lamb  0.  Montague,  112  Mass.  352. 

7  Eaton  v,  SimondJ^,  14  Pick.  98;  Bosslter  v.  Cossitt,  15  N.  H.  38. 
Compare  Lamson  v.  Drake,  105  Mass.  564. 

8  Bacon  v.  Bowdoin,  22  Pick.  40L  Compare  McDougald  v.  Capron, 
7  Gray,  278. 

0  Averill  V.  Taylor.  8  N.  Y.  44;  Loud  v.  Lane,  8  Met.  517;  and  see 
Green  v.  Wynn,  Law  ft.  4  Ch.  204;  Hamilton  9.  Dobbs,  19  K.  J.  Eq. 
227. 

§  229.  Payment  of  mortgage  debt—A  party  own- 
ing an  Interest  of  the  mortgaged  premises  is  not  entitled 
to  redeem,  except  upon  payment  of  the  whole  debt.^ 
And  this  is  so,  however  small  his  interest  may  be,^  and 
notwithstanding  the  debt  itself  may  be  barred  by  the 
Statute  of  Limitations.^  or  is  affected  with  usury.^   Nor 
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can  he  compel  other  owners  of  the  equity  of  redemption 
to  contribute ;  *>  but  he  would  be  considered  as  an  equit- 
able assignee  of  the  mortgage,  and  entitled  to  hold  the 
entire  mortgaged  estate  until  remunerated  pro  rata.^ 
The  owner  of  the  equity  pf  redemption  is  not  debarred 
from  redeeming  a  part  of  the  mortgaged  estate  because 
the  right  of  redeeminjj^  another  part  has  been  lost.? 

.  1  PallLv.  Lord  CUDton.  12  Yes.  49:  Boqat  v.  Coburn,  27  Barb.  230; 
McCabe  V.  Bellows,  7  Gray,  148;  Bradley  v.  Snyder,  14  III.  263;  John- 
son 9.  Candasre,  31  Me.  28;  Mann  v.  Blcnardsou,  21  Pick.  355;  and  see 
Stewart  v.  Cuffk,  11  Met.  384. 

S    Boqut  r.  Coburn,  27  Barb.  230. 

*    a   Pratt  V.  Hugsrlns,  29  Barb.  277 ;  Balcli «.  Onion,  4  Cosh.  559. 

4  Bridffe  v.  Hubbard,  16  Mass.  108;  Sbufelt «.  Bbufelt,  9  Paige,  145; 
Sands  p.  Church,  6  N.  Y.  347. 

5  Clowes  V.  Dickinson,  5  Johns.,  Ch.  241 ;  Allen  v.  Clark,  17  Pick.  47. 

6  Parkman  v.  Welch,  19  Pick.  231;  Aiken  r.  Gale.  37  N.  H.  505. 
Coini>are  Saunders  v.  Frost,  5  Pick.  259 :  Cheesebrough  v.  Millard,  1 
Johns.  Ch.  425;  Salem  v.  Edgerly,  33  N.  H.  46. 

7  Dexter  v.  Arnold,  1  Sum.  18. 

§  230.    "Wlien  right  to  redeem  is  barred.— The 

rule  in  equity,  adopted  in  analogy  to  the  Statute  of  Limi- 
tations (21  Jac.  1,  0.  16),  is,  that  an  equity  of  redemption 
is  barred  by  an  uninterrupted  possession  for  twenty 
years  by  the  mortgagee,  unless  circumstances  are  proved 
by  the  mortgagor  showing  an  acknowledgment  of  his 
title  by  the  mortgagee  within  that  period.^  In  other 
words,  twenty  years  constitute  the  period  after  which 
eqnity  will  not  admit  a  mortgagor  to  redeem  without  spe- 
cial cause.'''  But  the  legal  period  of  limitation  has  been 
changed  by  statute  in  many  of  the  States,  and  the  rule  in 
equity  varies  in  conformity  thereto.^  In  England  defi- 
nite perioils  for  suits  of  this  kind  have  been  fixed  by 
statute;^  and  so  in  a  few  of  the  States.^  But,  generally 
speaking,  no  lapse  of  time  will  bar  the  right  to  redeem  if 
the  nK)rtgage  is  treated  by  the  parties  daring  that  time 
as  a  subsisting  mortgage  and  security  only.«  Nor  is  any 
lapse  of  time  a  bar  to  redeem  where  there  is  fraud  in  the 
transaction;  7  or  where,  by  agreement  of  parties,  the 
mortgagee  had  entered  to  keep  possession  until  his  debt 
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should  be  paid  out  of  the  profits. «  If  the  mortgagor  be 
within  one  of  the  exceptions  to  the  rule  of  limitation  at 
law,  made  on  account,  of  disabilities — such  as  infancy, 
coverture,  or  absence  from  the  country  —  he  will  be 
allowed  ten  years  after  the  removal  of  such  disability 
within  which  to  enforce  his  right  to  redeem.^  And 
where  the  mortgagor  continues  in  undisturbed  possession 
of  the  mortgaged  premises  for  twenty  years  after  condi- 
tion broken,  without  paying  rent  or  interest,  or  perform- 
ing any  act  in  recognition  of  the  continued  existence  of 
the  mortgage,  it  raises  a  presumption  that  the  debt  has 
been  paid,  and  that  the  mortgage  has  been  redeemed. ^<^ 

1  Ayrea  ».  Walte,  10  Cush.  72:  Gordon  v.  Hobart,  2  Sum.  401; 
Hughesr.  Eilwards,  9  Wheat.  4)7;  Hard  v.  Coleman,  42  Me.  182;  Ran- 
dall v.  Bradley,  65  Me.  43;  Jackson  f.  Wood,  12  Johns.  242;  Crawford 
0.  Taylor,  42  Iowa,  260;  Barron  v.  Martin,  19Ves.  327;  Christophers  v. 
Sparke,  2  Jacob  &  W.  23A:  Blake  o.  Foster,  2  BaU  &  B.  402. 

2  Ayres  v.  Waite,  10  Gush.  76;  Anon.  S  Atk.  313. 

3  See  Jarvls  v.  Woodruff,  22  Conn.  548;  Parsons  v.  Noggle,  23  Minn. 
328;  Peabody  v.  Bobeits,47  Barb.  102;  Miner  v.  Beekman,  50 N.  Y.  337* 

4  Stats.  3  and  4  Wm.  4,  c.  27,  §  28;  7  Wm.  4,  and  1  Vict.  c.  28. 

5  See  Cal.  Code  Civ.  Proc.  §S  346, 347;  Miss.  Bev.  Code,  §  2149. 

6  Dexter  v.  Arnold,  1  Sum.  109;  Tripe  v.  Marcy,  39  N.  H.  439;  Craw- 
ford V.  Taylor,  42  Iowa,  260. 

7  Marks  v.  Pell,  1  Johns.  Ch.  594. 

8  Marks  v.  Pell,  1  Johns.  Ch.  594;  Morgan  v.  Morgan,  10  6a.  297; 
Orde  V.  Heming,  1  Vern.  418. 

9  Beckford  v.  Wade,  17  Yes.  99;  and  see  Bond  v.  Hopkins,  1 
Schoales  <&  L.  429;  Davis  o.  Evans,  5  Ired.  525;  Giles  v.  Baremore,  5 
Johns.  Ch.  545;  Cook  v.  Finkler,  9  ^Ilch.  131. 

10  Giles  V.  Baremore,  5  Johns.  Ch.  545;  Evans  v.  Huffman,  5  N.  J. 
Eq.  364;  Cheever  r.  Perley,  11  Allen,  584;  Buckmaster  v.  Kelley,  15  Fla. 
180;  Chick  V.  Rollins,  44  Me.  104;  HaskeU  v.  BaUey,  22  Conn.  569; 
Wright  V.  Eaves,  10  liich.  Eq.  582. 

§  231.  Nature  of  mortgagee's  interest.— At  com- 
mon law,  as  between  mortgagor  and  mortgagee,  the 
mortgage  is  to  be  regarded  as  a  conveyance  in  fee.i  The 
legal  estate  passes  to  the  mortgagee,  and  he  may  take 
immediate  possession,  unless  prevented  by  the  express 
terms  of  the  contract.^  But  although  the  legal  title 
passes  to  the  mortgagee,  he  cannot,  while  out  of  posses- 
sion, be  considered  or  treated  as  a  proprietor  or  owner  of 
the  mortgaged  premises.^    Before  foreclosure  he  can  con- 
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vey  no  beneficial  interest  in  the  land  mortgaged,  as  sepa- 
rate and  distinct  from  the  debt;*  and  he  has  no  such 
interest  in  it  as  can  be  levied  upon  and  taken  in  execu- 
tion by  his  creditors.fi  If  the  mortgagee  dies  before 
foreclosure,  the  mortgage  and  debt  both  go  to  his  exec- 
utor or  administrator;  3  and  his  widow  cannot  claim 
dower  in  the  mortgaged  premises  J  In  most  respects, 
until  foreclosure,  when  the  mortgagee  becomes  the  abso- 
lute owner,8  the  mortgage  is  deemed  to  be  a  lien  or 
charge,  subject  to  which  the  estate  may  be  conveyed, 
attached,  and  otherwise  dealt  with  as  the  estate  of  the 
mortgagor.^  In  equity  a  mortgagees  regarded  as  a  mere 
security,  creating  only  a  lien  or  encumbrance,  not  pass- 
ing any  estate  in  the  premises. ^<>  And  this  doctrine  has 
had  such  an  increasing  iufluence  upon  courts  of  law,  that 
in  many  of  the  States  such  courts  now  recognize  the 
mortgagor,  while  in  possession,  as  the  true  owner  of  the 
mortgaged  property,  and  regard  the  mortgage  as  a  secur- 
ity only.  11  Payment  or  tender,  at  any  time  after  the 
mortgage  debt  becomes  due  and  before  foreclosure, 
destroys  the  lien  of  the  mortgage  and  restores  the  mort- 
gagor to  his  full  title,  and  a  reconveyance  by  the  mort- 
gagee is  not  required.i^  But  at  common  law  the  legal 
title  becomes  by  detaalt  absolutely  vested  in  the  mort- 
gagee, subject  only  to  the  equity  of  redemption,  and  the 
mortgagor  can  again  become  reinvested  with  the  title 
only  by  a  reconveyance  by  the  mortgagee ;  ^  and  such  is 
Btill  the  rule  in  England,^*  and  in  some  of  the  States  of 
the  Union.ifi 

1  Redman  v.  Sanders,  2  Dana,  68;  Demarest  v.  Wynkoop,  S  Johns. 
Gh.  145;  Ewer  v.  Hobbs,  5  Met.  1 ;  Howard  v.  Bobinsou,  5  Cush.  123. 

2  Stewart  v.  Barrow,  7  Bush,  368;  Wilhelm  v.  Lee,  2  Md.  Ch.  322; 
Whittemore  v.  Gibbs,  24  N.  H.  484;  §  217,  ante. 

3  Chamberlain  v.  Thompson,  10  Conn.  243,  251:  Bates  v.  Coe,  10 
Conn,  280:  Mills  p.  Shcpard,  30  Conn.  98:  Great  Falls  Co.  v.  Worster, 
15  N.  H.  412:  and  see  Den  v.  Stockton.  12  N.  J.  L.  322;  Gilraan  v.  Wills, 
66  Me.  273:  Smith  r.  Johns,  3  Gray,  517. 

4  Aymar  v.  Bill,  5  Johns.  Ch.  570;  Merritt  v.  Barthollck,  36  N.  Y.  44. 

5  Jackson  o.  Willard,  4  Johns.  41;  Hantington  v.  Smith,  4  Conn. 
235;  Marsh  V.  Austin,  1  Alien,  240;  Trapnali  v.  State  Bank,  18  Ark.  53: 
Thornton  v.  Wood,  42  Me.  282;  Buckley  v.  Daley,  45  Miss.  338. 
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it  to  his  mortgage,  and  thus  '' squeeze  out "  tbe  middle 
mortgage,  and  gain  preference  over  it.^  This  doctrine, 
now  abolished  in  England,^  had  no  application  to  regis- 
tered mortgages,^  and  it  was  wholly  superseded  at  an 
early  day  in  this  country  by  the  adoption  of  the  principle 
of  registration.^  But,  although  a  creditor  cannot  tack  a 
subsequent  mortgage  to  a  prior  one,  against  an  interven- 
ing incumbrance,  yet  a  mortgagee  may  take  another 
mortgage,  which  will  be  valid  against  an  intervening 
incumbrance  implied  by  equity,  of  which  the  mortgagee 
had  neither  actual  nor  constructive  notice.^ 

1  See  Marsh  v.  Lee,  2  Vent.  337 ;  Brace  v.  Duchess  of  Marlborough, 
2  P.  Win ».  4)1 ;  i^V »r  i  v.  M  >  )rj.  S  P.nca.  Ui;  i  Greeol.  d'olie,  tiiJ,  note; 
4  Kent  Com.  176;  I  Wash.  Real  Prop.  5(0. 

2  Vendor  and  Purchaser  Act,  1S74. 

3  See  L'itouche  v.  Lord  Dunsany,  1  Schoales  &  L.  157;  Bond  v. 
Hopkins,  1  tichoales  A  L.  43U. 

4  Grant  V.  U.  A.  Bank,  1  Gaines  Gas.  145;  Dorrow  r.  Kelley.  1  Dall. 
142;  Chandler  v.  Dyer.  37  Yt.  345;  Humphreys  r.  Newman.  51  Me.  40. 

5  Orvis  V.  Newell,  IT  Com.  97;  and  soe  Chase  v.  McDonald,  7  Har. 
&  J.  160;  biter  v.  McClanachau,  2  Grutt.  280. 

§  234.  Registration.— In  tliis  country  re^ristry  acts 
exist  in  the  several  States,  under  the  provisions  of  which 
mortgages,  like  other  conveyances  of  real  estate,  are  re- 
quired to  be  recorded;  i  and  if  not  recorded,  the  mortgage 
will  be  void  as  against  any  subsequent  purchaser,  or 
mortgagee,  in  good  faith,  and  for  a  valuable  considera- 
tion, of  the  same  estate,  or  any  portion  thereof,  whose 
conveyance  shall  be  first  duly  recorded.^  The  registry  of 
the  mortgage  has  been  adopted  as  the  most  convenient 
and  certain  mode  of  giving  notice  of  the  mortgage  to  all 
the  world.3  Aud  subsequent  mortgagees  or  purchasers 
are  so  far  affected  by  the  constructive  notice  arisin;;  from 
the  registry  of  a  prior  mortgage,  that  they  are  subject  to 
all  the  equities  existing  between  the  prior  mortgagee  and 
mortgagor.*  They  must  take  notice,  at  their  peril,  of  all 
registered  mortgages.^  As  between  the  parties  them- 
selves, a  mortgage  is  valid  without  registration.^^  In 
some  of  the  States,  the  lien  of  a  judgment  is  held  to  be 
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Buporior  to  an  unrecorded  mortgage;*^  in  others,  an  unre- 
corded mortgage  will  take  priority  of  a  subsequent  judg- 
ment docketed.^  A  mortgage  given  for  the  purchase- 
money  of  land,  and  executed  at  the  same  time  the  deed 
is  executed  to  the  mortgagor,  takes  precedence  over  all 
judgments  and  other  debts  of  the  mortgagor.^  Equitable 
mortgages  are  held  to  be  within  the  registry  acts,i<)  and  a 
mortgage  of  an  equitable  interest,  if  first  recorded,  takes 
priority  of  a  mortgage  of  the  legal  estate.ii  So  the  regis- 
tration laws  are  held  to  be  applicable  to  assignments  of 
mortgages.^ 

1  See  1  K.  Y.  Bev.  Stat.  756,  $1;  Dodge  v.  Potter,  18  Barb.  193; 
Mass.  Qen.  8tat.  ch.  89,  SU.  3;  IlL  Key.  Stat.  cb.  30.  S  28;  Iowa  Code, 

J$  1941,  1942rWat3oa  v,  Boadurant,  30La.  An.  2;  Brooke's  Appeal.  64 
*a.  St.  127;  Wood's  Appeal,  8i  Pa.  St.  116;  Chatham  v.  Bradford,  &U 
Ga.327. 

2  See  De  Yendal  v.  Malone,  25  Ala.  272;  IN.  Y.  Bev.  Stat.  762,  §  37; 
Bayley  ».  Bailey,  5  Gray,  6')6;  King  v.  Portls,  77  N.  C.  25;  Nice's  Ap- 

Keal,  54  Pa.  St.  200:  Cavanaugh  v.  Peterson,  47  Tex.  195.   The  registry 
iws  are  prospective  and  not  retrospective  in  their  operation :  Acker- 
man  V.  Hunslcker,  12  N.  Y.  Week.  Dig.  265;  85  N.  Y.  43. 

3  Orant  o.  Blssett,  1  Calnes  Cas.  112;  Evans  v.  Jones,  1  Yeates,  174; 
Parker  v.  Wood,  1  Dall.  436;  Berry  v.  Mut.  Ins.  Go.  2  Johns.  Ch.  603. 

4  Johnson  v.  Stagg,  2  Johns.  510:  Doe  v.  Bank  of  Cleveland.  3  Mc-* 
Lean,  140;  Parklst  v.  Alexander,  1  Johns.  Ch.3!J4;  Thomson  v.  Wilcox, 
7  Lans.  316;  McCabe  v.  Grey,  20  Cal.  60D;  Ogden  v.  Walters,  12  Kan. 282; 
Hickman  v.  Perrln,  6  Coldw.  135;  Humphreys  r.  Newman,  61  Me.  40; 
Uouth  V.  Spencer,  38  Ind.  393;  Maxwell  v.  Brooks,  54  Ind.  98;  Heaton 
V.  Prather,  84  111.  330;  Coe  v.  Winters,  15  Iowa,  481;  Musgrove  v.  Bon- 
8er,  5  Oreg.  313. 

5  Grant  v.  Blssett,  1  Calnes  Cas.  112 ;  Berry  v.  Mut.  Ins.  Co.  2.  Johns. 
Ch.  603;  Buchanan  ».  International  Bank,  78  111.  600.  From  the  time 
the  mortgagee  is  left  for  record  it  is  notice  to  all  subsequent  purchas- 
ers: Mut.  Life  Ins.  Co.  o.  Dake,  87  N.  Y.  257.  Compare  Bloom  v. 
Noggle,  4  Ohio  St.  45;  Brooke's  Appeal.  64  Pa.  St.  127. 

6  Seaverv.  Spink,  65  ni.  441;  Carleton  v.  Byington,  18  Iowa.  482; 
Klrkpatrick  v.  Caldwell,  3i  Ind.  239;  McLauqrhHn  v.  Uunsen,  85  Pa.  St. 
364;  Jackson  v.  Golden.  4  Go  wen,  266;  Sidle  v.  Maxwell,  4  Ohio  St.  236. 

7  Hillings  0.  Guthrie,  4  Pa.  St.  123;  Friedley  v.  Hamilton.  17  Serg.  A 
B.70;  Barkerr.  Boll,37  Ala.  354;  Van  Thornlly  v.  Peters,  26  Ohio  St. 
471:  Davidson  V.  Cowan,  1  Dsv.  Eq.  470;  and  see  Hendrlckson's  Ap- 
peal, 24  ra.  St.  363. 

R  Thomas  r.  Yanlieu,  28  Cal.  616;  Plxley  v.  Kugt^ns,  15  Cal.  127; 
Jackson  v.  Dubois,  4  Johns.  216;  Rlghter  t>.  Forrester,  rBush.278:  First 
Nat.  Bank  v.  H  lyzlett,  40  Iowa,  65:);  Kelly  v.  Mills,  41  Miss.  267;  Hamp- 
ton V.  Levy,  IMcCord  Ch.  107;  Greenleaf  p.  Edes,  2  Minn.  264. 

9  Curtis  V.  Root,  20  HI.  53;  BoUes  v.  Carll,  12  Minn.  113;  Wynnv. 
Carter,  20  Wis.  107;  Grant  v.  Dodge,  4  J  Me.  489;  Duseubury  v.  Huibert, 
S9  N.  Y.  641 ;  Thomas  v.  Hanson,  44  Iowa,  651:  Ahern  v.  White,  89  Md. 
4  «.  A  mortgaare  to  secure  future  indorsements,  duly  recorded,  has 
preference  over  a  Judgment  subsequently  entered  against  the  mort- 


9  235  XOBIGAGS.  261 

g^CTt  whether  snch  InAonements  wen  made  l>ef<nr6  or  after  the 
entry  of  the  Jodgment:  Ackemiaa  v.  Hnnstelcer,  as  N.  T.  13;  99  Am. 
Bep.  621. 

10  Crane  v.  Tomer,  7  Hon,  S$7;  Hont  v.  Johnson,  19  N.  T.  279:  Jarvls 
V.  Dntcher,  16  Wis.  307;  Bank  of  Qreeosboro  v.  Clapp,  76  N.  C.  482. 

11  United  States  Ins.  Co.  v.  Bhrirer,  3  Xd.  Gh.  381.   Compare  Bali 
stead  9.  Bank  of  Ky.  4  Marsh.  J.  J.  554. 

12  Bowling  9.  Cook,  39  Iowa,  200;  Belden  v.  Heeker,  2  Lans.  470;  47 
N.  T.  307. 

§  235.  Merger.— In  cases  where  the  interests  of  the 
mortgagor  and  mortgagee  become  united  in  one  and  the 
same  person,  the  question  frequently  arises  whether  tbe 
mortgage  is  merged  by  snch  unity-  of  possession.^  As  a 
general  rule  in  law,  a  merger  takes  place  when  the  entire 
equitable  and  legal  estates  are  united  in  the  same  i>er8on ;  * 
but  if  there  is  an  outstanding  intenrening  title,  the  foun- 
dation for  the  merger  does  not  exist,  and  the  merger  does 
not  take  place.'  And  in  equity,  the  question  of  merger 
depends  in  each  case  upon  the  interest  and  intent  of  the 
parties,  and  the  demands  of  substantial  justice.^  There 
will  be  no  merger  of  the  two  estates  in  any  case,  if  it  be 
/or  the  interest  of  the  owner  to  keep  them  distinct.^  The 
law  will  even  uphold  a  mortgage  in  favor  of  the  mort* 
gagee  against  an  intervening  title,  although  the  parties 
had  undertaken  to  discharge  the  mortgage,  provided  in- 
justice would  not  be  done  thereby.^  But  in  no  case, 
except  for  the  advancement  of  justice,  will  equity  uphold 
and  keep  alive  a  mortgage  which  has  been  substantially 
Batisfied.7  In  the  absence  of  a  special  agreement  to  that 
effect,  a  mortgage  is  not  usually  merged  by  the  taking  of 
a  new  mortgage  from  the  same  party  upon  the  same  prop- 
erty .*  And  where  a  mortgagee  assigns  or  transfers  the 
mortgage,  and  then  acquires  the  absolute  title,  this  does 
not  operate  to  merge  the  mortgage.^  But  where,  without 
having  assigned  his  mortgage,  he  takes  a  release  of,  or  in 
any  other  way  acquires,  the  equity  of  redemption,  the 
mortgage  is  merged,  unless  the  interest  and  intent  of  the 
parties  intervene  to  prevent.^ 

1   See  James  v.  Johnson.  6  Johns.  Gh.  417:  Freeman  v.  Panl,  8  HOi 
jOO;  Tfalker  v.  Barker,  26  Vt.  710:  Forbes  v.  Moffatt,  18  Yes.  384. 
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2  Sberman  «.  Abbot,  18  Pick.  448;  Garthier  v.  AstorjS  Johns. Gh. 
53;  Iiockwood  v.  Stnrdovant,  6  Gonn.  387;  Dickason  v.  Williams,  12d 
Hass.  182;  37  Am.  Rep.  316. 

3  Datton  v.  Ives,  5  Micb.  515;  Sonthwortb  v.  Scofleld,  51 N.  Y.  blZt 
Stontous  V.  Thompson,  49  N.  H.  272. 

4  Walker  r.  Barker,  ^6  Vt.  710:  Mallory  v.  Hitchcock,  29  Conn.  127; 
Franklyn  v.  Hayward,  61  How.  Pr.  43:  Smith  t>.  Roberts,  62  How.  Pr. 
196;  Knowlesr.  Carpenter,  8  R.  1.648;  Evausv.  Kimball,  1  Allen,  240; 
Duncan  v.  Smith,  37  N.  J.  L.  825:  Richardson  ».  Hockeuhull,  85  111.  124; 
Duncan r.Drnry, 9  Pa.  St.  332;  Davis  r.  Pierce,  10  Minn.  376;  Grelletr. 
Heilshom.  4  Nev.  526;  Simonton  v.  Gray,  34  Me.  50;  Forbes  v.  Moffat, 
18Ves.384.  .  '  • 

5  Polk  V.  Reynolds,  31  Md.  106;  Snyder  o.  Snyder,  6  Mich.  470; 
Stantous  v.  Thompson,  49  N.  H.  272. 

6  Webb  V.  Meloy,  32  Wis.  319;  Stantons  v.  Thompson,  49  N.  H.  272. 

7  McGiven  r.  Wheelock,  7  Barb.  22;  Hutchins  v.  Carleton,  19  N.  H. 
487;  Worthington  v.  Morgan,  16  Sim.  547;  and  compare  Powell  v. 
Smith,  30  Mich.  451 ;  Knolls  v.  Bamhart,  71  N.  Y.  474.  Conveyance  by 
a  mortgagee  in  possession  after  defanlt  merges  the  mortgage:  Welsh 
V.  Phillips,  54  A&.  309;  25  Am.  Rep.  679. 

8  Drury  v.  Briscoe,  4]  Md.  154;  Christian  v.  Newberry,  61  Mo.  448. 
Sea  Ex  parte  Higgins,  3  DeGex&  J.  33;  Rawiszer  v.  Hamilton,  51  How. 

FF*  i!97. 

9  White  V.  Hampton,  13  Iowa.  250;  Purdy  v.  Huntington,  42  N.  Y. 
834;  1  Am.  Rep.  532;  KeUogg  v.  Ames,  41  N.  Y.  259. 

10  Wilhelmi  V.  Leonard,  13  Iowa,  330;  Stantons  v.  Thompson,  49 
N.  H.  272:  and  see  Shaver  v.  Williams,  87  111.  469;  Besser  o.  Hawthorne, 
3  Oreg.  m;  Tower  v.  Divine,  37  Mich.  443;  Kuowles  v.  Lawton.  18  Ga. 
476;  Fithiun  v.  Corwln,  17  Ohio  St.  118;  New  Jersey  Ins.  Co.  v.  Meeker, 
40  N.  J.  L.  18. 

§  236.  Subrogation.— Subrogation  or  substitation, 
by  operation  of  law,  to  the  rights  and  interests  of  the 
mortgagee  in  the  land  arises  or  proceeds  on  the  theory 
that  the  mortgage  debt  is  paid.^  The  doctrine  is  founded 
npon  the  equitable  principle,  that  the  mortgage  being 
intended  as  security  for  the  payment  of  the  debt,  one 
who  pays  the  debt  acquires  a 'right  to  the  security. ^ 
Thus,  the  holder  of  a  junior  mortgage  is  entitled  to  be 
subrogated  to  the  rights  of  the  senior  mortgagee,  upon 
payment  of  the  ^imount  of  the  senior  mortgage.^  And 
altliough  subrogation  generally  takes  place  between  co- 
creditors,  where  the  junior  pays  the  debt  due  to  the 
senior,  to  secure  his  own  claim,^  yet,  it  also  arises  from 
the  transactions  of  principals  and  sureties,^  and  some- 
times between  co-sureties  or  co-guarantors.^  But  it  is 
not  allowed  to  volunteer  purchasers  or  strangers,  unless 

Boons  Keal  Pbop^98. 
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there  is  some  peculiar  equitable  relation  In  the  transac 
tion,'^  and  never  to  mere  meddlers.^  * 

1  Ellsworth  V.  Lockwood.  43  N.  T.  f)7 ;  Carter  o.  Taylor,  S  Head,  10, 
Baldwin  v.  Thompson,  6  La.  474;  Lamb  «.  Montagae,  112  Mass.  352. 

2  Cox  0.  Wheeler,  7  Paige,  298:  Oossln  v.  Brown.  11  Pa.  St.  827; 
Boildy's  Appeal,  72  Pa.  StTSS;  Miller  v.  WincheU,  70  V.  Y.  437;  Lock- 
"wood  V.  Marsh,  S  Nev.  138;  and  see  Rardln  v.  Walpole,  38  Ind.  146; 
Kobhison  v.  Urquhart,  12  N.  J.  £q.  515;  Walker  o.  King,  45  Vt.  625. 

3  Dings  V.  Parshall,  7  Hon,  522;  Twombly  v.  Cassldy,  82  N.  T.  155; 
Marshall  v.  Kuddick,  28  Iowa.  4S7;  Gardner  v.  Emerson,  40  HI.  296; 
Wood  V.  Hubbard,  60  Vt.  82;  Carpentier  v.  Brenham,  40  Cal.  221 ;  Wor- 
cester Nat.  Bank  v.  Cheeney,87  111.  602;  Gilbert  v.  Gilbert.  39  Iowa» 
657;  and  see  Homeopathic  Mut.  Life  Ins.  Co.  v.  Marshall,  32  N.  J.  Eq. 
103. 

4  See  Flachs  v.  Kelly.  90  HI.  462;  Brainard  v.  Cooper,  10  K.  T.  356; 
Ellsworth  0.  Lockwood,  42  N.  Y.  89. 

5  Boot  V.  Bancroft,  10  Met.  48;  CuIIum  v.  Branch  Bank,  23  Ala. 
797;  Hayes  r.  Ward, 4  Johns. Ch.  123:  Burton  v.  Wheeler,?  Ired.  Eg. 
217;  Fields  v.  Sherrill.  18  Kan.  365;  Mulier  v.  Wadlington,  5  8.  C.  342; 
Drew  t*.  Lockett,  32  Bear.  499. 

6  Low  V.  Smart,  5  N.  H.  353;  Cheesebrough  v.  MlUard,  1  Johns.  Ch. 
409;  Stamford  Bank  «.  Benedict,  15  Conn.  437;  Dye  v.  Mann,  10  Mich. 
291;  Muir  v.  Berkshire,  52  Ind.  149. 

7  Muir  V.  Berkshire.  52  Ind.  149;  Goe  «.  V,  J.  etc.  B.  B.  Co.  31 
V.  J.  Eq.  136;  and  see  Bayard  v.  McGraw,  1  Brad.  (HI.)  134;  Trades- 
men's Building  etc.  Assoc,  v.  Thompson,  32  N.  J.  Eq.  138. 

8  Muir  0.  Berkshire,  52  Ind.  149. 

§  237.  Insurance.— A  mortgagor  has  an  insurable 
Interest  to  the  full  value  of  the  morl^ged  property,^  and 
such  interest  continues  so  loug  as  he  has  a  right  to  re- 
deem the  land.3  Upon  a  loss  he  is  entitled  to  recover  the 
whole  amount  insured;'  and  the  fact  that  the  mortgagee 
is  in  possession  of  the  premises  is  immaterial.^  If  the 
mortgage  contains  a  provision  which  requires  the  mort- 
gagor to  insure  for  the  benefit  of  the  mortgagee,  and  he 
does  so,  the  mortgagee  is  regarded  as  having  an  equitable 
lien  upon  the  proceeds  of  the  policy,  although  it  was 
taken  out  in  the  name  of  the  mortgagor,  and  was  not 
assigned  to  the  mortgagee.^  If  the  mortgagor  fails  to 
insure  as  provided  in  the  mortgage,  the  mortgagee  may 
cause  insurance  to  be  made,  and  charge  the  premium  to 
the  estate  in  rendering  his  account.*  If  there  is  no  pro- 
vision in  the  mortgage  for  insurance  for  the  benefit  of 
the  mortgagee,  the  fact  that  the  mortgagor  has  taken  out 
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a  policy  covering  the  mortgaged  premises  gives  the  mort- 
gagee no  claim  upon  the  policy  or  the  proceeds  of  it  J  A 
mortgagee  may  insure  his  interest  as  mortgagee,^  or  he 
may  insnre  as  general  owner,  without  disclosing  his  in- 
terest, unless  interrogated  in  reference  thereto.^  His 
insurable  interest  is  measured  by  the  amount  of  his 
claim.  ^<^  Upon  an  application  for  insurance,  a  misrepre- 
sentation made  in  answer  to  inquiry  as  to  the  existence 
of  a  mortgage  upon  the  premises  will  invalidate  the 
policy.ii 

1  Nichols  V.  Baxter,  5  R.  1. 491;  Stephens  v.  111.  Mut.  Fire  Ins.  Co. 
43  UL  327;  Strong  v.  Manuf.  Ins.  Co.  10  Pick.  40. 

2  Strong  tr.  Manuf.  Ins.  Co.  10  Pick.  40;  Hodges  o.  Tenn.  Mar.  4b 
Fire  Ins.  Co.  8  N.  Y.  416;  Waring  v.  Loder,  63  N.  Y.  681. 

9    Strong  v.  Manuf.  Ins.  Co.  10  Pick.  40. 

4  Illinois  Fire  Ins.  Co.  v.  Stanton,  67  111.  354. 

5  Providence  County  Bank  v.  Benson,  24  Pick.  204;  Cromwell  «. 
Brooklyn  Fire  Ins.  Co.  44  N.  Y.  47;  Danlap  v.  Avery,  23  Hun.  509;  In 
re  Sands  Alo  Brewing  Co.  3  BIss.  175:  Hazard  r.  Draper,  7  Allen,  267; 
Vernon  v.  Smith,  5  Bam.  &  Aid.  1.  Compare  Steams  «.  Qulncy  Mut. 
Fire  Ins.  Co.  124  Mass.  61. 

6  Fowley  v.  Palmer,  6  Gray,  549. 

7  Plimpton  V.  Ins.  Co.  43  Yt.  497;  Hansox  v.  Fishing  Ins.  Co.  3 
Sum.  (C.  C.)  132;  Carter  o.  Beckett,  8  Paige,  437;  Powles  v.  Innes,  11 
Hees.  &  W.  10;  and  see  Dobson  v.  Land,  8  JBiare,  216;  White  v.  Brown, 
2  Cush.  412. 

8  White  9.  Brown,  2  Cush.  412;  Foster  v.  Van  Beed,  70  N.  Y.  19; 
Carpenter  v.  Providence  Ins.  Co.  16  Peters,  495. 

9  Norwich  Fire  Ins.  Co.  v.  Boomer,  52  HI.  442 ;  Sussex  Co.  Mut.  Ins. 
Co.  V.  Woodruff,  2  Dutch.  541. 

10  Keraochan  v.  New  York  etc.  Ins.  Co.  5  Duer,  1;  17  N.  Y.  428; 
Smith  V.  Columbia  Ins.  Co.  17  Pa.  St.  253;  Excelsior  etc.  Ins.  Co.  v, 
Boyal  Ins.  Co.  7  Lans.  138;  55  N.  Y.  343.  Compare  King  v.  State  Mut. 
Fire  Ins.  Co.. 7  Cush.  1;  Clark  v.  Wilson,  103  Mass.  22l;  Mclntire  v, 
Plaisted,  68  Me.  363. 

11  Smith  V.  Columbia  Ins.  Co.  17  Pa.  St.  253:  Draper  v.  Charter  Oak 
Ins.  Co. 2Allen2569;  VanBuren  v.  St.  Joseph  etc.  Ins.  Co.  28  Mich. 
398.  Compare  Holmes  v.  Drew,  16  Hun,  491;  Lycoming  Ins.  Co.  v. 
Jackson,  83  111.  302;  Titus  v.  Glens  Falls  lus.  Co.  81 N.  Y.  410. 

§  238.  "Wlieii  a  violation  of  condition  in  policy 
of  insurance. — A  mortgage  of  insured  premises  by  a 
deed  absolute  in  form  is  within  a  condition  of  the  policy 
that  it  shall  become  void  upon  an  alienation  of  the  prop- 
erty insured,!  and  will  avoid  the  policy  j^  otherwise,  how- 
ever, if  a  separate  defeasance  be  executed  at  the  same 
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time,  and  is  seasonably  recorded.*  And  a  mortgage 
which  creates  bat  a  lien  or  security,  and  which  does  not 
transfer  the  title,  is  held  not  to  be  within  a  condition 
.  against  alienation.^  But  after  a  complete  transfer  of  title 
by  foreclosure,  it  is  then  regarded  as  an  alienation  within 
the  condition.^  So  of  a  conveyance  and  mortgage  back  to 
secure  the  purchase-money.*  A  condition  against  alien- 
ation **  in  whole  or  in  part,"  7  or  against  an  '*  alteration  of 
ownership,"  ^  is  held  to  be  violated  by  a  mortgage  of  the 
insured  premises.*  A  policy,  loss  payable  to  a  mortgagee, 
providing  that  it  should  be  void  if  foreclosure  proceed- 
ings should  be  commenced  against  the  insured  property, 
is  rendered  void  even  where  such  proceedings  are  insti- 
tuted by  the  mortgagee.^ 

1  Western  etc.  Ins.  Ck>.v.  Biker,  10  mch.  279.  Bat  compare  Hodges 
V.  Tenn.  etc.  Ins.  Co.  8  N.  Y.  416;  Holbrook  v.  American  Ins.  Co.  1  Curt. 
193. 

2  Tomllnson  v.  Monmouth  etc.  Ins.  Co.  47  Me.  282;  Foote  f .  Hart* 
ford  Ins.  Co.  119  Mass.  299. 

8   Smith  V.  Monmouth  etc.  Ins.  Co.  SO  Me.  96. 

4  Conover  v.  Mat.  Ins.  Co.  1 N.  Y.  290;  Shepherd  v.  Union  etc.  Ins. 
Co.  38  N.  H.  233;  Pollard  v.  Somerset  etc.  Ins.  Co.  42  Me.  221;  Com. 
Ins.  Co.  V.  Spankneble,  62  111.  53;  4  Am.  Rep.  582;  Howard  Fire  Ins.  Co. 
V.  Bruner,  23  Pa.  St.  SO;  Jackson  v.  Mass.  etc.  Ins.  Co.  23  Pick.  418.  But 
see  Indiana  etc.  Ins.  Co.  v.  Coqoillard,  2  Ind.  645. 

5  McLaren  r.  Hartford  Fire  Ins.  Co.  5  N.  Y.  151;  Geor^  Home 
Ins.  Co.  V.  Klnnler.  28  Gratt.  88;  Macomber  «.  Cambridge  etc.  lus. 
Co.  8  Cosh.  133;  Brunswick  Say.  Inst.  v.  Com.  Un.  Ins.  Co.  68  Me.  318; 
Mt.  Vernon  lianiif .  Co.  v.  Summit  etc.  Ins.  Co.  10  Ohio  St.  347.  Com- 
pare Mclntire  v.  Norwich  Fire  Ins.  Co.  1U2  Mass.  230. 

6  Titlemore  v.  Vermont  etc.  Ins.  Co.  20  Vt.  546.  Compare  Kemo- 
chan  V.  New  York  etc.  lus.  Co.  17  N.  Y.428;  Foster  r.  Equitable  etc 
Ins.  Co.  2  Gray,  216;  bavage  v.  Howard  Ins.  Co.  52  N.  Y.  602;  11  Am. 
Bep.  741. 

1  Abbott  V.  Hampden  etc.  Ins.  Co.  SO  Me.  414. 

8  Edmands  v.  Mat.  etc.  Ins.  Co.  1  Allen,  311. 

0  Edmands  v.  Mut.  etc.  Ins.  Co.  1  Allen,  311 ;  Bates  v.  Com.  InS.  Co. 
2  Cin.  Uep.  195;  and  see  Gould  v.  Holland  Purchase  Ins.  Co.  16  Hun, 
538.  Compare  Hartford  Fire  Ins.  Co.  v.  Walsh,  54  IlL  164;  5  Am.  Kep. 
115. 

10   Titus  V.  Glens  Falls  Ins.  Co.  81 N.  Y.  410 ;  8  Abb.  N.  C.  315. 

§  239.  Validity  of  .—As  a  general  rule,  a  mortgage 
is  to  be  construed,  and  its  validity  tested,  by  the  laws  of 
the  place  where  it  is  executed,^  and  which  were  in  force 
at  the  time  of  its  execution  and  delivery.^    But  the  con- 
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tract,  so  far  as  it  is  personal,  will  be  controlled  by  the 
law  prevailing  at  the  place  of  performance;^  as  where  a 
mortgage  is  executed  in  one  State,  and  the  mortgage  debt 
is  made  payable  in  another  State  where  the  land  is  situ- 
ated, the  legal  effect  of  the  contract  is  governed  by  the 
law  of  the  latter  State>  Again:  it  is  a  well-settled  rule, 
that  the  acquisition  of  title  to  real  property  must  be 
regulated  agreeably  to  the  law  of  the  place  where  it  is 
aitaated,^  and  this  applies  as  well  to  mortgages;  ^  there- 
fore, as  it  respects  the  validity  of  a  mortgage  as  a  con- 
Teyance  of  land,  it  must  be  tested  by  the  law  of  the 
place  where  the  land  liesJ  It  is  accordingly  held,  that  a 
mortgage  to  secure  future  advances,  and  covering  lands 
in  a  State  where  such  form  of  mortgage  is  invalid,  will 
not  be  recognized  in  that  State,  although  executed  in  a 
State  where  such  a  mortgage  would  be  valid.^ 

1  De  Wolf  V.  Johnson,  10  Wheat  367;  Beall  v.  Williamson,  14  Ala. 
06:  Andrews  v.  Torrey,  14  N.  J.  Eq.  355.  Compare  Dobbin  v.  Hewett, 
19 Xa.  An.  518;  Cope  v.  Wheeler,  41 N.  Y.  303. 

2  Olson  V.  Nelson,  8  Minn.  53:  Scheible  v.  Bacho.  41  Ala.  423;  New- 
ton V.  Wilson.  31  Ark.  484;  Harrison  v.  Styers,  74  N.  C.  290.  But  see 
StUlman  v.  Looney,  3  Cold.  20. 

3  See  Nichols  v.  Cossett,  1  Root,  294;  Peck  v.  Mayo,  14  Yt  88; 
Bcadder  v.  Union  Nat.  Bank,  91  U.  S.  406. 

4  Dnncan  «.  Helm,  22  La.  An.  418:  and  see  Newman  v.  Kershaw, 
10  Wis.  833;  Townsend  o.  Biley,  46  N.  H.  300. 

6   Gtoddard  v.  Sawyer,  9  Allen,  78. 

6  Hosford  v.  Nichols,  1  Paige,  220. 

7  Goddard  v.  Sawyer,  9  Allen,  78 ;  Griffin  «.  Griffin,  18  N.  J.  Eq.  104; 
and  see  Lyon  o.  McUvaine,  24  Iowa,  9. 

8  Goddard  V.  Sawyer,  9  Allen,  78. 

§  240.  Illegality  of  consideration,  etc.— A  suffi- 
cient consideration  is  necessary  to  support  a  mortgage,^ 
but  none  need  be  proved,  at  common  law,  if  the  mortgage 
be  under  seal.^  If  the  consideration  be  illegal,^  or  against 
public  policy,*  it  will  avoid  the  mortgage .^  But  where  the 
consideration  is  made  up  of  several  distinct  transactions, 
some  of  which  are  illegal,  and  the  part  which  is  legal  can 
be  separated  with  certainty  from  the  part  which  is  illegal, 
the  mortgage  will  be  upheld  for  that  part  of  the  consider- 
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ation  free  from  illegality. <^  A  mortgage  npon  usurioaa 
consideration  is  void  only  as  agaiiMt  the  mortgagor  and 
those  lawfully  holding  under  him,  and  cannot  be  avoided 
by  a  purchaser  of  the  mere  equity  of  redemption  J  Ille- 
gality of  consideration  must  be  made  out  by  clear  proof, 
and  the  burden  of  proof  rests  upon  the  party  alleging  the 
illegality.  8  A  mortgage  procured  through  fraud,  ^  or  ob- 
tained by  duress,  is  void;^<>  but  in  the  former  case,  a 
fraudulent  intent  on  the  part  of  the  mortgagee  must  be 
Bhown,u  and  in  the  latter  case,  if  by  duress  of  imprison- 
ment, it  must  appear  that  the  imprisonment  was  unlawful, 
and  that  the  mortgage  was  executed  in  order  to  obtain  a 
release  therefrom.^ 

1  Fisher  v.  Meister,  24  Mich.  447 ;  Hannan  v.  Hannan  J23  Mass.  441; 
25  Am.  Bep.  121;  and  see  Bash  v.  Cooper,  -26  Miss.  699;  Haden  v.  Bud* 
densick,  4  Hun,  649;  Schenck  v.  O'Neil,  23  Hun,209;  Bramhall  v.  Flood. 
41  Conn.  68;  Magruder  v.  State  Bank,  18  Ark.  9.  There  may  be  a  valid 
gift  of  a  mortgage :  Peabody  v.  Peabody,  59  Ind.  656. 

2  Parker  v.  Parmele,  20  Johns.  130;  Famum  ii.  Burnett.  21 N.  J. 
Eq.  87.  In  New  York,  the  presumptive  evidence  of  a  sufficient  con- 
sideration afforded  by  a  seal  may  be  rebutted:  see  Craver  r.  Wilson* 
14  Abb.  Pr.  N.  S.  374. 

3  Baker  v.  Collins,  9  Allen,  253;  Senzeneau  v.  Saloy,  21  La.  An.  305; 
Hyatt  V.  James,  2  Bush,  463. 

4  GUbert  v.  Holmes,  64  111.  548 ;  Wlldey  v.  CoUier,  7  Md.  273 ;  Atwood 
V.  Fisk,  101  Mass.  363;  Lautz  v.  Buckingham,  4  Lans.  484;  Thompson  v. 
Hickey,  8  Abb.  N.  C.  159.    Compare  Mlcon  v.  Ashurst,  65  Ala.  607. 

5  See  Collins  v.  Blantern,  2  Wils.  341 ;  Brewster  v.  Madden,  15  Kan. 
249;  Patterson  v.  Donner,  48  Cal.  369;  Deming  v.  State,  23  Ind.  416. 

6  Feldman  v.  Gamble,  26  N.  J.  Eq.  494 ;  Cook  v.  Barnes,  36  N.  Y.  520* 
See  Johnson  v.  Richardson,  38  N.  H.  353;  Atwood  v.  Fisk,  101  Mass.  963. 
It  has  been  held  that  a  mortgage  given  to  secure  the  payment  of  a 
loan,  and  dated  on  a  secular  day  of  the  week,  may  be  enforced  although 
the  note  was  made  and  delivered  and  the  money  borrowed  on  Sun- 
day:  Gwinn  v.  tilmes,  61  Mo.  335.  Compare  Faxon  v.  Folvey,  110  Mass. 
392. 

7  Green  v.  Kemp,  13  Mass.  615;  7  Am.  Dec.  169;  Plnnell  v.  Boyd,  33 
N.  J.  Eq.  190;  and  see  Gerrlsh  v.  Mace,  9  Gray,  237;  Westerfleldv. 
Bried,  26  N.  J.  Eq.  357:  More  v.  Deyoe,  22  Hun,  208;  Berdan  v.  Sedg- 
wick, 44  N.Y.  626;  Maherv.Lanfrom,86Ill.  513;  Wright  v.  Bundy,  11 
Ind.  398;  Watermap  0.  Curtis,  26  Conn.  241;  Cavowv.  Kelly,  59  Barb. 
239;  Greene  v.  Tyler,  39  Pa.  St.  361.  That  the  defense  of  usury  is  per- 
sonal to  the  mortgagor:  see  Lamoille  County  Bank  v.  Bingham,  50  Vt. 
105;  McGuire  v.  Van  Pelt,  65  Ala.  344;  Sayre  v.  Fenno,  3  Ala.  458. 

8  Brlgbam  v.  Potter,  14  Gray,  622 ;  Stuart  v.  Phelps,  39  Iowa,  14. 

9  Gross  V.  McKee,  63  Miss.  636:  Wartemberg  v.  Spiegel,  31  Mich. 
400;  Wright  v.  Peet,  36  Mich.  213;  M!ason  o.  Daly,  117  Mass.  403.  Com- 
pare Starke  v.  Etherid«e,  71  N.  C.  240;  Wright  v.  Morgan,  4  Baxt.  385; 
Sanborn  v,  Osgood,  16  N.  H.  112. 

10  Eyster  v.  Hatheway,  60  111.  521 ;  Central  Bank  v.  Copeland,  18  M<L 
805. 
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11  MacUer  v.  McCIellaad,  21  La.  An.  579;  and  see  Blackwell  v.  Cunif 
mlngs,  68  N.  G.  121. 

12  Plant  V.  Gunn,2Woods.  373;  and  see  Snyder  v.  Braden,  58  Ind. 
143:  Compton  v.  Bunker  Hill  Bank,  »6  111.  301;  36  Am.  Sep.  147;  Bush 
V.  Brown,  49  Ind.  573;  19  Am.  Sep.  695. 

§  241.  Kature  of  foreclosure.— Foreclosure  is  the 
process  adopted  by  the  mortgagee  for  extinguishing  the 
morligagor's  right  of  redemption,  whereby  the  estate  be- 
comes the  absolute  property  of  the  mortgagee.  1  At  any 
time  after  the  debt  becomes  due,  and  a  default  is  made 
in  the  payment  of  it  according  to  the  terms  of  the  con- 
tract, the  mortgagee  may  exhibit  his  bill  in  a  court  of 
equity  against  the  mortgagor,  and  compel  him  to  redeem 
by  the  payment  of  the  debt,  or  submit  to  a  foreclosure, 
and  be  forever  barred  any  right  of  redemption.  ^  This 
process,  known  as  a-  *' strict  foreclosure,''  is  the  usual 
English  practice,^  and  it  was  adopted  in  several  of  the 
States.^  It  is  a  severe  remedy,  and  should  be  adopted 
only  where  the  interests  of  both  parties  require  it.^  In 
Kew  York  it  is  rarely  pursued,  except  in  cases  where  a 
foreclosure  has  once  been  had,  and  the  premises  sold; 
but  some  judgment  creditor,  or  person  similarly  situated, 
not  having  been  made  a  party,  has  a  right  to  redeem.^  A 
more  prevalent  mode  of  foreclosure  in  the  United  States 
is  by  a  sale  of  the  property  to  the  highest  bidder,  under 
the  direction  of  an  officer  of  the  court,  the  proceeds  being 
applied  to  the  discharge  of  encumbrances  according  to 
priority,  and  the  balance,  if  any,  is  paid  over  to  the  mort- 
gagor.7  But  both  the  modes  above  mentioned  are  to  a 
great  extent  superseded  by  statutory  enactments  on  the 
subject  in  the  several  States;  ^  and  where  this  is  the  case, 
the  provisions  of  the  statute  should  be  strictly  pursued.* 
The  right  to  foreclose  may  be  lost  by  lapse  of  time;^  as 
where  the  mortgagor  has  been  suffered  to  occupy  the 
mortgaged  premises  for  more 'than  twenty  years  after  the 
debt  is  due  and  payable,  without  any  entry  or  claim  by 
the  mortgagee,  it  will  bar  the  claim  of  the  latter  ou  the 
presumption  that  ha  has  been  paid.^ 
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1  See  Packer  v.  Rochester  etc.  B.  B.  Co.  17  N.  Y.  2S7;  Swift  v. 
£dsou,  5  Coun.  531;  Jolinsou  v.  Donnell,  15  111.  100;  Weluer  o.  WUcoz, 
25  111.  274 ;  Bradley  v.  Chester  VaUey  B.  B.  Co.  36  Pa.  St.  150. 

2  1  Oreenl.  Cruise,  691;  Lansing  v.  Goelet,  9  Cowen,  351;  Caufman 
V.  Sayre,2  Hon.  B.  206;  Van  Uusaa  o.  Kanoase,  13  Mich.  303;  Derby 
Bank  t;.  Landoa,  3  Conn.  62. 

3  See  4  Kent  Com.  181:  I  Greenl.  Cnilse.691.  Under  Stat.  15  and 
16  Vict.  c.  86.  S  48,  the  court  may  direct  a  sale  of  the  property  at  the 
request  of  either  party,  instead  o(  decreeing  a  foreclosure:  Wma. 
Beal  Prop.  356. 

4  See  Mix  v.  Hotchkiss,  14  Conn.  45;  Newall  v.  Wright.  3  Mass.  155; 
Chamberlain  v.  Gardner,  38  Me.  548;  Botham  o.  Mclntier»  19  Pick.  346; 
Johnson  v.  Donneil,  15  111.  97. 

5  BoUes  V.  Duff,  43  N.  T.  474;  10  Abb.  Pr.  N.  S.  399;  41  How.  Pr.  355; 
Johnson  v.  Donneil,  15  111.  97. 

6  Bolles  V.  Duff.  43  N.  Y.  474 :  41  How.  Pr.  355;  10  Abb.  Pr.  N.  S.  399; 
and  see  WUder  v.  Haughey,  21  Minn.  101. 

7  4  Kent  Com.  181:  Lansing  v.  Goelet,  9  Cowen,  352,  855;  Shileker 
r.  Field.  9  Iowa,  366:  Mussina  v.  Bartlett.  8  Port.  288;  Beloe  v.  Kogers» 
9  Cal.  123;  Riley  V.  M'Cord,  24  Mo.  263;  Mills  v.  Dennis.  3  Johns.  Ch« 
369.  It  is  now  the  practice  in  England  to  Insert  in  mortgages  a  power 
of  sale  upon  default  of  payment:  Corder  v.  Morgan,  18  Yes.  344;  In  re 
Hlchardson,  Law  B.  12  £q.  398. 

8  See  Corley  v.  Hobart,  8  Clfurke,  358;  Gamut  v.  Gregg,  37  Iowa,  573; 
Hendersonu.  Lowry,  5  Yerg.  240;  Babcock  v.  Perry,  8  Wis.  277:  Bus- 
sell  v.  Brown,  41  111.  183;  Armstrong  v.  Boss,  20  N.  J.  £q.  109:  Cham- 
penois  v.  Fort,  45  Miss.  355;  Buckner  v.  Sessions,  27  Ark.  225;  Holmes 
V.  Taylor,  48  Ind.  169;  Tootle  t?.  White,  4  Keb.  401. 

9  Williamson  v.  Crawford,  7  Blackf.  12.  Even  an  ageement  in  the 
mortgage  itself  as  to  some  other  mode  of  forclosure  than  that  pre- 
scribed would  be  ineffectual:  Chase  o.  McLellan,  49  Me.  375. 

10  Howland  o.  Shurtleff ,  2  Met.  26. 

11  Hughes  V.  Edwards,  9  Wheat.  499;  and  see  Fry  v.  Shehee.  55  Ga. 
208;  Hoffman  v.  Harriiigton,  33  Mich.  392;  Nevltt  v.  Bacon,  32  Miss.  212; 
Boon  0.  Plerpont,  26  N.  J.  Eq.  7. 

§  242.  Effect  of  foreclosure.—Tbe  power  is  inhe- 
rent in  a  court  of  equity  to  render  such  judgment  or 
decree  in  foreclosure  proceedings,  as  substantial  justice 
between  the  parties  may  require.^  And  in  some  of  the 
States  courts  of  law  are  invested  by  statute  witb  this 
power.2  In  general,  the  only  effect  of  foreclosure  pro-, 
ceedings  is  to  bar  the  mortgagor's  right  of  redemption,^ 
leaving  the  mortgagee  to  pursue  bis  legal  remedies  to 
establish  his  title  to  the  estate.^  The  estate,  which  was 
conditional  and  defeasible  in  its  creation,  becomes  abso- 
lute in  the  mortgagee;^  and  the  incidents,  privileges, 
and  covenants  attached  to  it,  unchanged  by  anything 
which  the  mortgagor  or  any  other  person  may  have  done 
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in  the  mean  time,  remain  attached  to  it,  as  if  the  original 
conveyance  had  been  absolute. ^  But  a  foreclosure,  strict 
or  otherwise,  does  not  of  itself  operate  to  discharge  the 
mortgage  debt,?  and  the  mortgagee  may  sue  at  law  for 
the  balance  remaining  due  to  him,^  the  land  being  deemed 
payment  pro  tanto^  according  to  its  value.* 

1  See  Palmer  v.  Mead,  7  Conn.  149 ;  Httrtt  v.  Crane,  36  Md.  19 ;  Jones 
«..  8t  John,  4  Sand.  Oh.  206. 

2  See  McCurdy's  Appeal,  65  Pa.  St.  290;  State  Banlc  v.  Wilson, 9  111. 
67:  Perkins  v.  Woods,  27  Mo.  547;  Shields  v.  Miller,  9  Kan.  397;  Holmes 
V.  Taylor,  48  Ind.  169. 

8  Bradley  v.  Chester  Valley  R.  R.  Co.  36  Pa.  St.  150;  Welver  v. 
Heintz,  17  111.  259;  Packer  r.  Rochester  etc.  R.  B.  Co.  17  N.  Y.  287. 

4  Jones  v.  St.  John.  4  Sand.  Ch.  208;  Palmer  v.  Mead.  7  Conn.  149; 
Sutton  V.  Stone,  2  Atk.  101.  See  Skinner  v.  Beatty,  16  CaL  156:  Bright 
V.  Pennywlt,  21  Ark.  130;  Jackson  r.  Warren,  32  111.  331. 

6   Lannay  e.  Wilson,  30  Md.  536;  Goodman  v.  White,  26  Conn.  822. 

6  Rltger  V.  Parker,  8  Cush.  149.   Compare  Burton  v.  Lies,  21  Cal.  91. 

7  Vansant  v.  AUmon,  23  111.  30;  Porter  v.  PUlsbury.  36  Me.  278; 
Batch  V.  White,  2  Gall.  152;  Nouemacher  v.  Ingle,  20  Ind.  135;  Paris  «. 
Hulett,26  Vt.308. 

8  Lansing  v.  Goelet,  9  Cowen,  346;  Stevens  v.  Dufonr,  1  Blackf. 
887:  Watson  v.  Hawkins,  60  Mo.  550;  Hatch  v.  White,  2  Gall.  152;  Tooke 
«.  Hfurtley,  2  Bro.  C.  0. 125. 

9  Dunkley  v.  Van  Bnren,  3  Johns.  Ch.  330;  Johnson  v.  Candage,  31 
Me.  18;  Hurd  v.  Coleman,  42  Me.  182:  Doe  v.  M'Loskey,  1  Ala.  708; 
Green  p.  Cross,  45  N.  H.  574.  If  the  debt  is  jpayahle  by  installments,  a 
bill  to  foreclose  may  bo  filed  on  defaulter  the  first  payment:  Lan- 
sing V.  Capron,  1  Johns.  Ch.  617;  but  the  decree  should  not  include 
Installments  not  yet  due:  Lansing  v.  Capron,  1  Johns.  Ch.  617;  King 
V.  Lougworth,7  Ohio  (2d  part),  131;  and  see  Manning  v.  McClurg,  11 
Wis.  350:  Skelton v.  Ward, 51  Ind.  4(j;  Magruder v.  Eggleston. 41  Miss. 
184.  It  has  been  held  that  a  suit  for  the  debt  opens  the  foreclosure: 
Perry  v.  Barker,  13  Ves.  198.  But  see  tontra:  Hatch  ».  White,  2  Gall. 
154;  Lansing  v.  Goelet,  9  Cowen,  346;  and  compare  Lawrence  v. 
Fletcher,  10  Met.  347.  See,  as  to  waiver  of  foreclosure:  Moore  t>. 
Season,  44  N.  H.  215;  Strong  v.  Blanchard,  4  Allen,  538;  Freeman  vi 
Atwood,  50  Me.  473;  Clark  v.  Crosby,  101  Mass.  184;  Trow  p.  Berry,  113 
Mass.  139.  1  he  lien  of  the  mortgage  is  not  mei^ed  in  a  Judgment  of 
foreclosure :  Evansvllle  Gas-Light  Co.  v.  State,  73  Ind.  219;  38  Am. 
£ep.  129;  Stahl  v.  Boost,  34  Iowa,  475. 

§  243.    FoTnrer  of  sale  in  mortgage.  — It  is  now 

usual  to  insert  in  a  mortgage  a  power  of  sale  upon  breach 
of  condition,  the  exercise  of  which,  by  the  mortgagee,  is 
an  effectual  foreclosure  and  bar  to  the  equity  of  redemp- 
tion.^ It  is  a  cumulative  remedy,  and  does  not  affect  the 
right  to  resort  to  any  other  legal  or  equitable  proceeding 
to  enforce  the  mortgage.^    The  power  to  sell  may  be  con- 
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ferred  by  a  separate  instrametit,^  or  it  may  evjen  arise  by 
necessary  implication.^  And  a  sale  under  the  power  is 
good  as  ag^ainst  tbe  mortgagor,  although  neither  the 
mortgage  nor  the  power  has  been  recorded.^  While  the 
mortgagee  retains  the  mortgage,  he  only  can  exercise  the 
power. 6  But  the  power  to  sell,  being  coupled  with  an 
interest,  will  vest  in  any  person  who,  by  assignment  or 
otherwise,  becomes  entitled  to  the  money  secured  to  be 
paid.7  The  i)ower  may  be  executed  even  after  the  death 
of  the  mortgagor.  8  Nor  is  it  revoked  or  suspended  by  th« 
insanity  of  the  mortgagor.^  Nor  by  the  fact  that  he  is 
within  tbe  lines  of  an  enemy  at  war  with  his  country, 
when  he  is  voluntarily  there,  and  for  the  purpose  of  en* 
gaging  in  hostilities  against  his  country.^*)  In  some  cases, 
a  court  of  equity  will  interfere  by  injunction  to  restrain 
the  exercise  of  the  power  to  sell,  as  whe^e  it  is  sought  to 
use  it  for  a  purpose  foreign  to  that  for  which  it  was  in- 
tended. ^^  But  in  general,  the  grounds  for  interference  by 
injunction  must  be  very  strong.^^ 

1  Waters  v.  Randall,  6  Met.  484;  Brisbane  9.  Stoughton,  17  OI1IO9 
482:  Jackson  v.  Henry,  10  Johns.  185:  Darues  v.  Elirman,  74  111.  4U2; 
Lyuston  v.  Powell,  lUl  Mass.  77:  Hyman  v.  Devereux,  63  N.  C.  624;  Cal- 
loway V.  People's  Uank,54  Ga.441;  Lonswitliv.  Butler.  8111.32;  Clarke 
V.  Royal  Panopticon,  4  Drew.  26:  Leigh  v.  Lloyd,  35  Beav.  455;  In  re 
Chawner's  WIU,  L.  B.  8  £q.  569;  Crulkshank  9.  Daffln,  L.  B.  13  Eq.  555. 
But  compare  Sanders  v.  Richards,  2  Coll.  586;  Cheeyniug  v.  Cox,  1 
Band.  306. 

2  Fogarty  V.  Sawyer,  17  Cal.  689;  Cormerals  v.  Oenella,  22  Cal.  116; 
Hydev.  Warren,  46  Miss.  13;  Carradine0.O'Connor,21  Ala.573;  Wayne 
V.  Hanham,  d  Hare.  62;  Montague  «.  Dawes.  12  Allen.  397. 

8    Brisbane  v.  Stoughton,  17  Ohio,  482. 

4  Munday  v.  Yawter.  3  Oratt.  518;  Purdle  v.  Whitney,  20  Pick.  25. 
A  sale  under  a  power  in  a  mortgsfire  must  pursue  strictly  as  to  time 
and  place  the  stipulation  in  the  mortgage,  otherwise  the  sale  will  be 
held  void :  Hall  v.  Towne,  45  111.  493.  And  see  Thompson  v.  Hey  wood, 
129  Mass.  403.  , 

5  Jackson  v.  Golden,  4  Gowen,  266.  Compare  Wells  v.  Wells,  47 
Barb.  416. 

6  See  Wilson  v.  Troap,  2  Cowen,  195;  Cohoes  0.  Goss.  13  Barb.  187. 

7  Wilson  ».  Troup,  2  Cowen,  195:  Cheek  «.  Waldrum,  25  Ala.  152; 
Pickett  &.  Jones,  63  Mo.  195;  Randiill  t;.  Hazleton,  12  Allen.  412;  Bush 
V.  Sherman,  80  Ul.  160:  McGuiro  v.  Van  Pelt,  55  Ala.  844;  HamiskeU  v, 
Orndorff,  35  Md.  341 ;  Wilson  v.  Bennett,  5  DeGex  &  S.  475.  Although 
a  mortgage  is  deemed  only  a  security,  it  does  not  negative  the  idea 
that  a  power  of  sale  in  a  mortgage  is  a  power  coupled  with  an  interest: 
Calloway  v.  People's  Bank.  54  Ga.  441. 
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8  Bergen  r.  Bennett,  1  Gaines  Gas.  1;  Hunt  v.  Ronsmanler,  8 
"Wheal.  174;  Connors  v.  Holland,  113  Mass.  50;  Corder  v.  Morgan,  18  Yes. 

Sii 

.    9  Encking  v.  Simmons.  28  Wis.  272. 

10  Ludlow  p.  Ramsey,  11  Wall.  681.  Compare  Seymour  v.  Bailey,  66 
HI.  288:  De  Jarnette  v.  I>e  Givervllle,  56  Mo.  440;  Dorsey  v.  Dorsey,  30 
Hd.  522;  Dean  v.  Nelson,  10  Wall.  158. 

11  Davey  v.  Durant,  1  DeGex  &  J.  535;  and  see  Bedell  v.  McClellan, 
11  How.  Pr.  172;  Montgomery  v.  McEwen,  9  Minn.  103.  A  sale  of  land 
under  a  power  contained  in  a  second  mortgage  of  the  entire  estate 
free  from  encumbrances  is  invalid:  Douobuo  t*.  Chase,  130  Mass.  13T. 

-  12   Frieze  v.  Chapiu,  2  B.  1. 432;  Bedell  v.  McClellan,  11  How.  Pr.  172. 

§  244.  Accounting  by  mortgagee.— The  riglit  of 
the  mortgagor  to  an  account  of  the  rents  and  profits  of 
the  land  received  by  the  mortgagee  is  purely  of  equita^ 
ble  cognizance.^  The  mortgagee  in  possession  takes  the 
rents  and  profits  in  the  quasi  character  of  trustee  or 
bailiff  of  the  mortgagor,^  and  they  are  applied  in  equity 
as  an  equitable  set-off  to  the  amount  due  on  the  mortgage 
debt.s  The  necessity  of  resorting  to  an  accoi^nting  in 
equity,  in  order  to  have  them  so  applied,  *is  the  same 
where  the  doctrine  prevails  that  the  mortgagor  retains 
the  legal  title  as  where  it  is  held  that  the  mortgage  con- 
veys the  legal  title  to  the  mortgagee. '<  In  many  cases 
complicated  equities  must  be  determined  and  adjusted 
before  it  can  be  ascertained  what  part,  if  any,  of  the 
rents  and  profits  received  is  to  be  applied  upon  the  mort* 
gage  debt.^  The  mortgagee  is  entitled  to  have  them  ap- 
plied, in  the  first  instance,  to  reimburse  him  for  taxes 
and  necessary  repairs  made  upon  the  premises;  ^  for  sums 
paid  by  him  upon  prior  encumbrances  upon  the  estate,  in 
order  to  protect  the  title,  and  for  costs  in  defending  it;  7 
and  if  he  has  made  permanent  improvements  upon  the 
land,  in  the  belief  that  he  was  the  absolute  owner,  the 
increased  value  by  reason  thereof  may  bo  allowed  him.8 
It  is  generally  true  that  a  mortgagee  in  possession  is 
bound  to  keep  the  premises  in  ordinary  repair,^  and  he 
must  account  for  the  reasonable  rental  value  of  the 
premises,  without  regard  to  the  net.  profit. ^^  But  if  he 
has  judiciously  rented  the  premises  to  a  third  person,  he 
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will  then  be  chargeable  only  with  the  amount  of  rent 
received.  ^^  He  is  not  bound  to  engage  in  any  specula- 
tions for  the  benefit  of  his  mortgagor,  but  is  only  liable 
for  willful  default.^  In  England  a  mortgagee  in  posses- 
sion may  not  charge  for  personal  services  in  caring  for 
the  estate,  collecting  rents,  etc.,  unless  it  is  necessary  to 
employ  a  bailiff  to  transact  the  business  ;U  but  in  this 
country  compensation  for  personal  services  has  been  al- 
lowed, i* 

1  Seaver  v.  Dnrant,  39  Yt.  103;  Givens  v.  McCalmot,  4  Watts,  464; 
Gordon  v.  Hobait,  2  btory  (G.  C«)  243;  Parsons  v.  Welles,  17  Mass.  419; 
Bell  V,  Mayor  etc.  10  Paige,  49;  Farrant  v.  Lovel,  3  Atk.  723. 

2  See  Gibson  v.  Crehore,  5  Pick.  148 ;  Hnnt  v.  Maynard,  6  Pick.  489. 

3  Ruchman  v.  Astor,  9  Paige,  517:  and  see  Cbapman  v.  Porter,  69 
N.  Y.  276:  Ueitenbaugh  o.  Ludwick,  31  Pa.  St.  131;  Harrison  v.  Wyse, 
24  Conn.  1. 

4  Hnbbell «.  Monlson,  53  N.  T.  225;  13  Am.  Bep.  619. 

5  See  Hubbell  o.  Moulson,  53  N.  T.  225;  13  Am.  Rep.  519;  Gookes  v. 
Culbertson,  9  Nev.  1^;  Chapman  v.  Smltb.  9  Yt.  153. 

6  Hubbell  o.  Moulson,  53  N.  Y.  225;  13  Am.  Rep.  519;  Sparhawk  o. 
Willis,  5  Gray,  423;  Hidden  o.  Jordon.  28  Gal.  301 ;  32  Gal.  3»7;  Harper's 
Appeal,  64  Pa.  St.  315;  Moore  v.  Cable,  1  Jobns.  GU.  885;  Strong  v. 
B^cbard,  4  Allen,  533;  Harper  v.  Ely,  70  111.  581. 

7  Harper  v.  Ely,  70  111.  5S1;  Davis  v.  Winn,  2  Allen,  HI;  and  see 
Davis  V.  Beau,  114  Mass.  l^;  Sondou  v.  Hooper,  6  Beav.  248. 

8  Benedict  v.  Gilman,  4  Paige,  53;  Putnam  v.  Ritchie,  6  Paige,  890: 
Gillls  V.  Martin,  2  Dev.  Eq.  470;  25  Am.  Dec.  729;  Bacon  v.  Cottrell,  IS 
Minn.  194;  Roberts  v.  Fleming,  53  111.  204;  Miner  v.  Beekman,  50  N.  T. 
S37;  Seed  v.  Reed,  10  Pick.  400. 

9  Godfrey  v.  Watson,  3  Atk.  517;  Cumber  v.  Gilman,  16  HI.  381; 
Bamett  v.  Nelson,  54  luwa,  41 ;  37  Am.  Rep.  183;  Shaefler  v.  Chambers. 
2  Halst.  Ch.  648.  Compare  Rowe  «.  Wood,  2  Jacob  &  W.  553;  Campbell 
9.  Macomb,  4  Johns.  Ch.  534. 

10  Boston  Iron  Co.  v.  King.  2  Gush.  400;  Kellogg  v.  Rockwell,  19 
Conn.  44ti;  Sanders  v.  Wllsou,  34  Yt.  318:  Montgomery  v.  Chadwlch,  7 
Iowa,  114;  Bai'nett  v.  Keiaon,  54  Iowa,  41;  37  Am.  Rep.  183. 

11  Bamett  v.  Nelson.  64  Iowa,  41 ;  37  Am.  Rep.  183. 

12  Hughes  V.  Williams,  12  Yes.  433;  and  see  Barron  v.  Paulllng,  38 
Ala.  292;  Moore  v.  Titman,44  111.367:  Montague  v.  Uoston  etc.  R.  R. 
Go.  124  Mass.  242:  Wal^h  v.  Uutgers  Fire  Ins.  Co.  13  Abb.  Pr.33.  If  the 
morti^or  remains  in  possession  and  takes  the  profits,  the  mortgagee 
Isuutor  course  accountable  for  them:  Reynolds  v.  Canal  etc.  Co.  30 
Ark.  520. 

1 3  Chambers  v.  Goldwln,  6  Yes.  834 :  Godfrey  v.  Watson,  8  Atk.  517 ; 
Davis  V.  Deudy,  3  Madd.  170;  and  see  Eluier  v.  Loper,  25  N.  J.  J:.ii.  475; 
Benhaui  v.  Rowe,  2  CaL  S87;  Eaton  v.  Smiouds,  14  Pick.  98;  Harper  v« 
Ely,  70  111.  681. 

14  See  Waterman  v.  Gnrtis.  26  Conn.  241 ;  Gerrish  o.  Black.  104  Masa. 
400;  Granberry  v.  Granberry,  1  Wash.  (Ya.)  24(>. 
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CHAPTEB  XXn. 

TITLE. 

S  246.  Definition. 

S  247.  How  acquired  in  genent 

S  248.  By  prescription. 

S  249.  Time  of  prescription. 

S  250.  Bequisites  of  prescription. 

S  251.  Prescription,  bow  lost. 

S  252.  Adverse  possession. 

S  263.  Title  by  estoppeL 

S  254.  Accretion. 

S  255.  Escbeat. 

S  256.  Eminent  domain. 

S  257.  Public  grant. 

S  358.  Pre-emption. 

S  259.  Land  warrant. 

S  260.  By  execution. 

S  261.  Tax  deed. 

§  246.  Definition.— A  title  is  defined  to  be  the 
means  whereby  the  owner  of  the  lands  or  other  real 
property  has  the  just  and  legal  possession  and  enjoyment 
of  it.^  This  definition  has  respect  not  only  to  the  instru- 
ments of  conreyance,  as  deeds,  wills,  and  other  muni- 
ments of  ownership,  but  also  to  those  acts  of  possession 
and  occupation  which  usually  attend  the  title.^  Several 
stages  or  degrees  are  said  to  be  requisite  to  a  complete 
title  to  lands  and  tenements,  namely,  the  mere  naked 
possession,  or  actual  occupation  of  the  estate,  the  right 
of  possession,  and  the  right  of  property .&  The  union  of 
these  three  constitute  a  complete  titled  Actual  posses- 
sion alone  is  prima  facie  evidence  of  a  legal  title, ^  and 
without  actual  possession,  no  title  is  complete  or  perfect. ^ 
The  right  of  possession  may  exist  in  one  person,  while 
the  actual  possession  is  in  another.  7  There  is  an  appar' 
ent  right  of  possession,  which  may  be  rebutted  by  a 
better  right,8and  an  actual  right  of  possession,  which  will 
stand  the  test  against  all  opposing  claims.^  The  mere 
Boons  Rsal  Pbop.— S4t 
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right  of  property,  without  either  possession,  or  even 
the  right  of  possession,  is  frequently  designated  as  the 
mere  right,  J^'  merum;^^  the  estate  of  the  owner  is  in 
such  case  said  to  be  divested,  and  turned  to  a  right. ^^ 

1  Co.  Litt.  345  6:  2  Greenl.  Craise,  127;  2  Blackst.  Com.  196.  See 
Burt.  Ueal  Prop,  §418.  Title  meaos  the  same  thing  as  ownership: 
Walk.  Am.  Law,  317. 

2  See  Will.  Beal  Estate,  313, 813. 

8  2  Blackst.  Com.  195,  et  tea. ;  and  see  Donovan  v.  Pitcher,  58  Ala. 
411;  25Am.  ltep.634. 

4  2  Blackst.  Com.  199;  Co.  Lltt.  286;  Fitxhogh  v.  Croghan,  2  Marsh. 
J.  J.  429;  19  Am.  Dec.  139. 

6  2  lUackst.  Com.  196;  2  Greenl.  Cmise,  127, 128:  and  see  Colvln  v. 
Warf  orU,  20  Md.  895;  Hyatt  v.  Wood,4  Johns.  157;  Campbell  v.  Arnold, 
1  Johns.  511 ;  Tuttle  v.  Jackson,  6  Wend.  213;  21  Am.  Dec.  306;  Herbert 
V.  Herbert,  Breese,  354;  13  Am.  Dec.  192. 

6  2  Blackst.  Com.  196.  See  Morrison  v.  Kelly,  22  Dl.  610;  Hughes  v. 
Graves,  3J  Yt.  359;  JEUcard  v.  Williams,  7  Wheat.  105 

7  2  Greenl.  Cruise,  129;  2  Blackst.  Com.  196. 

8  2  Blackst.  Com.  196. 

9  2  Blackst.  Com.  196;  2  GreenL  Cruise,  ISO;  Litt.  $385;  Smith  v. 
Tyndal,  2  Salk.  685. 

10  Co.  Litt.  345;  2  Blackst.  Com.  197. 

11  2  Blackst.  Com.  197;  2  Greenl.  Cruise,  130, 131. 

§  247.  How  acquired  in  general.— The  modes  of 
acquiring  title  to  real  property  are  reduced  to  two  only, 
regarded  as  classes,  namely,  descent  and  purchase.^ 
Title  by  descent  is  where  the  title  is  vested  in  a  person 
by  the  single  operation  of  law;  2  and  title  by  purchase  is 
where  the  title  is  vested  by  the  person's  own  act  or  agree- 
ment.8  The  latter  includes  every  mode  of  acquisition 
known  to  the  law,*  except  that  by  which' a  person,  upon 
the  death  of  his  ancester,  acquires  his  estate  by  right  of 
representation,  as  his  heir  at  law.s 

1  .See  Co.  Litt.  1ft;  2  Blackst.  Com.  201 ;  2  Greenl.  Cruise.  133;  i  Kent 
Com.  373;  2  Wash.  Real  Prop.  401;  Femberton  o.  Hicks,  1  Bluu.  1. 

2  Co.  Lltt.  IS ;  Donahue's  Estate,  36  Cal.  829. 
8    Co.  Lltt.  18;  2  Blackst.  Com.  201. 

4  2  Blackst.  Com.  241 ;  and  see  Donahue's  Estate,  S&  Gal.  829. 

5  2  Blackst.  Com.  201. 

§  248.  By  prescription.— Title  to  real  property  by 
prescription  is  founded  on  the  presumption  that  he  who 
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has  bad  a  quiet  and  uninterrupted  possession  of  a  thing 
for  a  long  period  of  years  is  supposed  to  have  a  just  rig)it» 
without  which  he  could  not  have  been  suffered  to  con* 
tinue  in  the  enjoyment  of  it.^  This  kind  of  title,  like 
custom,  is  founded  on  long  usage ;3  but  it  differs  from 
custom,  as  constituting  not  the  law  of  a  certain  locality, 
but  the  right  of  an  individual.*  Custom  is  local  and  pre* 
scription  personal  in  its  nature.^  Technically  speaking, 
prescription  applies  only  to  incorporeal  hereditaments— <• 
such  as  rents,  rights  of  way,  and  the  like — and  not  to  land 
or  corporeal  property.^  Title  to  land  requires  the  higher 
evidence  of  corporeal  seizin  and  inheritance. ^  But  in 
this  country,  prescription  has  generally  been  put  upon 
the  ground  of  the  presumption  of  a  previous  grant  or 
agreement,  which  has  been  lost  by  lapse  of  time ;  7  and 
the  presumption  applies  as  well  to  a  grant  of  lands  as  to 
incorporeal  hereditaments.*  A  grant  of  land  may  as  well 
be  presumed  as  a  grant  of  a  fishery,  or  of  a  common,  or 
of  a  way.  9 

1  2  Oreenl.  Cmlse,  221;  and  see  Bicard  v.  Williams,  7  Wheat.  109; 
€k>olldj?e  r.  Learned,  8  Pick.  503;  Title  by  prescription  cannot  be  ac- 
qnlred  by  possession  unaccompanied  by  any  claim  of  ownership: 
Wafer  v.  Pratt,  1  Bob.  (La.)  41;  86  Am.  Dec.  681. 

2  Coolldge  0.  Learned,  8  Pick.  503;  Perley  o.  Laugley,  7  N.  H.  233. 

3  Perley  v,  Langley,7  N.  H.  233;  Wallace  v.  Morfl:an.  23  Ind.  399; 
l^son  V.  Smith,  9  Ad.  A  £.  401;  Bland  v.  Llpscombe,  30  £ng.  L.  &  £q. 

4  Cortelyou  v.  Van  Brandt,  2  Johns.  362. 

5  Cortelyon  «.  Van  Brundt,  2  Johns.  362;  Ferris  v.  Brown,  3  Barb* 
105:  Hall  V.  McLedd.  2  Met.  (Ky.)  98. 

6  Cortelyon  v.  Van  Brandt,  2  Johns.  362. 

7  Goolldge  V.  Learned,  8  Pick.  503;  Valentine  v.  Piper.  22  Pick.  85{ 
S3  Am.  Dec.  715;  Powell  v.  Bog?,  8  Gray,  443:  Charles  River  Bridge  Co. 
9.  Warren  Bridge  Co.  7  Pick.  449;  Edson  t;.  Munsell,  10  Allen.  568;  Den 
«.  Mulford,  1  ^.  J.  500;  Burbank  v.  Fay,  5  Lans.  397:  Casey  v.  Inloes,  1 
6111,430;  Boods  v.  Symmes,  1  Ohio.  2l(>;  Chew  v.  Morton,  10  Watts, 
321 1  Commonw.  v.  Coupe,  128  Mass.  63;  and  see  Webb  v.  Bird,  13  Com. 
B.  N.  S.  841. 

8  Deery  v.  Cray,  5  WalL  795;  Melvin  v.  Proprietors  etc.  16  Pick.  137. 

9  Blcard  0.  Williams,  7  Wheat.  109. 

§  249.  Time  of  prescription.— By  the  English  law, 
the  term  of  possession  or  use  requisite  to  raise  a  right  by 
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• 
prescription  was  for  a  time  beyond  the  memory  of  man; ^ 

and  the  beginning  of  the  reign  of  Bichard  I.  was  fixed 
as  the  limit  of  legal  memory .^  This  period  was  reduced 
by  Statute  32  Henry  8,  to  sixty  years.*  But  for  some 
reason  this  statute  was  construed  with  great  strictness 
by  the  English  courts,  and  the  time  of  prescription  for 
incorporeal  rights  remained  as  before.^  The  inconven- 
ience was,  however,  obviated  in  practice,  by  allowing 
the  jury  to  presume  a  grant  after  a  long  period  of  enjoy- 
ment,5  and  the  period  was  fixed  at  twenty  years,  by 
analogy  from  the  limitation  prescribed  by  statute  (21 
Jac.  1,  c.  21),  for  actions  of  ejectment.^  The  presumption 
is  not  founded  on  a  belief  that  a  grant  has  actually  been 
made  in  the  particular  case,  but  on  the  general  presump- 
tion that  a  man  will  naturally  enjoy  what  belongs  to  him, 
the  difficulty  of  proof  after  lapse  of  time,  and  the  policy 
of  not  disturbing  long-continued  possessions.^  The  pe- 
riod of  prescription  varies  in  the  different  States,  accord- 
ing to  the  period  fixed  by  law  as  the  limitation  of  all  real 
actions ;  ^  but  iu  many  of  the  States  the  requisite  time  is 
twenty  years. « 

1  Co.  Lltt.  115  a:  2  Greenl.  Cruise,  226;  Fringe  r.  Child,  2  RoUe 
Abr.  269. 

2  2  Greenl.  Cruise,  226:  Lebigh  Valley  R.  R.  Co.  v.  McFarlan,  43 
N.  J.  L.  617, 618;  and  see  Edson  v.  Munsell,  10  Allen,  561.  Tiie  matter 
iSi  now  regulated  by  Statute  2  and  3  Will.  4,  c.  71.  And  see  Glover  v. 
Coleman,  li.  R.  10  C.  P.  103;  11  Eng.  R.  275. 

3  Edson  V.  Munsell,  10  Allen,  561, 562. 

'  4  Edson  V.  Munsell,  10  Allen.  563 ;  CooUdge  v.  Learned,  8  Pick.  503, 
608. 

5  Jenkins  r.  Hanrey,  1  Cromp.  M.  &  R.  877;  Watkins  v.  Peck,  18 
N.  H.  360;  Bolivar  Manuf.  Co.  v.  Neponset  Manuf.  Co.  16  Pick.  247. 

6  See  §  137,  ante ;  Currier  r.  Gale,  3  Allen,  330;  Brubaker  o.  Paul,  7 
Dana,  428;  32  Am.  Dec.  111. 

7  Hillary  v.  Waller,  12  Yes.  239;  Coolidge  v.  Learned,  8  Pick.  508; 
Melvin  V.  Waddell.  75  N.  C.  361;  Ricard  v.  Williams,  7  Wheat.  109;  and 
see  Tyler  v.  Wilkinson,  4  Mason,  402;  Strickler  o.  Todd,  10  Serg.  A  R. 
63. 

8  See  Arbuckle  v.  Ward,  29  Yt.  43;  Salle  v.  Frimm,  3  Mo.  529;  Fox 
r.  Blossom,  17  Blatchf.  352;  Okeson  r.  Patterson,  29  Pa.  St.  22;  washa- 
bangh  r.  Entriken,  34  Pa.  St.  74;  Mead  v.  Leflmgwell,  83  Pa.  St.  187; 
S 137,  ante. 

9  Edson  V.  Munsell,  10  Allen,  566 'filler  v.  Oarlock,  8  Barb.  153: 
Stein  0.  Burden,  24  Ala.  130;  Lehigh  valley  R.  R,  Co.  v.  McFarlan,  4S 
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N.  J.  L.  605;  Webbs  v.  Hsmes,  9  Mon.  B.  388;  Trask  v.  Ford,  89  Me.  437. 
Bat  a  grant  cannot  be  presumed  against  a  person  legally  Incapable  of 
making  It ;  Harker  v.  Richardson,  4  Bam.  A  Aid.  579 ;  and  see  Watklns 
V.  Feck,  13  N.  H.  377;  Edson  o.  Munseli,  10  Allen,  657. 

§  i250.  Requiaites  of  presoription.— The  possession 
or  use  on  which  a  prescriptive  title  is  founded  must  not 
only  be  for  the  proper  length  of  timei^  but  it  must  also  be 
open,  peaceable,  continued,  and  unequivocal  .^  So  it  must 
be  adverse,  or  of  a  nature  to  indicate  that  it  is  claimed  as 
a  right,  and  is  not  the  effect  of  indulgence,  or  of  any  com* 
pact  short  of  a  grant.^  And  it  should  be  with  the  acquies- 
cence of  tlie  true  owner;*  and  any  fact  which  directly 
sffects  the  probability  of  such  acquiescence  must  be  sub- 
mitted to  the  jury,.to  assist  them  in  determining  whether 
the  presumption  of  a  grant  should  or  should  not  be  made  fi 
But  mere  inattention  on  the  part  of  the  owner  of  land,  to 
the  fact  that  an  easement  in  it  is  used  by  another,  does 
not  weaken  the  force  of  the  presumption  arising  from 
lapse  of  tlme.^ 

1  S  248,  ante. 

2  Salle  V.  Primm,  8  Mo.  529;  Rhodes  v.  Whitehead,  37  Tex.  904t 
Lawton  v.  Blrers,  2  McGord.  445;  Ward  v.  Warren,  82  N.  Y.  265:  Jack- 
sou  v.  Burlon,  1  Wend.  341;  Connor  v.  Sullivan,  40  Conn.  26;  16  Am. 
ISLep.  10;  Bailey  e.  Appleyard,  8  Ad.  &  E.  161. 

3  Ornbe  v.  Wells,  34  Iowa,  148;  Musick  v.  Barney,  49  Mo.  458;  Gay* 
etty  r.  Betliune,  14  Mass.  53;  7  Am.  Dec.  188;  Branch  v.  Doane,  17  Conn. 
iffii  Chalflu  V.  Malone,  9  Mon.  B.  496;  Garrett  v.  Jackson,  20  Pa.  St.  SSL 

4  Powell  V.  Bagg.  8  Gray,  443;  Edson  v.  Munsell,  10  Allen.  567; 
Pierre  r.  Fernald.  26  Me.  440.  But  compare  Ward  v.  Warren,  82  N.  T. 
365;  Key  V.  Jennings,  66  Mo.  365. 

6  Daniel  v.  North,  11  East,  374;  Stevens  v.  Taft,  11  Gray,  33;  Edson 
V.  Mmisell,  10  Allen,  568;  Uicard  v.  Williams,  7  Wheat.  109, 110;  and  see 
Thompson  o.  Ploche,  44  Gal.  508;  Peterson  v.  McCullough,  50  Ind.  35. 

6  Belmer  v.  Stuber,  20  Fa.  St.  453;  and  see  Key  v.  Jennings,  66 
Ho.  365. 

§  251.  Prescription,  how  lost.— A  prescription  is 
lost  by  the  destruction  of  the  subject-matter  of  it;i  but 
not  by  an  alteration  in  the  quality  of  the  thing  to  which 
the  prescription  is  annexed.^  A  prescription  may  also  be 
lost  by  neglecting  to  claim  or  exercise  it;  ^  and  it  may  be 
lost  by  unity  of  possession  of  as  high  and  perdurable  an 
estate  in  the  tiling  claimed,  and  in  the  land  out  of  which 
it  is  claimed.^ 
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1  2  Oreenl.  Cmlse,  232. 

2  Cowpcr  V.  Andrews,  Hob.  89:  LitttreU's  Case,  4  Bep.  86.  Com- 
pare Benshaw  v.  Bean,  10  Bug.  L.  A  £q.  417:  Saunders  «.  iTewman,  1 
Bam.  &  Aid.  263;  Stein  v.  Bruden,  24  Ala.  130:  Blancbard  v.  Baker,  8 
Me.253. 

3  See  Simpson  v.  Outteridge,  1  Madd.  609:  Carr  v.  Foster.  S  Ad.  ± 
£.  N.  S.  581 ;  Wright  v.  Freeman,  5  Har.  &  J.  4iS7;  Casler  p.  slilpman,  35 
V.  Y.  533;  §  147,  ante. 

4  2  Greenl.  Cruise,  231;  Canban  v.  Flsk,  2  Cromp.  A  J.  128.    Com- 

?are  Manning  v.  Smith,  6  Conn.  289:  Hazard  v.  Robmson,  3  Mason,  272; 
lolemau's  Appeal,  62  Pa.  St.  274;  Plympton  v.  Conrerse,  42  Vt.  712. 

§  252.  Adverse  poBseBsion.— The  adverse  charac- 
ter of  the  possession  which  is  requisite  to  establish  title 
by  prescription  must  be  proved  to  the  satisfaction  of  the 
jury,  like  any  other  f  act.^  The  law  presumes  that  where 
title  is  shown,  the  true  owner  is  in  possession  until  ad- 
verse possession  is  proved  to  begin  ;3  and  it  does  not 
begin  until  an  actual  entry  is  made,  accompanied  by  a 
claim  of  title  hostile  to  that  of  the  true  owner.^  In  order 
to  make  it  a  bar,  strict  proof  is  necessary  that  it  was 
hostile,  in  its  inception,  and  had  continued  so  for  the 
requisite  period.^  It  must  be  exclusive,  continuous,  un- 
interrupted, and  with  the  knowledge  and  acquiescence  of 
the  owner;  3  and  while  such  owner  is  able  in  law  to 
assert  and  enforce  his  rights,  and  to  resist  such  adverse 
claim  if  not  well  founded.^  If  the  continuity  be  broken, 
either  by  fraud>or  a  wrongful  entry,  the  protection  given 
by  the  Statute  of  Limitations  is  lost;^  though  if  there  be 
several  adverse  occupants,  the  last  one  may  tack  the 
possession  of  his  predecessor  to  his,  so  as  to  make  a  con- 
tinuous adverse  possession  for  the  period  required  by  the 
statute,  provided  there  is  a  privity  of  possession  between 
such  occupants.  8  If  the  adverse  possession  begins  to  run 
in  the  life-time  of  the  ancestor,  it  continues  to  run, 
though  the  land  descends  to  a  person  under  la  disability.* 
A  tenant  cannot  set  up  his  possession  as  adverse  to  his 
landlord,  while  the  relation  of  landlord  and  tenant  con- 
tinues. i<)  And  no  disseizin  of  the  tenant  of  a  particular 
estate  and  occupation  under  it,  however  long  continued, 
will  affect  the  right  of  the  reversioner.^    At  common 
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law,  no  prescription  could  be  maintained  against  the 
king;^  but  the  lapse  of  sixty  years  is  by  statute  a  bar 
to  any  claim  of  the  crown. i*  In  New  York  adverse  pos- 
session to  bar  the  people  must  be  continued  forty  years;  ^ 
but  the  grantee  of  the  people  is  barred  in  twenty  years 
from  his  grant.^  Mere  possession  of  government  land, 
though  open,  exclusive,  and  uninterrupted  for  twenty 
years,  creates  no  impediment  to  its  recovery  by  the  gov- 
ernment, or  by  one  who  within  that  period  receives  a 
conveyance  from  the  government,  i®  Twenty  years'  user 
under  a  license  does  not  give  a  prescriptive  right,  since 
the  possession  is  by  consent,  and  not  adverse.^?  In  gen- 
eral, adverse  possession  of  the  character  above  described, 
under  claim  of  title  in  fee,  vests  the  title  in  the  claimant 
so  holding  possession  as  effectually  as  though  such  title 
had  been  acquired  by  deed.^ 

1  Jackson  v.  Parker,  3  Johns.  Ch.  134;  Jackson  v.  Sharp,  9  Johns. 
163:  6  Am.  Dec.  627 :  Clan o. Bromaffham, 9  Cowen, 530;  Gnioe  v.  Wells, 
84  Iowa,  148;  Miisick  v.  Barney,  49  mo.  458;  Kussell  v.  Davis,  88  Conn. 
K2;  Fltchborg  Railroad  v.  Page,  131  Mass.  891. 

2  Jackson  v.  Sharp,  9  Johns.  163;  6  Am.  Dec.  627;  Miner  v.  Mayor 
etc.  b  Jones  &  S.  171;  Carson  v.  Burnet,  1  Dev.  &  B.  546;  30  Am.  Deo. 
143. 

3  Jackson  v.  Parker,  3  Johns.  Ch.  124;  Miner  v.  Mayor  etc.  6  Jones 
&  S.  171 ;  Thomas  v.  Babb,  45  Mo.  384. 

4  Jackson  v.  Waters,  12  Johns.  365:  Rang  v,  Shonberger,  2  Watts, 
68;  26  Am.  Dec.  95;  Gay  v.  Moffit,  2  Bibb,  507.  Compare  Jackson  v, 
Birner,  48  111.  203. 

6  Gillespie  V.  Jones,  26  Tex.  343;  Winslow  v.  Winslow,  53  Ind.  8; 
Arringtoii  r.  Liscom,  34  Cal.  365;  Thompson  v,  Pioche,  44  Cal.  506; 
Union  Canal  Co.  v.  Younflr,  1  Whart*  410;  30  Am.  Dec.  212:  Wilson  v. 
Henry,  40  Wis.  594;  Gulf  R.  R.  Co.  v.  Owen,  8  Kan.  409;  §  248,  ante. 

6  Tliompson  v.  Pioche,  44  Cal.  508;  Dodge  v.  McCllntock.  47  N.  H. 
887;  Crispcn  r.  HannaVan,  50  Mo.  536;  Edson  v.  Munsell,  10  Allen,  567: 
Tickle  V.  Brown,  4  Ad.  &  £.  369. 

7  San  Francisco  V.  Fulde,  37  Cal.  349;  and  see  Liyingston  v.  Peru 
Iron  Co.  9  Wend.  511;  Pederick  v.  Searle,  5  Serg.  &  R.  240.  It  is  « 
question  forthejury  to  determine  whether,  in  fact,  the  adverse  pos- 
session has  been  continuous, or  has  been  interrupted:  Bowen  r.  Guild, 
130  Mass.  121 ;  O'Hara  v.  Richardson,  46  Pa.  St.  385. 

8  Shuffleton  V.  Kelson,  2  Sawy.  540;  and  see  Schrack  v.  Zubler,  84 
Pa.  St.  38:  Krnse  v.  Wilson,  79  UI.  233:  Christy  o.  Alford,  17  How.  601; 
Innis  V.  Miller,  10  Mart.  289:  13  Am.  Dec.  330;  Haynes  v.  Boardman, 
119  Mass.  414;  Alexander  v.  Stewart,  60  Yt.  87. 

9  Jackson  v.  Moore.  13  Johns.  513;  Fleming  o.  Griswold,  3  Hill,  85; 
Beeker  v.  Van  Valkenburgh,  29  Barb.  3i9rCurrier  v.  Tale,  3  Allen,  328. 
But  see  Everett  o.  Whitfield,  27  Ga.  159;  Wilson  v.  Kilcannon,  4  Hayw. 
XTenn.)  183. 
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!•   Campbell  v.  Sblptej,  41  Md.  81;  Jackioa  v.  DatIs.  5  Cownu  123. 
Compare  Jacksoa  r.  Baneu,  7  CoweOp  £1;  People  v.  Trinity  Chorcli. 

U  Miner  V.  EwlDg,  6  Colli.  34;  Jackson  v.  Schoonmaker,  4  Jcritms. 
199;  Salmon  v.  Davis,  29  Mo.  176;  and  see  BedeU  v.  Shaw,  S9  M.  T.  50. 

13  3  Greenl.  Cruise,  264;  and  see  Kennedy  v.  Townsley,  16  Ala.  239; 
LeTasser  r.  Washburn,  11  Oratt.  iTi;  Vickery  9.  Benson,  26  Q*.  360; 
Borgess  v.  Gray,  16  How.  65. 

13  Stats.  21  Jac  1.  c.  2;  9  Geo.  3,  c.  16.  Adverse  possession  does 
not  give  title  as  against  the  sorereign  power:  Gardiner  v.  Miller.  47 
CaLdTO. 


14   La  Frambols  v.  Jackson,  8  Cowen,  069;  18  Am.  Dec.  463;  and 
People  V,  Arnold,  4  N.  T.  608;  People  v,  Clarke,  10  Barb.  130. 

16   La  Frambols  v.  Jackson,  8  Cowen,  589 ;  18  Am.  Dec.  463. 

16  Oaksmlth  v.  Johnston,  92  U.  S.  343.  See  Spelman  r.  Cortenlns.  12 
Dl.  409;  Walls  v.  McGee,  4  Harr.  (DeL)  108;  Swearinsren  v.  United 
States.  11  GiU  A  J.  373;  Commonw.  v.  Hutchinson,  lu  Pa.  St.  4^); 
Church  V.  Meeker,  34  Conn.  421. 

17  Wiseman  v.  Lockslnger,  64  N.  Y.  31 ;  Babcock  v.  Utter,  1  Abb.  CL 
App.  27. 

18  Arrington  «.  Liscom,  34  Cal.  365;  School  Dlst.  v.  Benson,  31  Me. 
385;  Wall  e.  Shindler.  47  Mo.  282.  Compare  Tyler  r.  WilUtisoii,  4 
Mason,  402;  Ferd  v.  Wilson,  35  Miss.  604;  dargent  v.  Ballard,  9  Pick. 
256:  Crook  «.  Glen,  30  Md.  U;  Sherman  v.  Kane,  14  Joues  A  S.  31U; 
Holmes  o.  Gay,  6  Bush,  47. 

§  253.  Title  by  eatoppeL— An  estoppel  is  where  a 
man  is  concluded  by  liis  own  act  or  acceptance  to  saj  the 
truth.^  It  is  so  called  because  a  man  is  excluded  from 
saying  anything,  even  the  truth,  against  liis  own  act  or 
admission.^  Its  office  is  to  preclude  rights  tliat  cannot  be 
asserted  consistently  with  good  faith  and  justice,  and 
prevent  wrongs  for  which  there  might  be  no  adequate 
remedy.^  It  is  a  rule  of  law  that  a  man  shall  always  be 
estopped  by  his  own  deed,  and  shall  not  bo  allowed  to 
aver  or  prove  anything  contrary  to  that  which  he  has 
once  solemnly  alleged  under  seal.^  If,  therefore,  it  is 
manifest  on  the  face  of  the  conveyance,  either  by  recital, 
admission,  covenant,  or  in  any  other  way,  that  the  parties 
actually  intended  to  convey  and  receive  the  identical 
estate  and  interest  which  is  the  subject-matter  purporting 
to  be  conveyed  by  the  instrument,  they  shall  bo  held  es- 
topped from  denying  the  operation  of  the  deed  accord iug 
to  its  manifest  intent.^  Estoppels  are  said  to  be  of  two 
kinds :  one  personal  in  its  character,  operating  as  a  per- 
sonal rebutter,  and  preventing  the  grautor  aud  those 
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claiming  under  him  from  asserting  title  or  contradicting 
the  intent  and  effect  of  his  deed;^  the  other,  of  larger 
scope,  carries  with  it  all  the  qualities  and  attributes  of 
the  former,  and  also  possesses  the  additional  function  of 
operating  an  actual  transfer  of  an  after-acquired  inter- 
est J  Thus,  if  one  having  no  title  to  land  conveys  the 
same  with  warranty  to  A,  by  a  deed  duly  recorded,  and 
he  afterward  acquires  a  title  and  conveys  to  B,  the  pur- 
chaser from  B  is  estopped  to  aver  that  the  grantor  was 
not  seized  at  the  time  of  his  conveyance  to  A,  the  first 
grantee. 8  The  after-acquired  title  will  feed  the  estoppel 
created  by  the  conveyance  to  A,  and  conclude  the  grantor 
and  all  persons  claiming  under  him;  ^  and  this  is  held  to 
be  BO,  although  the  deed  to  A  was  a  deed  polL^^  The 
principle  underlying  an  estoppel  in  pais,  or  equitable 
estoppel,  is  that  it  would  be  a  fraud  in  a  party  to  assert 
what  his  previous  conduct  and  admissions  have  denied, 
when  on  the  faith  of  that  denial  others  have  acted.  ^^ 
Thus  a  j[>erson,  knowing  that  he  himself  has  the  title  to  a 
certain  tract  of  land,  nevertheless  participates  in  induc- 
ing another  to  purchase  it  from  a  third  person  who  has 
so  title,  will  not  be  allowed  afterward  to  assert  his  title, 
for  the  purpose  of  defeating  that  of  such  purchaser.  ^^  So  if 
one  man  encourages  another  to  settle  on  land  and  expend 
his  money  in  improving  it,  he  who  offers  the  inducement 
shall  not  afterward  allege  anything  against  the  settler's 
title. ^  So  if  the  owner  of  land  intentionally  leads  the 
public  to  believe  that  he  has  dedicated  it  to  public  use, 
he  will  be  estopped  from  contradicting  the  dedication, 
to  the  prejudice  of  those  whom  he  may  have  misled. ^^ 
And  if  one  who  has  the  equitable  title  dedicates  land  to 
the  public  use,  and  afterwards  acquires  the  legal  title,  he 
will  be  estopped  from  denying  the  dedication. ^^  So  the 
doctrine  of  estoppel  has  been  applied  to  the  adjustments 
of  boundaries  between  contiguous  estates;  lo  to  the  use  of 
a  well  on  the  land  of  another  to  which  the  party  claimed 
right  by  aserj^'^  to  prevent  a  party  from  asserting  a  lien 
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upon  lands;  18  to  the  case  of  a  claim  to  sorplas  moneys 
on  the  sale  of  lands;  ^^  and  to  preclude  a  party  from  as« 
serting  a  secret  equitable  title  as  against  the  legal  title.^ 
But  it  is  held  that,  under  the  statute  of  frauds,  it  is  not 
permissible  that  an  estoppel  in  pais  should  work  a  trans- 
fer of  the  legal  title  to  land.si 

1  Co.  Litt.  352  a:  and  see  Owen  v.  Bartholomew,  9  Pick.  520;  Wa* 
ter'8  Appeal,  35  Pa.  St.  527. 

2  Welland  Canal  Go.  v.  Hathaway,  8  Wend.  483;  24  Am.  Dec.  51; 
Titus  V.  Morse,  40  Me.  348. 

3  Andrews  v.  -Etna  Life  Ins.  Co.  12  N.  Y.  Week.  DIff.  452:  85  N.  Y. 
984:  Buckingham  v.  Hanna,  2  Ohio  St.  551:  Yuu  fieusselaer  v.  Kearney, 
11  How.  2D7;  Carver  v.  Jackson,  4  Peters.  83. 

4  Douglass  9.  Scott,  5  Ohio,  199;  Doe  v.  Dowdall,  3  Houst.  369;  11 
Am.  Hep.  767;  Sinclair  v.  Jackson,  8  Cowen,  5j<5:  Clark  v.  Baker,  14 
Cal.  biii.  A  grantor  may  be  held  to  be  estopped  by  dellvcriup;  a  deed 
to  afterwarcls  object  that  it  is  Inoperative  by  reason  of  informality  of 
execution:  Taylor  v.  Sangrain,  1  Mo.  App.  312. 

5  Trevivan  v.  Lawrence,  I  Salk.  27S;  Ooodtitle  v.  Bailey,  Cowp.597; 
Byrne  v.  Morehouse,  22  111.  MS:  Deun  v.  Cornell,  3  Johns.  Cas.  50a;  At- 
lantic Dock  Co.  V.  Leavltt,  54  N.  Y.  35;  Root  v.  Crack,  7  Pa.  St.  380; 
Jefferson  V.  Howell,  1  Houst.  183;  Stowo.  Wyse,  7  Conn.  214;  18  Am« 
Dec.  99;  Bowman  v.  Taylor,  2  Ad.A  £.278;  Carpenter  v.  Buller,  8 
Mees.  &  W.  212;  Kenny  v,  Aitken,  12  N.  Y.  Week.  Dig.  127;  Fredericks 
V.  Davis,  3  Mont.  251. 

6  See  Doe  v.  Oliver,  5  M.  ft  By.  202;  Helps  v.  Hereford,  2  Bam.  ft 
Aid.  242;  Jackson  v.  Bradford.  4  Wend.  610;  White  r.  Patten,  24  Pick. 
824;  Taylor  t;.  shufford,  4  Hawks,  11«;  15  Am.  Dec.  512. 

7  Doo  V.  Dowdall,  3  Houst.  369;  11  Am.  Bep.  761 ;  McCusker  v.  Mo* 
Evey,  <)  B.  I.  528;  11  Am.  Rep.  2f)5;  MIckles  v.  Towusend,  IB  N.  Y.  575; 
Dudley  o.  Caldwell,  19  Conn.  218;  Helps  v,  Hereford,  2  Bam.  ft  Aid. 
242.  ^ 

8  White  V.  Patten,  24  Pick.  324;  Ghamberlabi  v.Meeder,  16  N.  H. 
881;  Baxter  V.  Bradbury,  20  Me.  260;  Goodson  o.  Beacham.24  Oa.  150: 
Doe  V.  Dowdall,  3  Houst.  369;  11  Am.  Bep.  761;  Brown  r.  M'Cormick,6 

Watts,  60. 

9  McCusker  o.  McEvey,  9  B.  1. 528;  11  Am.  Bep.  295;  Doe  v.  Oliver, 
5  M.  ft  Ry.  202;  and  see  House  v.  McCormick,  57  N.  Y.  310;  Bortners  v. 
Kerau,  2i  Gratt.  43. 

10  McCusker  v.  McEvey,  9  B.  1. 528;  11  Am.  Bep.  295. 

11  Horn  t;.  Cole,  51  N.  H.  287;  12  Am.  Rep.  Ill ;  Simpson  t>.  Pearson, 
31  Ind.  1 ;  and  see  Zuchtmann  r.  Roberts,  109  Mass.  53;  12  Am.  Bep.  663; 
Chandler  v.  White,  84  111.  435;  Brant  v.  Virginia  Coal  etc.  Co.  !)3  U.  S. 
326;  Chapman  t'.  O'Brien,  2  Jones  &  S.  624;  Holmes  v.  Crowell,  73 
N.  C.  613;  Calrncross  v.  Lorlmer,  3  Macq.  829;  Bean  v.  Pettinglll,  7 
Rob.  (N.  Y.)  7.  But  a  party  can  never  be  estopped  by  an  act  that  is  il- 
legal and  void:  Mattox  v.  Hightshue,  39  Ind.  95. 

12  SherriU  v.  Sherrill,  73  N.  C.  8;  Gray  v.  Bartlett,  20  Pick.  193;  and 
see  Snodgrassv.  Ricketts,  13  Cal.  359;  WInchell  w.  Edwards,  57  111.41; 
Titus  V.  Morse,  40  Me.  34S;  Storrs  o.  Barker,  G  Johns.  Ch.  166;  10  Am. 
Dec.  316;  Mooro  v.  Bowman,  47  N.  H.  494;  Davidson  v.  SlUiman,  24  La. 
An.  225;  Pickard  v.  Sears,  6  Ad.  ft  E.  469. 

13  McKelvy  v.  Trubey,  4  Watts  ft  S.  323:  CamDbell  v.  Mays,  38  Iowa» 
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9:  nendenon  v.  Overton,  2  Terg.  894 ;  24  Am.  Dec.  492.  Compare  Bean* 
piand  V.  McKeen,  28  Pa.  St.  124;  Kochester  Ins.  Go.  o.  Martin,  13 
Minn.  59;  Jamison  «.  Cornell,  8  Hun,  A57. 

14  Hobbs  r.  Lowell,  19  Pick.  409;  State  v.  Trask,  6  Yt.  355:  Noyes  «. 
Ward,  19  Coim.  250;  Boyoe  v.  Kalbaagh,  47  Md.  334;  28  Am.  Rep.  464. 

15  Haukato  v.  WiUard,  13  Minn.  18; 

16  Layerty  n.  Moore,  32  Barb.  851 ;  Hoxey  v.  Clay,  20  Tex.  562:  Clark 
r.  Hulsey,  54  Oa.  603;  and  see  Stan  wood  v.  licLellau,  43  Me.  275: 
Katberf ord  V.  Tracey,48  Mo.  825:  8  Am.  Bep.  104;  Goveo.  Wbite,23 
Wis.  282;  Stewart  v.  Carleton,  31  Micb.  270:  fialloran  v.  Wbitcomb,  43 
Vt.  306. 

17  Stevens  v.  Dennett,  51 N.  H.  824 ;  and  see  Pool  v.  Lewis,  41  Ga.  162. 

18  Blackwood  o.  Jones,  4  Jones  £q.  56. 

19  Water's  Appeal,  85  Fa.  St  528. 

20  Wlnchell  v.  Edwards,  57  111.  41;  and  see  Honse  v.  McCormlck,  57 
N.Y.310. 

21  Hayes  v.  Livingston,  84  Mich.  884;  22  Am.  Bep.  583 ;  and  see  Davis 
r.  Davis,  26  Cal.  23;  MiDs  v.  Graves,  88  111.  466;  Ryder  v.  Flanders,  30 
Mich.  344;  Doe  v.  Walters,  16  Ala.  714.  But  see  i)igelow  v.  Foss,59 
Me.  162;  Brown  v.  Brown,  30  N.  Y.  519;  McCune  v,  McMiobael,  29  Ga. 
812;  Sbaw  v,  Beebe»  85  Vt.  205;  DeHerques  v.  Marti,  85  N.  T.  609. 

§  254.  Aocretion.~If  portions  of  soil  are  added  to 
real  estate  already  possessed,  through  the  operation  of 
natural  causes,  or  by  slow  and  imperceptible  accretion, 
the  owner  of  the  land  to  which  the  addition  has  been 
made  has  a  perfect  title  to  that  addition,  and  this  is 
called  title  by  accretion. ^  Alluvion  is  the  addition  made 
to  land  by  the  washing  of  the  sea,  a  navigable  river,  or 
other  stream,  whenever  the  increase  is  so  gradual  that  it 
cannot  be  perceived  in  any  one  moment  of  time.^  And 
the  right  to  future  alluvial  formations  is  a  right  inherent 
in  the  property,  and  an  essential  attribute  of  it;^  the 
title  thereto  is  the  result  of  natural  law,  in  consequence 
of  the  local  situation  of  the  land.**  And  it  is  held  that 
the  proprietor  of  lands  bounded  by  a  stream  is  entitled 
to  all  accretions  thereto,  caused  by  the  deposition  of 
alluvion  thereon,  without  regard  to  the  question  whether 
such  accretions  were  formed  solely  by  natural  causes,  or 
by  such  causes  influenced  by  the  artificial  works  of 
others,  and  without  regard  to  the  question  whether  such 
stream  is  navigable  or  not.^  But  all  islands,  and  other 
increase,  if  sudden  and  considerable,  arising  in  the  sea 
and  in  navigable  streams,  belong  to  the  sovereign  or  the 
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Btate.^  If  an  island  is  formed  in  a  stream  not  navigable, 
80  as  to  dlTide  the  channel  and  lie  partly  on  each  side  of 
the  thread  of  the  stream,  it  will  be  divided  between  the 
riparian  proprietors  on  the  opposite  sides  of  the  stream, 
according  to  the  original  thread  thereof.  ^  Seaweed 
thrown  upon  land  by  the  sea  is  considered  an  accretioni 
and  beloDgs  to  the  owner  of  the  soil.^ 

1  See  LoYingston  v.  County  of  8t.  Clair,  64  m.  86;  16  Am.  Rep.  S23. 

2  Trustees  etc.  v.  Dickinson,  9  Cosh.  A51 ;  Lovlngston  v.  County  of 
St.  Clair,  16  Am.  Rep.  527,  u. ;  2  Blackst.  Com.  262. 

3  Municipality  No.  2  v.  Orleans  Cotton  Press,  18  La.  122;  King  v, 
Ld.  Tarborough,  3  Bam.  ft  C.  91;  2  Bligh  N.  S.  147. 

4  Municipality  No.  2  v.  Orleans  Cotton  Press,  18  La.  122 :  Lo vingston 
V.  County  or  St.  Clair,  16  Am.  Rep.  527,  n.;  23  Wall.  63;  Aff'g,  S.  C.  6^ 

Xll.  56. 

5  Lovingston  o.  County  of  St.  Glair,  64  111.  66;  16  Am.  Rep.  523;  23 
Wall.  68;  Adams  v.  Frothingbam,  3  Mass.  353;  3  Am.  Dec.  151:  Banks 
V.  Ogden,2  Wall.  57;  Warren  v.  Chambers,  25  Ark.  120;  MidiUcton  o. 
Pritcliard,  3  Scam.  510:  and  see  Atty.-Cten.  c.  Cliambers,  4  Do  Gex  ft 
J.  65;  Ford  v.  Lacy,  7  Hurl,  ft  N.  151 ;  New  Orleans  v.  United  States.  10 
Peters,  662;  King  v.  Ld.  Yarborougb,  3  Bam.  ft  C.  91. 

6  2  Blackst.  Com.  262.  If  land  once  submerged  by  tbe  sea  shall 
again  bo  left  by  the  reflex  and  recess  of  tbe  sea,  the  owner  shall  again 
have  his  land  as  before,  if  he  can  make  out  where  and  what  it  wad: 
Murphy  v.  Norton,  61  How.  Pr.  197. 

7  Trustees  etc.  v.  Dickinson,  9  Cusb.  548;  Deerfield  r.  Arms,  17 
Pick.  41;  28  Am.  Dec.  276:  People  v.  Canal  Appraisers.  13  Wend.  355; 
Glrand  v.  Hughes,  1  Gill  ft  J.  249. 

8  Emans  v.  Tumbull,  2  Johns.  313;  3  Am.  Dec.  427.   See  S 12,  ante, 

* 

§  255.  Escheat.— The  mode  of  acquiring  title  by  es« 
cheat,  as  known  to  the  English  law,  is  of  strictly  feudal 
character,  and  does  not  exist  in  the  United  States.^  It 
was  an  incident  of  feudal  tenure,  whereby,  upon  the  death 
of  the  tenant  without  heirs,  the  estate  resulted  back  to 
the  lord  of  the  fee.^  So  the  English  doctrine  of  escheats 
arising  in  consequence  of  a  person  being  attainted  of 
treason  or  felony  is  done  away  with  in  thLs  country.* 
And  the  only  ground  of  escheat  practically  known  to  our 
laws  is  where  the  owner  dies  intestate,  leaving  no  inherit* 
able  blood ;  ^  in  which  case  the  lands  escheat  to  the  peo- 
ple, or  fall  back  into  the  common  ownership  of  the  State.^ 
But  generally,  a  process  known  as  an  "  inquest  of  office,'* 
or  '*  office  found,"  must  be  instituted  and  carried  on  in 
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the  name  of  the  State,  in  order  to  complete  its  title  to  the 
escheated  lands. <^  And  the  State  takes  the  title  which 
the  party  had,  and  none  other,  and  takes  it  in  the  plight 
and  extent  by  which  he  held  itJ  If  a  cestui  que  trust  dies 
intestate,  without  heirs,  the  trustee  will  hold  an  absolute 
estate  in  the  property,  discharged  of  the  trust.^ 

1  See  4  Kent  Com.  424 ;  BingsTold  tr.  Mallot,  1  Har.  A  J.  299. 

2  2  Greenl.  Cruise,  193, 194;  3  Dane  Abr.  140. 

8  U.  S.  Const,  art.  8,  S  8.  As  to  the  effect  of  the  Confiscation  Act 
(13  Stats,  at  Large,  089),  see  Wallach  v.  Van  Blswlck,  93  U.  S.202x 
Semmes  v.  U.  S.  91 U.  8. 21;  Day  v.  Mlcon,  18  Wall.  156. 

4  Sewall «.  Lee,  9  Mass.  863 ;  Bradley  v.  Dwight,  62  How.  Pr.  800. 

5  4  Kent  Com.  424;  Bradley  v.  Dwight,  62  How.  Pr.  300:  People  v. 
Conklin.  2  HIM.  67;  Wallaces.  Harmstad. 44 Pa.  St.  601;  Matthews  v. 
Ward,  10  6111  A  J.  443;  Jackson  v.  Jackson,  7  Johns.  214;  Scott  v. 
Cohen,  2  Nott  A  McC.  293:  M'Caughal  v.  Byan,  27  Barb.  376;  Nettles  v. 
Cummings,  9  Bich.  £q.  440:  Montgomery  v.  Dorion,  7  N.  H.  475:  Dono- 
van V.  Pitcher,  bi  Ala.  411;  25  Am.  Bep.  634;  Sands  v.  Lynnam.  27 
Gratt.  291;  21  Am.  Bep.  348.  The  State  takes,  not  as  heir,  bat  because 
there  are  no  heirs :  btate  e.  Ames,  23  La.  An.  69. 

6  See  2  Wash.  Beal  Prop.  444;  Commonw.  v.  Hite,  6  Leigh,  688;  29 
Am.  Dec.  226;  People  v.  Folsom,  6  Cal.  373;  Matter  of  Desilver,  5 
Bawle,  111;  28  Am.  Dec.  645.  But  see  4  Kent  Com.  434;  M'Caughal  v. 
Byan,  27  Barb.  376;  HoUlman  v.  Peebles,  1  Tex.  673;  Den  v.  O'Hanlon,  1 
K.  J.  682;  Crane  v.  Boeder,  21  Mich.  24;  4  Am.  Bep.  430. 

7  4  Kent  Com.  427;  Booland  r.  Dean,  4  Mason,  174. 

8  Matthews  v.  Ward,  10  Oill  A  J.  443.  See  Burgess  v.  Wheate,  1 
Black.  W.  123 ;  1  Eden,  177. 

§  256.  Eminent  domain.— Title  to  property  is  al- 
ways held  subject  to  the  right  of  eminent  domain  ;i  that 
is,  upon  the  implied  conidtion  that  it  must  be  surrendered 
to  the  government,  either  in  whole  or  in  part,  when  the 
public  necessities,  evinced  according  to  the  established 
forms  of  law,  demand  it.^  The  right  is  one  appertain  lug 
tg  the  sovereignty  of  the  State,  and  may  be  freely  exer- 
cised on  proper  occasions,  upon  allowing  just  compensa- 
tion to  the  owner  of  the  land  taken.^  And  the  legislature 
may  authorize  corpoi'ations  or  individuals,  as  well  as 
agents  of  the  government,  to  exercise  the  riglit.^  But 
while  the  State,  by  virtue  of  its  sovereignty,  has  the  power 
to  appropriate  private  property  for  public  use,  for  the 
purpose  of  promoting  the  general  welfare,^  it  has  no  right 
to  take  one  man's  property  and  give  it  to  another.*^   And 
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private  property  cannot  be  taken  for  private  ase,  even 
though  compensation  be  made.?  The  right  is  not  a  con- 
tinuing one,  unless  so  declaredf  and  it  is  strictly  con- 
strued.B  Ordinarily,  the  interest  vested  in  the  public  is 
only  an  easement,  and  when  the  nse  is  discontinued  and 
abandoned,  the  land  reverts  to  the  original  owner.^  But 
the  legislature  may  authorize  the  entire  interest  of  the 
owner  to  be  taken,  upon  the  payment  of  a  just  compensa- 
tion, if  it  deem  the  public  exigency  demands  it.^^ 

1  Oilmer  v.  Lime  Point,  18  GaL  229;  BaUey  v.  MitteDbeiger,  31  Pa. 
St.  37;  and  see  Boone  Corp.  S  91. 

2  People  V.  New  York,  82  Barb.  102.  The  rifirht  of  eminent  domain 
In  no  sense  depends  upon  any  contract  between  the  owner  and  tlM 
pablio:  Lamb  v.  Shottler,  M  Cal.  319. 

3  Weer  v.  St.  Paul  etc.  B.  B^  Co.  IS  Minn.  155:  Ash  v.  Cummlngs,  fiO 
K.  H.  591;  White  v.  NashvUle  etc.  R.  11.  Co.7  Hei8k.518;  Scudderv. 
Trenton  etc.  Co.  1  Saxt.  Ch.  tf»4;  23  Am.  Dec.  756. 

4  In  re  Fowler,  53  N.  Y.  60;  Boone  Corp.  S  92:  Beekman  v.  San^ 
toga  B.  B.  Co.  3  Paige,  45;  22  Am.  Deo.  679. 

5  Bichardson  r.  Yt.  Cent.  B.  B.  Co.29'\'t.465;  Matter  of  Bloom- 
field  Gas  Light  Co.  v.  Bichardson,  63  Barb.  437;  Cooper  v.  Williams,  4 
Ohio,  253;  22  Am.  Dec.  745. 

6  Brown  v.  Beatty,  34  Miss.  227;  People  v.  White,  U  Barb.  26; 
Harding  v.  Goodlett,  3  Yerg.  40 :  24  Am .  Dec.  546.  The  right  of  eminent 
domain  extends  to  corporate  franchises,  and  by  virtue  of  that  right 
the  bridge  of  a  corporation  can  be  taken  for  public  use,  and  made  a 
free  bridge :  Be  Towanda  Bridge  Co.  91  Pa.  St.  216. 

7  Soudder  v.  Trenton  etc.  Co.  1  Saxt.  Ch.  694;  23  Am.  Dec.  756; 
Wild  V.  Deig,  43  Ind.  455;  13  Am.  Bep  399;  08bom  v.  Hart,  24  Wis.  89; 
1  Am.  Bep.  161. 

8  People  V.  White,  11  Barb.  26;  and  see  Boone  Corp.  SS  M,  96. 

9  See  Boone  Corp.  S§  95,  250:  Livermore  v.  Jamaica,  23  Yt.  361{ 
People  V,  White,  11  Barb.  26 ;  Malone  v.  Toledo,  34  Ohio  St.  541. 

10  Boone  Corp.  $95;  De  Yaraigne  «.  Fox,  2  Blatchf.  95;  Heyward  v. 
Mayor  etc.  7  N.  Y.  814. 

§  257.  Public  grant— The  mode  of  creating  a  title  in 
an  individual  to  lands  previously  belonging  to  the  gov- 
ernment is  by  public  grant.^  The  title  in  such  case  is 
evidenced  by  an  instrument  called  a  patent,  which,  when 
regularly  and  properly  issued,  invest-8  the  party  with  a 
complete,  perfect  title .^  The  patent  is  conclusive  evi- 
dence of  the  validity  of  the  original  grant,  and  of  its 
recognition  and  confirmation,  and  of  the  survey  and  its 
conformity  with  the  confirmation,  and  of  the  relinquisl^ 
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ment  to  the  patentee  of  all  interest  of  the  government  in 
the  land.3  And  while  it  remains  in  force  it  is  conclusive 
as  against  a  junior  patent  for  the  same  lands>  And  it  is 
held  that  recitals  in  a  patent  are  evidence  against  a  per- 
son in  possession  of  the  land  without  title.'*  So  the 
action  of  the  land  officers  in  the  Land  Department  of  the 
Groneral  Government,  in  issuing  a  patent  for  any  of  the 
public  land,  subject  to  sale  by  pre-emption  or  otherwise, 
is  conclusive  of  the  legal  title,  in  all  courts  and  in  all 
forms  of  judicial  proceedings,  where  the  legal  title  must 
control.*  But  courts  of  equity  have  power  to  reform  or 
correct  patents,  or  to  declare  them  void,  or  to  grant 
other  appropriate  relief  in  cases'  of  fraud,  mistake,  or 
other  special  ground  of  equity  jurisdiction,  when  private 
rights  are  invaded.^  A  patent  is  not  necessary  in  all 
cases  to  confer  a  legal  title  to  soil,  of  which  the  govern- 
ment is  the  proprietor,  and  an  act  of  Congress  may  divest 
the  United  States  at  once  of  all  property  in  a  portion  of 
the  public  lands,  and  transfer  it  to  an  iudividual.s  And 
there  are  no  particular  terms  necessary  to  constitute  a 
grant  by  the  legislature.^  All  the  lands  in  the  Territories, 
in  the  first  instance,  belong  exclusively  to  the  United 
States,  subject  to  their  absolute  and  discretionary  dis- 
posal; 1^  and  no  State  or  Territory  has  a  right  to  interfere 
with  this  exclusive  control. ^^ 

1  See  2  Wash.  Beal  Prop.  517:  Perkins  v.  Blood.  36  Yt.  27S j  Coe  v, 
Bradley,  49  He.  388;  Doe  v.  Bearoslny,  2  AlcLean,  412;  Bice  v.  Railroad 
Co.  1  Black.  368;  lunes  v.  Crawford,  2  Bibb,  412;  Lansing  v.  Smith,  4 
Wend.  9;  21  Am.  Dec.  89. 

2  Patterson  v.  Tatnm,  3  Sawy.  164;  Gibson  o.  Choateau,  13  Wall.  92 : 
Green  v.  Liter,  8  Craiich,  229;  Goodlet  v.  Smithson,  5  Port.  245;  30  Am. 
Dec.  5iii:  Hoofnagle  v.  Anderson,  BCrauch,  229;  Boardman  v.  Keed.  6 
Peters,  328;  Griguon  v.  Astor,2  How.  319;  Doe  v.  McKllvaIn,  14  Ga. 
252;  Astrom  r.  Hammond,  3  McLean,  107;  Boods  v.  Symmes,  1  Ohio, 
281;  13  Am.  Dec.  (j21.  See  McGarraUan  o.  Mining  Co.  i)<i  U.S.  316.  A 
patent  issaed  without  authority  of  law,  or  by  an  officer  unauthor- 
ized to  gi-ant  it,  is  no  evidence  or  title :  Todd  v.  Fisheiv  26  Tex.  239. 

3  Boggs  V.  Merced  Co.  14  Cal.  361;  Luse  v.  Clark.  18  Cal.  535;  and 
see  Maxey  «.  O'Connor,  23  Tex.  238;  Harris  v.  McKlssack,34  Miss.  4641. 

4  Jackson  v.  Lawton,  10  Johns.  24;  6  Am.  Dec.  311;  Smelting  Co.  v. 
Kemp,  104  U.  S.  636. 

5  Boatner  v.  Ventress,  8  Martin  X.  8. 644;  20  Am.  Dec.  266:  Bagnell 
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V.  Broderlck,  13  Peters,  433;  Steiner  v.  Coxe.  4  Pa.  St.  2** ;  Downing  v. 
Gailagber,  2  Seig.  A  It.  455 ;  McGarraliau  r.  Mew  Idria  Hm.  Co.  49  GaL 
331. 

6  Johnson  v.  Towsley.  13  Wall.  72;  Garland  v.  Wynn,  20  How.  6; 
Hoore  v.  Bobbins,  m  U.  ti.  535;  Powers  v.  Lcitli.  53  Oal.  712;  Lamoni 
V.  Stlinson,  3  Wis.  645;  15(»yce  v.  Dunn,  29  Mich.  14ti:  State  r.  Bachel- 
der,  7  Minn.  121;  Sheple}  v. Cowan.  91  U.S. 340;  Quluby  v.  Couian, 
104  U.  S.  iia. 

7  Johnson  v.  Towsley.  13  Wall.  72;  Moore  v.  Bobbins,  06  U.  S. 
530;  Uisson  v.  Curry,  35  Idwa, 72:  United  States  o.  Throckmorton,  96 
U.  S.  (il;  Lyrto  v.  Arkansas,  22  How.  203.  Compare  Sacramento  Sav. 
Bank  r.  Uyues,50  Cal.  lUA;  Quinby  v. Conlau,  104  U.S.  42<);  Smelting 
Co.  V.  Kemp.  104  U.  S.(i26. 

8  Boatner  o.  Ventress,  8  Martin  N.  8. 644;  20  Am.  Dec.  266;  and  see 
Bloomer  r.  Stoilcy,  5  McLean,  158;  Terrett  v.  Taylor,  9  Cranch,  50; 
Strother  v.  Lucas,  12  Peters,  454;  Hall  v.  Jarvis,  65  IlL  302. 

9  Ward  r.  Bartholomew,  6  Pick.  40.0:  Proprietors  etc.  v.  Permit,  5 
K.  H.  2SU;  20  Am.  Dec.  580;  and  see  Fletcher  v.  Peck,  6  Ci-anch,  87; 
Sargent  o.  Simpson.  8  Me.  148. 

10  Irvine  r.  Marshall,  20  How.  558;  Johnson  v.  Mcintosh,  8  Wheat. 
543;  Pratt  v.  Brown,  3  Wis.  603.  See  Worcester  v.  Georgia,  6  Peters, 
643;  Doe  v.  Beardsley,2  McLean,  412. 

11  Irvine  v.  Marshall,  20  How.  558;  Gibson  v.  Chouteau,  13  Wall.  92; 
Acceptance  of  a  uatent  for  lands,  Issued  by  the  government  is  essen- 
tial to  its  taking   fleet:  Leroy  o.  Jamison,  3  Sawy.  369. 

§  258.  Pre-emption.— Pre-emption  is  a  right  secured 
by  law  to  bona  Jlde  settlers  on  the  public  lauds,  giving 
them  a  preference  over  others  in  the  purchase  of  such 
land.i  But  a  mere  entry  by  a  settler  upon  land,  with 
continued  occupancy  and  improvement  thereof,  gives  no 
vested  interest  in  it.^  His  settlement  protects  him  from 
intrusion  or  purchase  by  others,  but  confers  no  right 
against  the  government.*  He  has  no  title  or  estate  in  the 
land  which  he  can  sell  or  encumber;^  nor  is  a  pre-emp- 
tion right  an  estate  of  which  a  widow  can  be  endowed.^ 
The  land  continues  subject  to  the  absolute  disposing 
power  of  Congress  until  the  settler  lias  made  the  required 
proof  of  settlement  and  improvement,  and  has  paid  the 
purchase-money  .0  But  when  the  purchase-money  has 
been  paid,  and  the  receipt  of  the  proper  land  officer 
has  been  given  to  the  purchaser,  he  obtains  a  vested 
right  in  the  land.^  And  a  pre-emptive  right  to  enter 
lands  acquired  by  an  intestate  will  descend  to  his  heirs.* 

I  U.  S.  Bev.  stats,  ch.  4;  Craig  v.  Tappan,2  Sand.  Ch.  78;  Lyrte  v. 
Arkansas,  u  How.  328;  Hosmer  o.  Wallace,  97  U.  S.  575:  Quinby  p.  Con* 
lau,  104  U.  S.  420. 
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2  Whitney  v.  Frl^le,  9  WhII.  189.  See  Atherton  v.  Fowler,  96  U.  S. 
518;  Pickard  v.  KeUcy,  62  CaL  89. 

8   Whitney  v.  Frisbie,  9  Wall.  189. 

4  Craig  V.  Tappan,  2  Sand.  Ch.  78.  Compare  Delaoney  r.  Burnett, 
4  Oilm.  454. 

5  Davenport  v.  Farrar,  1  Scam.  314. 

6  Brown  v.  Throckmorton,  11 111.539;  Bosch  v.  Donohue,  31  Mich. 
483;  Grand  Gulf  B.  U.  v.  Bryan,  8  Smedes  &  M.  i68;  Uutton  v.  Frisbie, 
87  Cal.475;  Bower  v.  Hiffbee,  9  Mo.  261;  Whitney  o.  Frisbee,  9  Wall. 
189, 195;  Yosemite  Valley  Case,  15  Wall.  77;  Henry  v.  Welch,  4  La.  547; 
23  Am.  Dec.  490. 

7  Frlsble  v.  Whitney,  9  Wall.  187. 

8  Johnson  v.  Collins,  13  Ala.  323.  Equity  will  recognize  no  result- 
ing trust  In  favor  of  one  who  enters  laud  in  the  name  of  another  to 
evade  the  pre-emption  laws:  Higgins  v.  Hlggins,  65  Mo.  346. 

§  259.  Land  warrant.— Land  warrants  by  the  laws  of 
some  of  the  States  are  not  mere  chattels,  but  are  regarded 
as  a  kind  of  inchoate  title  to  lands,  and  descend  to  heirs. ^ 
An  entry  upon  land  under  a  land  warrant  can  be  made 
only  in  the  name  of  the  person  to  whom  it  was  issued,  or 
in  the  name  of  his  assignee.^  The  assignee  of  a  land 
warrant  fraudulently  procured  from  the  government  has 
no  higher  legal  rights  than  the  warrantee;  ^and  the  gov- 
ernment, though  the  warrant  be  regular  on  its  face,  is 
not  estopped  to  deny  its  validity,  although  it  be  in  the 
hands  of  an  assignee  for  value  and  without  notice.^ 

1  See  Beeder  v.  Barr,  4  Ohio,  458;  Brush  v.  Ware,  15  Peters,  98. 
Bat  see  Moody  v.  Hutchinson,  44  Me.  57. 

2  Galtv.  Galloway.  4  Peters,  332;  and  see  Thomas  v.  Boemer,  25 
Mo.  27;  Fort  v.  Wilson,  3  Iowa,  153. 

8   Bronson  v.  Keokuk,  3  Dill.  490. 

4   Bronson  p.  Keokuk,  3  Dill.  490. 

§  260.  By  execution.— The  title  derived  from  the 
sale  by  some  officer  of  the  law,  under  an  execution,  owes 
its  origin  to  modern  legislation,  and  was  unknown  to  the 
common  law.i  The  acquisition  of  title  in  this  way  is  a 
proceeding  in  invitum,  the  requisites  of  which  are  pre- 
scribed by  positive  law; 2  and  a  strict  compliance  with 
these  requisites  is  iudispensable  to  a  transfer  of  title.* 
Statutory  provisions  on  the  subject  vary  in  the  different 
States,  and  the  statutes  of  the  particular  State  should  be 
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consulted.^  It  is  held  in  the  New  England  States,  that 
•where  the  land  of  one  person  is  transferred  to  another 
under  an  execution,  it  must  appear  by  the  officer's  return, 
either  expressly  or  by  necessary  inference,  that  he  has 
proceeded  according  to  the  statute,  and  if  it  does  not  so 
appear,  the  defect  cannot  be  supplied  by  eridence  alU 
vnde,^  It  is  generally  required  of  the  creditor  that  he 
resort,  in  the  first  instance,  to  the  personal  estate  of  the 
debtor,  as  the  proper  and  primary  fund,  and  to  look  only 
to  the  real  estate  after  the  former  is  exhausted  and  found 
insufficient.^  But  the  neglect  of  the  officer  to  do  so  has 
been  held  not  to  affect  the  purchaser  at  an  execution  saleJ 
Kor  is  such  purchaser  affected,  though  the  execution  be 
subsequently  quashed  ;S  nor  even  if  the  judgment  was 
paid,  if  no  satisfaction  appeared  on  record,  and  he  was  a 
purchaser  without  notice.^  And  where  land  is  regularly 
sold  on  execution,  a  reversal  of  the  judgment  afterwards 
will  not  divest  the  title  of  the  purchaser.^^^  But  the  rule 
of  caveat  emptor  applies,  and  there  is  no  warranty  of 
title. ^^  In  those  States  in  which  the  sheriff  sells  the  land, 
he  must  execute  a  deed  thereof  to  the  purchaser  in  the 
mode  prescribed  by  statute;  ^^  and,  unless  otherwise  pro- 
vided by  statute,  the  purchaser  acquires  no  right  of  entry 
upon  the  land  until  he  obtains  a  deed.^^  But  in  many  of 
the  States,  a  sale  of  lands  by  a  sheriff,  under  an  execution, 
is  held  not  to  be  within  the  statute  of  frauds.^^  The  sale 
is  not  void,  but  may  be  enforced  by  the  purchaser  against 
the  sheriff,  and  the  giving  of  a  deed  compelled.^^  But  the 
purchaser  acquires  no  such  title  to  the  land  as  may  be 
sold  on  execution  against  him,  until  a  valid  deed  is 
executed.^  A  deed  executed  by  the  sheriff  before  the 
expiration  of  the  period  of  redemption  iixed  by  law  is 
inoperative,  because  at  the  time  "when  the  deed  was  ex- 
ecuted he  had  no  authority  to  make  it.i^ 

1  See  Davall  r.  Waters.  1  Bland  Ch.  569;  18  Am.  Dec.  350;  Jones  o. 
Jones,  1  Blaud  Cb.  443:  18  Am.  Dec.  327;  Bruch  v.  Lantz.  2  Rawie,  392; 
21  Am.  Dec.  458;  Uobart  r.  Fiisbie,  5  Conn.  5U2;  Parker  v.  Rale.  9 
Crauch,  64.  See  also  Wms.  Ileal  Prop.  66,  et  sea. ;  Stats.  1, 2  Viet.  c.  110: 
2, 3  Vict.  c.  11. 
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2  Mitchell  V.  Eirtland,  7  Conn.  231. 

3  Cox  0.  Joiner,  4  Bibb,  94 ;  Williams  v.  Jones,  1  Bush.  621 ;  Klntz  v. 
Long,  30  Pa.  St.  501;  Plckerlngr  v.  Reynolds,  ill  Mass.  83;  Emmous  0. 
Wiluams,  28  Tex.  776;  Dlckerman  ©.Burgess,  20  111.  266;  Dehaven's 
Appeal,  75  Pa.  St.  237;  Tyler  v.  Wllkerson,  27  Ind.  450. 

4  See  4  Kent  Com.  42.9,  et  seg. ;  1  Greenl. -Cruise,  539,  n. 

5  Jackson  v.  Woodman,  29  Me.  266 ;  Avery  v .  Bowman,  39  N.  H.  392 ; 
Sleeper  ».  Newbury  Seminary,  19  Vt.  451  jLltchfleld  v.  Cudworth,  15 
Pick.  28;  Bissell  v.  Moouey,  33  Conn.  411;  Wilcox  v.  Emerson,  10  B.  I. 
270;  14  Am.  Bep.  683. 

6  4  Kent  Com.  430;  and  see  Garnet  v.  Macon,  6  Call,  608;  Hawley  0. 
James,  5  Paige,  317;  Murdock  v.  Hunter,  1  Brock.  135. 

7  Frakes  v.  Brown,  2  Blackf.  295;  and  see  Spencer  v.  Champion,  13 
Conn.  11. 

8  Doe  V.  Snyder,  3  How.  (Miss.)  66. 

9  Jackson  v.  Cadwell,  1  Cowen,  622.  See  Sweeney  r.  Craddocks,  6 
Hon.  B.  590. 

10  Feger  v.  Keefer,  6  Watts.  297.  A  purchaser  of  property  who 
takes  title  under  a  decree  or  judgment  of  a  court  that  was  without 
lurisdlctlon  to  grant  it  acquires  no  title,  and  any  party  having  a  valid 
title,  but  out  of  possession,  may  bring  ejectment:  Weidersum  v. 
Kauman,  62  How.  Pr.  369. 

11  Saunders  v.  Pate,  4  Band.  8;  Hand  v.  Grant,  10  Smedes  &  M.  514; 
Neal  V.  Gilla8py,56Ind.451:  26  Am.  Bep.  37;  Lang  v.  l/Varlng,  25  Ala. 
625;  Boberts  v.  Hughes,  81  III.  130;  25  Am.  Rep.  270;  Wood  vTLewls.  14 
Pa.  St.  9.  'i  he  purchaser  must  accept  the  debtor's  position  as  to  iia* 
bilities  legal  or  equitable  existing  either  as  encumbrances  or  as  inci- 
dents of  the  title:  Bryan  v.  Sharp, 4Cal.  349;  Carewv.  Love,  30  Ala. 
677;  Polhemus  v.  Erapsou,  27  N.  J.  Eq.  190;  Morton  v.  Welboru,2l  Tex. 
772;  Frost  v.  Yonkers  Savings  Bank,  70  N.  Y.  553;  26  Am.  Bep.  627. 

12  See  Hawley  v.  Cramer.  4  Cowen,  717 ;  Harrison  v,  Kramer,  3  Iowa, 
64S;  Anthony  v.  Wessel,  9  Cal.  103. 

13  Simonds  v.  Catlin,  2  CaineB,61;  Young  0.  Withers,  8  Dana,  165; 
and  see  Allen  v.  Moss,  27  Mo.  354. 

14  Hadden  v.  Johnson,  7  Ind.  394;  Hart  v.  Rector,  13  Mo.  497;  Boring 
V.  Lemmon,  5  Har.  &  J.  223;  Elfe  v.  Gadsden,  2  Rich.  373:  and  see 
Hoorhearl  v.  Pearce,  2  Ycates,  456.  In  New  York,  no  title  will  pass  to 
a  purchaser  of  lands  at  sheriff's  sale,  imless  some  deed  or  memorandum 
thereof  signed  by  the  sheriff  is  given:  Jaclcson  v.  Catlin,  2  Johns.  248. 

15  People  V.  Irvln.  14  Cal.  428. 

16  Hagerman  v.  Jackson,  1  Wend.  502;  Kidder  v.  Orcutt,  40  Me.  589; 
Bowman  v.  People,  82  ill.  246;  Hinsdale  v.  Thornton,  74  N.  C.  167.  But 
compare  Morrison  v.  Wurtz,  7  Watts,  437;  Stump  v.  Henry,  6  Md.  209. 

17  Gorham  v.  Wing,  10  Mich.  486;  Bemal  v.  Glelm.33Cal.  668.  A 
purchaser  of  land  at  a  sheriff's  sale  upon  execution  takes  such  an 
es.tate  therein  as  the  debtor  had  at  the  time  of  sale,  and  none  other: 
Scott  V.  Purcell,  7  Blackf.  66;  Hildreth  p.  Sands,  2  JoUnS.  Ch.  35.  In 
order  to  perfect  his  title,  be  must  pay  off  all  prior  liens  of  every  kind; 
Isier  V.  Colgrove,  75  N.  C.  334 :  and  see  Plndall  v,  Trevor,  30  Ark.  249; 
Polhemus  v.  Empson,  27  N.  J.  Eq.  190. 

§  261.  Tax  deed. — Another  statutory  mode  of  di- 
vesting the  title  of  one  owner  of  lands,  and  creating  a 
title  to  the  same  lands  in  another,  is  by  a  sale  of  the  lands 
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for  the  payment  of  taxes,  by  some  officer  dul^r  autbor- 
ized.i  But  the  power  to  sell  land  for  taxes  is  a  mere 
naked  one,  not  coupled  with  an  interest,  and  the  law  re- 
quires that  every  prerequisite  to  the  exercise  of  that 
power  must  precede  its  exercise;  ^  the  agent  must  strict- 
ly pursue  the  power,  or  his  act  will  not  be  sustained  by 
it.B  And  the  party  claiming  title  under  the  power  is 
chargeable  with  notice  of  every  irregularity  in  the  pro- 
ceedings of  the  officers,  and  the  burden  is  upon  him  to 
show  the  faithful  execution  of  the  power.^  He  must 
establish  affirmatively  that  the  officers  acted  strictly  in 
conformity  with  the  law;  ^  and  the  proof  must  be  made 
aliunde,  and  not  by  the  deed  itself.^  Neither  the  deed 
nor  its  recitals  are  even  prima  facie  evidence  of  compli- 
ance with  the  statutory  requisites.?  But  in  many  of  the 
States,  the  stringency  of  the  common  law  in  this  respect 
has  been  relaxed  by  statute,  so  far  as  to  make  tax  deeds 
prima  facie  evidence  of  the  regularity  of  the  preliminary 
proceedings,  as  well  as  of  the  sale  itself. &  The  statute 
raises  a  presumption  in  favor  of  the  validity  of  the  pro- 
ceedings, and  shifts  the  burden  of  proof  to  the  party  con- 
testing the  sale.^  But  this  presumption  does  not  affect 
in  the  least  the  substantial  rights  of  the  parties,  and  a 
tax  deed  with  a  prima  facie  presumption  of  validity  in 
its  favor  is  no  better  when  proved  to  be  void  than  a  tax 
deed  that  has  no  such  presumption  in  its  favor.^^  And 
an  act  of  the  legislature,  declaring  a  tax  deed  conclusive 
evidence  that  all  of  the  essential  requirements  of  the  law 
regulating  the  exercise  of  the  taxing  power  were  com- 
plied with,  is  held  to  be  unconstitutional;^  but  it  is 
otherwise  of  an  act  which  declares  the  deed  conclusive 
evidence  of  the  regularity  of  the  sale  only.^  If  land  not 
taxable  is  levied  upon  and  sold  for  taxes,  the  tax  deed  is 
absolutely  void,^^  and  the  Statute  of  Limitations  does  no$ 
run  in  favor  of  the  holder  of  the  deed  from  the  date 
thereof,  and  against  the  original  owner  of  the  land  or  his 
grantee.-^"^    But  where  the  officer  gives  an  imperfect  or 
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informal  tax  deed,  which  does  not  pass  the  title,  he  may, 
on  his  own  motion,  give  a  second  deed,  correct  in  fact  and 
regular  in  form.^* 

1  See  Atkins  v.  Klnnan,  20  Wend.  249;  Boardman  v.  Bonme,20 
Iowa,  134;  Folk  V.  Rose, 25  Md.  153;  Stierlin  v.  Daley,  37  Mo. 433;  Col« 
man  v.  Anderson,  10  Mass.  105;  Corwln  v.  Merrltt,  S  Barb.  343;  People 
V.  Mayor  etc.  4  N.  Y.  424. 

2  Jackson  o.  Shepard,  7  Gowen,  68:  17  Am.  Dec.  502;  Ronkendorfl 
V.  Taylor,  4  Peters,  349;  Williams  v.  Peyton,  4  Wheat.  77;  Scales  v. 
Alvls,  12  Ala.  617 ;  Harrington  v.  Worcester,  6  Allen,  576. 

3  Jackson  v.  Shepard,  7  Cowen,  88;  17  Am.  Dec.  502;  Sampson  v. 
Harr,  7  Bazt.  486.  A  tax  collector's  deed  based  upon  an  invalid  sale 
passes  no  title:  Forster  v.  Forster,  129  Mass.  559. 

4  Norrls  v.  Russell,  5  Cal.  249;  Bush  v.  Davison,  16  Wend.  550: 
Sharp  V.  Speir.  4  Hill.  86;  Polk  v.  Rose,  25  Md.  153;  Denning  v.  Smith,  3 
Johns.  Ch.  344;  Sutton  9.  Calhoun,  14  La.  An.  209;  Langdon  v.  Poor,  20 
Vt.  15. 

5  Polk  V.  Rose,  25  Md.  153;  Thatcher  v.  Powell,  6  Wheat.  119:  Jack- 
son  t>.  Esty,  7  Wend.  148;  Ferris  t>.  Coover,  10  Cal.  589;  Worthing?  p. 
Webster,  45  Me.  270.  If  land  be  sold  for  taxes,  a  part  of  which  are  valid 
and  a  part  Illegal,  the  whole  sale  and  the  tax  deed  will  be  void :  Wills 
v.  Austin,  53  Cal.  152. 

6  Jackson  v.  Shepard,  7  Gowen,  88;  17  Am.  Dec.  502;  Jesse  v.  Pres- 
ton, 5  Gratt.  120:  Jackson  0.  Roberts,  11  Wend.  432;  Phillips  v.  Sher* 
man,«l  Me.  548;  Reed  v.  Field,  15  Vt.  67i. 

7  Brown  v,  Wright,  17  Vt.  97;  Hill  v.  Draper,  10  Barb.  463;  Shearer 
V.  Corbin,  1  McCrary  rO.  G.)  306;  Hoyt  v.  Dillon,  19  Barb.  644;  Jackson 
V.  Shepard, 7  Cowen,  88;  17  Am.  Doc.  502 ;  Weyand  ».  Tipton,  5  Serg.  & 
R.  332;  and  see  McAllister  0.  SliawJiO  Me.  348.  But  compare  Currie  v. 
Fowler,  5  Marsh  J.  J.  145;  Allen  p.  Robinson,  3  Bibb,  326. 

8  Ferris  ».  Coover,  10  CaL  589;  Person  v.  O'Neal,  82  La.  An.  228; 
O'Grady  V.  Barnlsbel,23  Gal.  287:  Madland  v.Benlaiid,  24  Minn.  372; 
Johnson  v.  £lwood,53  N.  Y.431;  Stewart  v.  McSweeny,  14  Wis.  468; 
Hart  V.  Smith,  44  Wis.  213;  Bowman  r.  Cockrill,6  Kan.  311;  Garden- 
hire  V.  Mitchell,  21  Kan.  83;  Stanberry  v.  SlUon,  13  Ohio  St.  571;  State 
V.  Herron,  29  La.  An.  848;  Lee  v.  Jeddo  Coal  Co.  84  Pa.  St.  74 ;  and  see 
Steeple  v.  Downing,  60  Ind.  478. 

9  Taylor  v.  Miles,  ft  Kan.  498;  7  Am.  Rep.  658;  Johnson  r.  Elwood, 
53 N.  Y.431;  Blsco«,v.  Coalter,  18  Ark.  423;  WiU^ams  v.  Kirkland,  13 
Wall.  3U6;  and  see  Easton  v.  Savery,  44  Iowa,  654;  Daniels  v.  Burso,  40 
IU.807. 

10  Taylor  v.  Miles,  5  Kan.  498;  7  Am.  Rep.  558. 

11  McGready  t>.  Sexton,  29  Iowa,  356:  4  Am.  Bep.  214;  Gould  v. 
Thompson,  45  Iowa,  450;  Abbott  v.  Llndenbower,  42  Mo.  162;  46  Mo. 
291;  Qnlnlon  v.  Rogers,  12  Mich.  168;  Curry  v.  Hinman,ll  Hi.  428;  Peo- 
ple v.  Mitchell,  45  Barb.  212. 

12  Martin  r.  Cole,  38  Iowa,  I4l;  Stead  v.  Cource,  4  Cranch,  303;  Cal- 
lanan  r.  Hurley,  93  U.  S.  387;  Doughty  v.  Hope,  1  X.  Y.  79;  3  Denio,  595. 

13  Taylor  v.  Miles,  5  Kan.  498;  7  Am.  Rep.  558. 

14  Taylor  v.  Miles,  5  Kan.  498;  7  Am.  Rep.  658;  and  see  Lain  v. 
Shepardson.  18  Wis.  69;  Moore  v.  Brown,  11  How.  414;  Leffingwell  p. 
Warren,  2  Black,  599. 

15  McCready  v.  Sexton,  29  Iowa,  356;  4  Am.  Rep.  214;  Woodman  v. 
Clapp,  21  Wis.  850;  21  Wis.  355;  Mazcy  v.  Clabaugh,  1  Gilm.  26;  and  see 
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Gibson  V.  Bailey,  9  N.  H.  IdH;  Thomas  v.  Kennedy,  24  Iowa,  397.  Titles 
to  a  vast  amoaut  of  real  property  la  many  of  the  States  rest  upon  sales 
of  executors  and  administrators  under  the  order  of  a  coart:  see  Wat* 
kins  p.  Holman,  16  Peters,  62. 
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§  262.  Definition  of  title  by.— Title  by  descent  or 
hereditary  succession  is  a  title  acquired  by  act  or  opera- 
tion of  law,  as  contradistinguished  from  title  by  pur- 
chase, or  by  the  act  or  agreement  of  the  parties,  i  It  is 
the  title  whereby  a  man,  on  the  death  of  his  ancestor, 
acquires  his  estate  by  right  of  representation  as  his  heir 
at  law;  2  and  such  estate  is  called  an  inheritance.^  The 
law  itself  casts  the  estate  upon  the  heir  immediately  on 
the  death  of  the  ancestor,  and  he  cannot  disclaim  it,  even 
if  he  would.*  If  the  estate  is  not  devised  to  some  other 
person,  although  the  intention  be  ever  so  manifest  to 
disinherit  the  heir,  the  law  still  casts  the  estate  upon 
him.fi  In  cases  of  doubt,  the  heir  is  to  be  preferred.** 
Title  by  descent  is  not  derived  from  natural  law,  and  all 
statutes  regulating  the  subject  may  be  considered  as  pos- 
itive, and  in  some  degree  arbitrary,  rules.'' 

1    See  S  246,  ante:  Donahue's  Estate.  36  Cal.  329. 
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2  2  Blackst.  Com.  201 ;  4  Kent  Cora.  374.  The  belr  is  not  to  be  dis- 
inherited by  anything  less  than  a  clearly  apparent  Intention  to  pass 
the  estate  in  another  line  of  succession:  Gowles  v.  Cowles,  53  Pa.  St. 
175. 

3  2  Blackst.  Com.  201;  2  Greenl.  Cruise,  135;  and  see  McMakln  v. 
Hlchaels,  23  Ind.  462;  Mace  v.  Cushman,  45  Me.  250. 

4  2  Blackst.  Com.  201 ;  Smith  v.  Smith,  23  Ind.  202;  Bnmey  v.  WO- 
son,  11  Ohio  St.  42B;  Overtarf  v.Dugan,  29  Ohio  St.  230;  and  see  Bax- 
ter V.  Bradbury,  27  Me.  260. 

5  Gage  V.  Gage,  29  N.  H.  533;  Mclntlre  v.  Cross,  8  Ind.  444;  Haxtun 
V.  Corse,  2  Barb.  Ch.  506;  Wright  o.  Hicks,  12  Ga.  155. 

6  Walker  v.  Walker,  28  Pa.  St.  40:  and  see  Buckley  v.  Buckley,  11 
Barb.  43;  Gilpin  v,  Holllngs worth,  3  Md.  190. 

7  Haven  v.  Foster,  9  Pick.  127.  See  Davis  v.  Stinson,  63  Me.  493; 
Cannon  v,  Nowell,  6  Jones  L.  436. 

§.  263.  What  descends  to  heir.— Kot  oMy  every 
freehold  interest  in  land,  but  also  heir-looms,^  and  all 
such  chattels  as  are  annexed  to  or  connected  with  the 
freehold,  descend  to  the  heir.*''  As  between  heir  and 
executor,  the  rule  of  succession  obtains  with  the  most 
rigor  in  favor  of  the  inheritance. ^  Standing  trees  and 
growing  grass  descend  to  the  heir.^  An  interest  in  a 
contract  for  the  purchase  of  lancl.  is  real  estate,  and 
descends  to  the  heirs  of  the  purchaser.^  But  where  a 
contract  for  the  sale  of  land  is  void,  or  cannot  be  en- 
forced by  reason  of  letches  in  the  purchaser,  on  the  death 
of  the  vendor  the  land'  descends  to  his  heirs.8  Where, 
under  a  grant  made  by  Congress,  a  person  was  entitled 
to  certain  land,  but  died  before  a  patent  was  issued,  it 
was  held  that  the  property  descended  to  his  heirs. 7  So 
Jands  purchased  by  the  intestate  at  a  tax  sale  descend  to 
his  heir,  though  a  deed  had  not  been  made  to  the  ances- 
tor.* So  a  survey  of  lands,  preliminary  to  a  purchase 
from  the  State,  but  not  perfected  by  grant,  is  a  descendible 
interest.^  Kent  accruing  out  of  land,  upon  a  lease 
granted  by  the  owner  in  fee,  and  which  does  not  become 
due  till  after  the  death  of  the  lessor,  is  a  chattel  real, 
which  descends  to  the  heir  as  part  of  the  inheritance.i<> 
When  the  relation  of  trustee  and  cestui  que  trust  exists, 
on  the  death  of  tlie  trustee  nothing  but  the  mere  legal 
estate  descends  to  his  heirs.  ^    If  the  trusteOj  in  violation 
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ef  his  trust,  buys  land  with  the  money  of  the  cestui  que 
tnMt,  and  takes  the  conveyance  to  himself,  the  estate 
descends  to  the  heirs  at  law  of  the  cestui  que  trust.^ 

1  See  S  8,  ante, 

2  See  §  9»  ante ;  Walker  v.  Sherman,  20  Wend.  646. 

3  House  V.  House,  10  Paige,  15S;  Buckley  v.  Buckley,  11  Barb.  43; 
O'Dougberty  v.  Felt,  (»  Barb.  225. 

4  Bank  of  Lanslngburgh  v.  Crary,  1  Barb.  542;  Warren  v.  Leiand.  % 
Barb.  U13 ;  §  5,  ante.   AuU  see  Foster  v.  Gorton,  5  Pick.  185. 

5  Griffith  V.  Beecher,  10  Barb.  432;  Hoore  v.  Burrows,  84  Barb.  178; 
Knolls  V,  Bamliart,  9  Hun,  443;  Pelton  v.  Fire  Ins.  Co.  77  N.  Y.  (i07. 

6  McKay  v.  Carrlngton.  1  McLean.  53:  and  see  Flanders  v.  DaYls, 
19  N.  H.  139;  Stump  v.  Gaby.  117  £ug.  L.  A  £q.  357. 

7  Forsythe  v.  Ballanco,  6  McLean,  562 :  ar  .1  see  Oilpln  v.  HolUngs- 
worth,  3  Md.  Cli.  lUU;  Frizzle  v,  Yeacb,  1  Dana,  211. 

8  Bice  r.  White,  8  Ham.  (Ohio)  216:  and  see  Kline  v.  Bowman,  19 
Pa.  St.  24;  Dalrymple  v.  Taneyhlll,  4  Md.  Ch.  171. 

9  Hansford  v.  Minor.  4  Bibb,  885.  A  contingent  Interest  is  de- 
scendible: Clapp  V.  Stoughton,  10  Pick.  463.  An  equity  of  redemp- 
tion Is  real  estate,  and  descends  to  the  heir  of  the  mortgagor:  Asay  t. 
Hoover,  5  Pa.  St.  21 ;  and  see  Roosevelt  v.  Fulton,  7  Ck)weu,  71. 

10  Green  v.  Massle,  13  HI.  363. 

11  Walton  V.  Coulson,  1  McLean,  132;  Martin  v.  Price.  2  Rich.  Eq. 

412. 

12  Held  V.  Finch,  11  Barb.  399;  and  see  Asay  v.  Hoover,  6  Pa.  St.  21; 
Lhidsay  v.  Pleasants,  4  Ired.  £q.  820.  Where  there  has  been  a  conver- 
sion of  land  Into  money  for  a  specific  purpose,  upou  its  attainment 
the  proceeds  descend  as  money,  and  not  as  laud:  Large's  Appeal,  54 
Pa.  St.  383. 

§  264.  "Who  may  be  heirs.~By  the  common  law  of 
England,  persons  who  are  capable  of  claiming  an  estate 
by  way  of  inheritance  mast  be,  first,  legitimate,  that  is, 
begotten  or  born  in  lawful  wedlock  ;i  second,  they  must 
be  either  natural-born  citizens,  or  have  been  duly  nat- 
uralized;^ third,  they  must  not  have  been  attainted  of 
treason  or  felony,  or  claim  through  any  ancestor  who  was 
so  attainted.8  These  several  heads  and  their  statutory 
modifications  will  be  more  fully  considered  in  subsequent 
sections.^ 

1  Co.  Lltt.  7  b;  Doe  v.  Vardlll,  5  Bam.  <fe  C.  438;  6  BIng.  K.  C.  885; 
BoUerman  v.  Blake,  11  N.  Y.  Week.  Dig.  555;  Does.  Bates, 6  Biackf. 
533;  Cooley  v.  Dewey,  4  Pick.  93;  Stover  v.  Boswell,  3  Dana,  233;  Kirk- 
Patrick  V.  Bogers,  6  ired.  £q.  130^  Miller  v.  Miller,  iS  Hun,  507. 

2  Doe  V.  Jones,  4  Term  Bep.  300:  Jackson  r.  Beach,  1  Johns.  Gas. 
^:  and  see  Hoiliman  v.  Peebles,  1  Tex.  673;  Munroe  v.  Merchant,  29 
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§  265.  Consangainlty,  or  kindred.— The  common* 
law  doctrine  of  inheritance  depends  on  the  nature  of 
kindred,  and  the  several  degrees  of  consanguinity .^  And 
consanguinity,  or  kindred,  is  defined  to  be  the  connection 
or  relation  of  persons  descended  from  the  same  stock  or 
common  ancestor,^  who  is  the  stii^pa  or  root  from  whom 
the  line  of  descent  is  traced.'^  Consanguinity  is  either 
lineal  or  collateral.^  The  former  subsists  between  per- 
sons of  whom  one  is  descended  in  a  direct  line  from  the 
other,  such  as  father  and  son;  ^  the  latter  subsists  between 
persons  lineally  descended  from  the  same  common  ances- 
tor or  stirpa,  but  not  one  from  the  other.^  Thus,  an  uncle 
and  nephew  are  collaterally  related,  since  each  may  trace 
his  line  of  descent  to  the  same  common  ancestor  J  The 
mode  of  computing  the  degrees  of  consanguinity  by  the 
canon  and  common  law  is  to  begin  at  the  common  ances- 
tor and  reckon  downwards,  and  in  whatever  degree  the 
two  persons,  or  the  most  remote  of  them,  is  distant  from 
the  common  ancestor,  that  is  the  degree  in  which  they 
are  said  to  be  related.^  Thus,  two  brothers  .are  related  in 
the  first  degree,  because  from  the  father  to  either  of  them 
is  but  a  single  step;  but  an  uncle  and  nephew  are  related 
in  the  second  degree,  because  the  latter  is  two  degrees 
removed  from  the  common  ancestor.^  By  the  rule  of  the 
civil  law,  which  has  been  generally  adopted  in  the  United 
States,  the  degrees  of  consanguinity  are  computed  "by 
adding  together  the  number  of  degrees  there  are  between 
each  of  tlie  two  persons  whose  relationship  is  to  be  ascer- 
tained and  the  common  ancestor  **;^^  and  according  to  this 
rule,  brothers  are  related  in  the  second,  uncle  and  nephew 
in  the  third,  and  cousins  in  the  fourth  degree  of  kindred  .^^ 

1  2  Blackst.  Com.  202. 

2  2  Blackst.  Com.  202;  2  Greenl.  Gnilse,  19L 
''32  Blackst.  Com.  204;  2  Wash.  Beal  Prop.  405. 

4   2  Blackst.  Com.  202. 

Boo^B  REAL  raor.— 86. 
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6   2  BlftCkst.  Com.  208. 

6  2  Blackat.  Com.  2U4;  2  Wash.  Beal  Prop.  405, 406. 

7  2  Wash.  Beal  Prop.  406. 

8  Co.  Litt.  23 ;  2  Blackfit.  Com.  206;  2  GreenL  Cralae»  137,  U8;  4  Kent 
*  Com.  413. 

9  2  Blackst.  Com.  206, 207. 

10  2  Wash.  Beal  Prop.  406.    The  clyil-Iaw  rale  of  computation  of 
degrees  of  kindred  is  the  law  in  all  the  States  of  the  Union  except 

.North  Carolina:  Clayton  v.  Drake,  17  Ohio  St.  367. 

11  2  Wash.  Beal  Prop.  406;  4  Kent  Com.  412, 413. 

§266.  What  law  oontrols.— Wlien  lands  axo 
•claimed  by  descent,  the  capacity  to  take  must  have  ex- 
isted in  the  heir  at  the  moment  of  the  death  of  the  ances- 
tor; 1  and  such  capacity,  as  well  as  the  right  of  the  State, 
in  the  event  of  there  being  no  person  to  inherit,  must 
.  depend  upon  the  law  in  force  at  the  time  of  the  ancestor's 
death.3  And  although  the  capacity  to  take  may  be  en- 
larged by  subsequent  laws,  yet  such  laws  cannot  oper- 
ate retrospectiyely  to  divest  an  estate  in  lands  which  then 
vested  in  the  State.^  And  lands  are  to  descend  according 
to  the  laws  of  the  State  in  which  they  are  situated,  irre- 
spective of  the  domicile  of  the  person  dying  intestate,  or  of 
those  claiming  as  heirs.^ 

1  Donovan  v.  Pitcher.  63  Ala.  411:  25  Am.  Rep.  634:  and  see  People 
V.  Conklln,  2  Hill.  67;  Dawson  v.  Godfrey,  4  Oranch,  322;  Anson  v. 
Stein,  6  Clarke,  150. 

2  White  V.  White,  2  Met.  (Ky.)  185:  Lee  v.  Smith,  18  Tex.  141 1 
McGaughey  v.  Henry.  15  Mon.  B.  383;  Miller  v.  Miller,  10  Met.  401; 
Marshali  v.  King,  24  Miss.  85. 

3  Donovan  v.  Pitcher,  53  Ala.  411 ;  25  Am.  Bep.  634. 

4  Potter  o.  Titcomb,  29  Me.  300;  and  see  Smith  v.  Kelly,  23  Miss. 
167:  Smith  v.  Derr,  34  Pa.  St.  126;  BoUerman  v.  Blake,  24  Hun,  187;  11 
N.y.  Week.  Dig.  655* 

§  26^.  niegitiinate  children.— Illegitimate  chil- 
dren, or  bastards,  are  not  capable  of  being  heirs  by  the 
'Common  law.^  And  as  bastards  cannot  be  heirs  them- 
selves, neither  can  they  have  any  heirs  except  those  of 
their  own  bodies.^  But  the  illegitimacy  of  a  married 
woman's  child  can  in  general  be  inferred  only  from  the 
Impossibility  of  the  husband's  access.^  The  rule  of  the 
common  law  which,  excludes  children  and  relatives  who 
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are  lllegitimato  from  the  Inheritance  has  heen  modified^ 
by  statute  in  nearly  all  tbe  States,  and  especially  to  tbe- 
«xtent  of  proTiding  that,  aa  between  mothers  and  their 
illegitimate  childreD,  the  latter  can  inherit  from  an£ 
transmit  to  the  former  real  and  personal  estates.*  Iiv 
eome  of  the  States  bastards  may  be  rendered  legitimate- 
by  the  subaeg.ueat  intermarriage  of  their  parents;'  in 
otharB,  by  a  deed  or  wTiting  executed  by  Ihe  father,  dis-- 
tinctly  acknowled^Dg  the  paternity  of  the  child,  and 
Bttestad  by  a  competent  witness.*  Children  bom  before 
matrltve,  though  by  the  laws  of  the  country  in  which 
thoy  are  bom  the  subsequent  marriage  of  theic  parent* 
may  reader  them  legitimate,  are  not  capable  of  inherit- 
ing land  in  Engliuid.'  And  It  is  held  in  Pennsylvania, 
that  a  child  bom  out  of  wedlock,  and  made  legitimate  by 
the  laws  of  another  State,  is  not  thereby  rendered  capa- 
ble of  inheriting  land  in  the  former  State.'  So,  in  New 
York,  the  common-law  rule,  that  in  respect  to  descent  the 
personal  tlatut  of  legitimacy  acquired  uniler  foreign  law 
does  not  confer  the  right  of  inheritance  of  real  property, 
■till  obtains  .• 

,■  Fnlti.^cwoad.ira  Uasa-Mi  Bnrwlck  tF.HIUer.  4 
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5  See  Hunter  v.  Whltworth.  9  Ala.  965;  Dickinson's  Appeal,  43 
•Conn.  491:  19  Am.  Bep.  556. 

6  Bee  Hunt  0.  Hunt,  37  Me.  833.  Connecticut  has  passed  no  statute 
■deflniQff  the  rights  of  bastards,  and  in  that  State  a  bastard  has  inher- 
itable blood  for  the  purpose  of  collateral  as  well  as  liaeal  descent 
•through  him:  Dlcklnsou^s  Appeal,  4i  Conn.  491;  19  Am.  Rep.  biUL 
Thus,  the  estate  of  A  is  hold  to  be  inheritable  bv  B,  as  heir  at  law, 
through  O,  his  grandmother,  a  sister  of  A,  and  D  lus  mother,  the  Ille- 
gitimate daugbcer  of  G:  Dickinson's  Appeal,  42  Conn.  4.91;  19  Am.  Rep. 
.056;  and  see  Canaan  v.  Salisbury,  1  lloot,  1&5;  New  Haven  v.  Hunting- 
ton, 21  Conn.  25.  In  a  few  of  the  States  it  is  held  that,  indejpeudently 
•of  statute,  one  Illegitimate  child  may  Inherit  to  another  of  the  same 
mother;  Burlington  v.  Fosby.  tf  Vt.  83;  27  Am.  Dec.  535;  Brown  v. 
J)ye,2  Uoot,280i  Heath o.  White, 6 Conn.  228;  Flintham  v.  Holder,! 
Dev.  &  B.  346.  Compare  Bacon  v.  McBride,  32  Yt.  585;  Lewis  v. 
EuUer,  4  Ohio  St.  354. 

7  Doe  v.  YardiU,  6  Bam.  &  C.  438. 

8  Smith  V.  Derr,  34  Pa.  St.  126. 

9  Bollerman  v.  Blake,  11 N.  Y.  Week.  Dig.  (1881),  555;  and  see  Oon- 
ovan  V.  Pitcher.  63  Ala.  411;  25  Am.  Bep.  634. 

§  268.  Posthumous  children.  —  Posthumous  chil- 
dren inherit  in  all  caaes,  and  in  the  same  manner,  as  if 
they  had  been  bom  in  the  life-time  of  the  father,  and 
had  survived  him.^  For  the  purposes  of  heirship  a  chUd 
in  ve7itre  sa  mere  is  considered  as  absolutely  born.^ 

1  Den  V.  Flora.  8  Ired.  374: 4  Kent  Com.  412;  Doe  v.  Clark,  2  Black. 
H.  299;  and  see  Botsford  v.  C^Connor,  57  111.  72. 

2  Hall  r.  Hancock,  15  Pick.  255 :  26  Am.  Dec.  598;  Harper  o.  Archer, 
4  Smedes  &  M.  d'ti;  Marsellis  v.  Thalheimer,  2  PaigCtSd;  21  Aiu.  Dec. 
66 ;  Long  v.  BlackaU,  7  Term  Rep.  100:  Theliusson  «.  Woodford.  4  Yes. 
322;  au(r  see  Foster  v.  Cook,  3  lire.  C.  C.  347.  Where  a  chad  Is  deliv- 
ered by  the  Csesarean  operation  after  Its  mother's  death,  the  father  is 
not  entitled  to  take  by  courtesy:  Marsellis  v.  TJiallilmer,  2  Paige,  35; 
21  Am.  Dec.  66;  Matter  of  Wluue,  1  Lans.  613. 

§  269.  Rights  of  aliens.— An  alien  cannot  take  by. 
descent  at  common  law,  and  having  no  inheritable  blood, 
he  cannot  transmit  an  estate  by  inheritance.^  But  an 
alien  may  be  naturalized  by  act  of  parliament  in  England, 
and  thereby  become  as  capable  of  inheriting  real  property 
as  if  he  were  a  natural-born  subject.^  And  a  person  duly 
naturalized  according  to  the  provisions  of  act  of  Congress 
<U.  S.  Kev.  Stats.  §  2172)  has  the  like  capacity  to  take  and 
transmit  real  property  as  a  native-born  citizen.^  In  most 
of  the  States,  an  alien  is  authorized  by  statute  to  hold 
real  estate,  and  it  will  descend  to  whoever  is  his  lawf lU 
heir.* 
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1  Colllnsrwood  V.  Pace,  I  Vent.  413;  Jackson  v.  FItzslnrraons,  10 
Wend.  9;  24  Am.  Dec.  198;  McCarthy  v.  Marsh,  5  N.  T.  274;  Vermont 
r.  Boston  etc.  K.  B.  Co.  25  Vt.  433:  Fairfax  v.  Hunter,  7  Cranch,  603; 
Gk)verneur  v.  Robertson,  11  Wheat.  332;  Leyy  v.  McCartee,6  Peters, 
102;  Cross  v.  DeValle,  1  Cliff.  282;  Crane  v,  Reeder,  21  Mich.  24;  4  Am. 
Bep.  430. 

2  2  Oreonl.  Cmlse,  143.  The  English  statnte  of  11  A 12  Will.  3,  c.  6, 
removed  the  common  law  disability  of  claiming  through  an  alien  an- 
cestor: see  McCreery  c^.  Komerville,  9  Wheat.  354:  People  «.  Irvln,  21 
Wend.  128;  McKlnney  o.  Saviego,  18  How.  235. 

3  See  Jackson  v.  Green,  7  Wend.  333;  Bltchie  v.  Putnam,  13  Wend. 
824;  State  v.  Penney.  6  Eng.  (Ark.)  621. 

4  Pee  S  19,  ante;  Luhrs  v.  Eimer,  80  N.  T.  171:  Hall  v.  Hall,  81  N.  T. 
130;  Farrell  v.  Eurlght,  12  Cal.  450;  Jones  o.  McMasters,  20  How.  8; 
Bubeck  v,  Gardner,  7  Watts,  455;  Starks  v.  Traynor,  11  Humph.  292. 

§  270.  Attainder.— By  the  English  law,  pessons  at- 
tainted of  high  treason  or  felony  are  incapable  of  taking 
lands  by  descent  or  of  transmitting  them  to  their  heirs.^ 
A  person  may,  however,  inherit  from  one  of  his  parents, 
though  the  other  was  attainted  of  treason  or  felony .^  At- 
tainders of  treason  worked  corraption  of  blood  and  per- 
petual forfeiture  of  the  estate  of  the  person  attainted,  to' 
the  disinherison  of  his  heirs,  or  of  those  who  wo.uld  other- 
wise be  his  heirs.'  This  was  felt  to  be  a  great  hardship 
and  injustice  to  innocent  children,  and  when  the  Federal 
Constitution  was  framed,  it  was  ordained  that  no  attain- 
der of  treason  should  work  corruption  of  blood  or  forfeit- 
ure except  during  the  life  of  the  person  attainted.^  And 
under  the  act  of  Congress  of  July  17th,  1862  (12  Statute  at 
Large,  589),  known  as  the  Confiscation  Act,  and  the  joint 
resolution  of  the  same  date  explanatory  of  it,  only  the 
life  estate  of  the  person  for  whose  offense  the  land  has 
been  seized  is  subject  to  condemnation  and  sale.^  But 
when  the  provisions  of  the  act  have  been  carried  into 
effect  by  appropriate  proceedings  in  any  given  case,  the 
offender  has  no  longer  any  interest  or  ownership  in  the 
thing  forfeited  which  he  can  convey,  or  any  power  over 
it  which  he  can  exercise  in  favor  of  another. <^  After  his 
death,  the  land  shall  pass  and  be  owned  as  if  it  had  not 
been  forfeited^ 

1  2  Greenl.  Gmlser  145;  Co.  Litt.891;  3  Blackst.  Com.  251;  Burt 
Beal  Prop.  S  329. 
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2  2  Greenl.  Cruise,  245. 

3  2  Blackst.  Com.  253, 254 ;  and  see  Wallach  o.  Van  Blswlck,92 17.  S. 
202. 

4  U.  S.  Const,  art.  3,  §  3. 

5  Dayo.  MiconllSWall.  156. 

6  Wallaeh  v.  Van  Riswick.  92  U.  S.  202:  and  see  Semmee  v.  United 
States,  91  U.  8. 21. 

7  Wallaeh  r.  Van  Riswick,  92  XT.  S.  202.  Compare  Moore  v.  LIttel, 
41  N.  Y.  78;  Hi?crlnsoQ  v.  Main,  4  Cranch,  415:  McQregor  v.  Comstock, 
17  N.  Y.  164 ;  Gilbert  v.  BeU,  15  Mass.  44. 

§  271.  Seizin  of  anoestor.^It  is  a  maxim  of  the 
common  law  tliat  non  jus  sed  seisUux  facit  stipitem,^ 
Actual  seizin,  or  seizin  in  deed,^  was  necessary  to  make 
any  person  the  stirps  or  stock  from  which  all  future 
inheritance,  by  right  of  blood,  must  be  derived.*  If  he 
had  a  seizin  in  law  only,  it  was  not  deemed  sufficient.^ 
Even  where  a  rent  descended  to  a  person,  it  was  neces- 
sary actually  to  receive  the  rent  before  he  could  become 
the  stock  of  a  descent.^  It  followed  from  this  doctrine, 
'that  if  the  heir  on  whom  the  inheritance  had  been  cast 
died  before  acquiring  the  requisite  seizin,  his  ancestor, 
and  not  himself,  was  the  person  last  seized,  and  the  one 
to  whom  the  claimants  must  make  themselves  heirs. ^ 
An  exception  to  the  rule  was  where  an  ancestor  acquired 
an  estace  by  purchase,  he  was  in  some  cases  allowed 
to  transmit  it  to  his  heirs,  though  he  never  had  actual 
seizin  of  it  himself  ."^  So  in  case  of  an  exchange  of  lands, 
if  one  of  the  parties  had  entered,  and  the  other  died 
before  entry,  his  heir  would  take  by  descent.^  And 
equitable  interests  in  lands  may  be  transmitted  to  the 
heir,  by  an  ancestor  who  never  had  obtained  any  kind  of 
seizin  or  possession.^  In  this  country,  generally  speak- 
ing, the  maxim  seUinafcuiit  stipitem  has  either  never  been 
adopted,!®  qj  iias  expressly,  or  by  implication,  been 
abrogated;!!  and  on  the  death  of  the  ancestor,  the  de- 
scent is  cast  upon  the  heir  without  any  reference  to  the 
seizin  of  such  ancestor.!^  The  heir  takes  by  descent  all 
the  real  estate  owned  by  the  ancestor  at  the  time  of  his 
death;!*  no  distinction  being  made  in  this  respect  be- 
tween estates  in  possession  and  in  reversion.!^ 
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1  2  Blackst.  Com.  209;  2  Greenl.  Crnlse,  149;  4  Kent  Com.  886. 

2  See  §  2U,  ante ;  Yanderheyden  v.  Crandall.  2  Denlo,  9. 

3  2  Blackst.  Com.  209;  2  Greenl.  Cruise,  149:  Chirac  v.  Reinecker,  3 
Peters.  625;  and  see  Jacksou  e.  Hendricks,  3  Johns.  Cas.  214;  Doe  v. 
Keen,  7  Term  Bep.  386.    * 

4  2  Greenl.  Cruise.  149.  But  this  rule  was  changed  by  Statute  I 
A  4  Will.  4,  c.  10& 

6   2  Greenl.  Cruise,  149;  Co.  Lltt.  11  b. 

6  Burt.  Real  Prop.  §303;  4  Kent  Com.  386;  Goodtitle  o.  Kewmsa, 
t  Wlls.  516;  1  Sim.  &  St.  260. 

7  Shelley*8  Case,  1  Coke,  96  a;  Burt.  Real  Prop.  $304;  2  GreenL 
Cruise,  149. 

8  8heUey*8  Case,  1  Coke,  96  a;  4  Kent  Com.  386. 

9  Potter  0.  Potter,  1  Yes.  Sr.  437 ;  and  see  Roup  r.  Bradner,  19  Hun, 
«13. 

10  See  Hillhouse  v.  Chester,  3  Day,  166;  3  Am.  Dec.  265. 

11  See  Bush  v.  Bradley,  4  Day.  306;  Thompson  v.  Sandford.  13  Ga. 
S38:  Kean  «.  Hoffeeker,  2  Har.  Tpel.)  103:  29  Am.  Dec.  836;  Moor  v. 
Bake,  2  Dutch.  574;  Russell  v.  Hoar,  3  Met.  187;  Guion  v.  Burton, 
Heigs,  565;  Chirac  v.  Beinecker,  2  Peters,  6:25;  4  Kent  Com.  388. 

12  Hillhouse  V,  Chester,  8  Day,  166;  3  Am.  Dec.  265. 

13  Hillhouse  v.  Chester,  3  Day.  166:  8  Am.  Deo.  265;  Hartley  v. 
State,  8  Ga.  288;  Cook  v.  Hammond,  4  lilason,  484. 

14  Cook  V.  Hammond,  4  Mason,  484;  4  Kent  Com.  389.  One  who  has 
a  vested  remainder  in  fee-simple,  expectant  on  the  determination  of 
a  pre&ent  freehold  estate,  has  such  a  seizin  in  law,  where  the  estate 
was  acquired  by  purchase,  as  will  constitute  him  a  stirps,  or  stock  of 
descent:  WendeUv.  Crandall,  1 N.  Y.  491;  Yanderheyden  v.  Crandall, 
2  Denlo,  9. 

§  272.  XSnglish  rules  of  descent.  — The  rules  or 
canons  of  inheritance  by  which  estates  are  transmitted 
from  the  ancestor  to  the  heir,  according  to  the  English 
law,  are  thus  laid  down  by  Sir  William  Blackstone:^ 
Firsts  inheritances  shall  lineally  descend  to  the  issue  of 
the  person  who  last  died  actually  seized,  in  ir^nitum,  but 
shall  ncYer  lineally  ascend.^  Second,  the  male  issue  shall 
be  admitted  as  heirs  before  females.^  Thirds  where  there 
are  two  or  more  males,  in  ec^ual  degree,  the  eldest  only 
shall  inherit,  but  the  females  altogether.^  Fourth,  the 
lineal  descendants,  in  ir^ftnttumt  of  any  person  deceased 
shall  represent  their  ancestor,  that  is,  stand  in  the  same 
place  as  the  person  himself  would  have  done  had  he  been 
living.!'  F^hy  on  failure  of  lineal  descendants,  or  issue 
of  the  person  last  seized,  the  inheritance  shall  descend  to 
his  collateral  relations,  being  of  the  blood  of  the  first  pur- 
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chaser,  subject  to  the  last  three  preceding  rules.*  Sixth, 
the  collateral  heir  of  the  person  last  seized  must  be  his 
next  collateral  kinsman  of  the  whole  blood.''  Seventh,  in 
collateral  inheritances  the  male  stocks  shall  be  preferred 
to  the  female,  unless  where  the  lands  have,  in  fact,  de- 
scended from  a  female.  ^ 

1  2  Blackst.  Com.  208,  et  teq.  ,*  and  see  2  Oreenl.  Cruise,  146;  Wms. 
Beal  Prop.  76. 

2  2  Blackst.  Com.  208.  The  law  now  Is,  that  the  descent  sball  be 
traced  from  the  last  person  entitled  to  the  estate  as  a  purchaser: 
8tat.  i  &  i  Will.  5,  c.  106;  and  see  Wms.  Keal  Prop.  78.  Before  the 
death  of  the  ancestor,  the  person  who  is  next  in  the  line  of  succession 
is  called  an  heir  appai'eut,  or  an  heir  presumptive:  2  Blackst.  Com. 
208;  Anon.  Loflt,  273. 

5  2  Blackst.  Com.  213.   See  Stat  3  <fe  4  Will.  4,  c.106,  S  7. 

4  2  Blackst.  Com.  214.  Daughters  take  the  Inheritance  as  copar- 
ceners, and  are  said  to  make  but  one  heir:  Burt,  ileal  Prop.  S  316. 

6  2  Blackst.  Com.  216;  Burt.  Real  Prop.  315.  This  taking  by  repre- 
sentation is  called  succession  per  stirpes,  or  according  to  the  roots,  in 
distinction -from  a  taking  jp«r  capita,  tliat  is,  where  each  takes  next  in 
degree  to  the  ancestor  la  his  own  direct  right:  2  Blackst.  Com.  217, 
218;  2  Wash.  Real  Prop.  4U7;  4  Kent  Com.  391.  3»2;  Davis  v.  Stlmon,  53 
Me.  493.    See  Kelly  v. l£elly,  5  Lans.  443. 

6  2  Blackst.  Com.  220.  This  rule  Is  altered  by  statute,  and  prefer- 
ence is  given  to  lineal  ancestors  over  collateral  kindred:  Stat.  3  &  4 
Will.  4,  c.  106,  S  6. 

7  2  Blackst  Com.  224.  See  Hawkins  v.  Shewen,  1  Sim.  &  St.  257. 
Kelations  of  the  half-blood  are  now  capable  of  inheriting:  Stat  Z&i 
WiU.  4,  c.  106.  §  9.    See  2  Greeul.  Cruise.  164,  note ;  Wms.  Real  Prap.  86. 

8  2  Blackst.  Com.  234.  Under  this  rule,  the  relations  on  the  father's 
side  are  admitted  in  infinitum,  before  those  on  the  luoUier's  tilde  are 
admitted  at  all:  2  Blaclist.  Com.  234;  Clere  v.  Brooke,  Plow.  442. 

§  273.   Principles  of  descent  in  United  States.— 

The  English  rules  or  canons  of  inheritance  are  of  feudal 
origin  and  growth,  and  in  their  most  essential  features 
hare  been  universally  rejected  in  the  United  States.^ 
Each  State  has  adopted  it«  own  rules  regulating  the  de- 
scent of  real  property,  and  while  they  differ  materially 
as  to  details  in  the  several  States,  they  will  in  the  main 
be  found  to  be  the  converse  of  those  which  have  obtained 
in  England.^  Thus  the  principles  of  primogeniture  among 
males,  the  preference  of  males  to  females,  the  exclusion 
of  the  lineal  ascent  of  the  inheritance,  and  the  entire  ex- 
clusion of  the  half-blood,  have  generally  been  rejected 
as  inconsistent  with  and  unsuited  to  the  character  and 
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policy  of  the  different  State  governments.B  Nor  is  it  re- 
quired in  ascertaining  who  is  heir  that  search  be  made 
for  the  first  purchaser,  and  that  his  blood  be  traced  to  the 
claimant.^  Generally,  property  descends  to  the  next  of 
kin  to  the  deceased  owner;  ^  lineal  descendants  share 
equally  per  capita,  if  they  stJEind  in  equal  degree  to  the 
common  ancestor;  ^  if  in  different  degrees,  they  inherit 
per  Btirpes;"^  where  lineal  descendants  fail,  lineal  ances- 
tors are  preferred  to  collateral  branches;  ^  but  the  as- 
cending line,  after  parents,  is  postponed  to  the  collateral 
line  of  brothers  and  sisters  ;d  in  some  of  the  States,  no 
essential  distinction  is  made  between  claims  of  the  whole 
and  of  the  half  blood  ;^  in  other  States  a  preference  is 
giyen  to  the  whole  blood,!^  but  in  none  of  them  is  the 
half  blood  wholly  excluded.^  The  above  are  eiven  as  a 
few  of  the  general  features  common  to  the  laws  of  descent 
in  the  several  States,  leaving  the  statutes  of  the  particu- 
lar State  to  be  consulted  as  it  respects  details  and  points 
of  variance.^ 

1  See  4  Kent  Com.  385, 412;  Bc^ert  v.  Furman,  10  Paige,  496;  Swee* 
sey  V.  Willis,  1  Bradf .  495. 

2  See  Haven  v.  Foster,  9  Pick.  127;  Watklns  v.  Holman,  16  Peters, 
63;  Kean  r.  Hoffecker,  2  Har.  (Del.)  103;  2$>  Am.  Dec.  836;  Parker  v. 
Nlms,  2  N.  H.  4()0;  BoUerman  o.  Blake,  24  Hau,  87. 

3  Kean  v.  Hoffecker,  2  Har.  (Del.)  103;  20  Am.  Dec.  836:  Watson  tu 
Hill,  1  McCord,  161 ;  4  Kent  Com.  411,412.  Com  pare  Lewis  v.  Claiborne, 
6  Yerg.  369;  Armingtou  v.  Ai'mlngtou,  28  lud.  74. 

4  Cook  t.  Hammond,  4  Mason,  484;  S  271,  ante.  Compare  Posey  «. 
Budd,  21  Md.  489;  Cblrac  v.  Keinecker,  2  Peters,  625. 

5  See  Kean  v.  Hoffecker,  2  Har.  (Del.)  103;  29  Am.  Dec.  33G;  Curtis 
r.  Hewins,  11  Met.  294:  Cozzens  v.  Joslln,  1  B.  I.  122;  Hart's  Appeal,  8 
Pa.  St.  32;  Betts  v.  Wirt,  3  Md.  Ch.  113;  Brown  v.  Burlingham,  5  Sand. 
418;  Peacock  V.  Smart,  17  Mo.  402;  Greenlee  r.  Davis,  19  lud.  60;  Bee- 
bet*  V.  Grifflng,  14  N.  Y.  235.  In  no  sense  are  husband  and  wife  next  of 
kin  to  one  another:  Townseud  v.  Badcliffe,  44  111.  446. 

6  4  Kent  Com.  390,  391:  Dutoit  v.  Doyle,  16  Ohio  St.  400;  Hyatt  «• 
Pugsley,  33  Barb.  378;  McCracken  v.  Bogers,  6  Wis.  278. 

7  4  Kent  Com.  391 ;  and  see  Brenneman's  Appeal,  40  Pa.  St.  115 ;  La. 
Civ.  Code,  art.  882. 

8  See  Kelsey  v.  Hardy,  20  N.  H.  479.  The  rule  is  otherwise  under 
the  New  York  Revised  Statutes:  1  R.  S.  752,  S  10.  But  it  is  laid  down 
as  a  general  rule  in  the  American  law  of  descent,  that  grandparents 
take  the  estate  before  uncles  and  Hunts,  as  being  nearer  of  kin  to  the 
Intestate,  according  to  the  computation  of  the  civil  law :  4  Kent  Com. 
407;  see  1 265.  ante.  , 
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9  4  Kent  Com.  407;  see  Qtilnby  r.  Hfffgtns,  14  Me.  aOP.  According 
to  the  New  York  statute  of  descents,  tiio  father  Inherits  the  whole 
estate  of  his  Intestate  son,  unmarried,  and  dvln?  without  issue,  unless 
the  Inheritance  carae  to  the  intestate  on  the  part  of  his  mother,  hi 
which  case  the  father  takes  only  a  life  estate :  Morris  r.  Wai  d.  36  N. 
T.  6b7.  See  Torrey  v.  Shaw,  3  Edw.  Ch.  3.%.  Descent  between  brother 
Itnd  sister  is  Immedlnte.  uotwltfastandinff  the  alienage  of  the  parent: 
Bradley  r.  Dwight,  C2  How.  Pr.  302. 

10  Sheffeld  v.  Loverlng.  12  Mass.  490;  Beebee  r.  Grlffing,  14  K.  T. 
23A;  Alston  r.  Alston,?  Ired.  172;  Moore  v.  Abematby. 7 Blackf.  442: 
Hatch  r.  Hfit<'h,21  Vt.4.50:  Tyson  r.  Postlethwaite,  13  III.  732;  Nlchoi 

6.  Dupree,  7  Ycrg.  41A;  Baker  v.  Heiskell,  1  Cold.  641;  Gardner  v.  Col* 
ns,  3  Mason,  398;  2  Peters,  68. 

11  Kcan  r.  Hoffecker,  2  Har.XDel.)  103;  29  Am.  Dee.  396;  Whitcomb 
V.  Reid,  31  Miss.  567;  Scott  v.  Terry.  37  Miss.  65:  Petty  v.  Mailer,  15 
Mou.  B.  fiOl :  Lee  v.  >mith.  18  Tex.  141;  and  see  Walker  v.  Dunshee,  38 
Pa.  St.  4.'!0;  Stewart  v.  Jones,  8  OiU  A  J.  1. 

12  4  Kent  Com.  404;  and  see  Kean  v.  Hoflecker,  2  Har.  (Del.)  108;  29 
Am.  Dec.  336. 

13  See  abstract  of  statute  rules  of  descent:  2  OreenL  Groise,  171;  S 
Wash.  Ueal  Prop.  417. 

§  274.  Advancement.— An  advancement  is  said  to 
be  a  pure  and  irrerocable  gift  by  a  parent  in  his  life-time 
to  his  child,  on  account  of  such  child's  share  of  the  estate 
after  the  parent's  decease.^  And  it  is  a  principle  univer- 
sally recoguized  in  the  several  States,  that  if  a  child  has 
received  such  gift  or  advancement  from  the  parent,  in  his 
life-time,  the  same  must  be  deducted  from  such  child's 
share  in  the  distribution  of  the  estate.^  One  essential 
element  of  an  advancement  is  that  it  must  once  liave 
been  a  part  of  the  ancestor's  estate,  which,  upon  his 
death,  would  descend  to  his  heirs  but  for  the  fact  that  it 
has,  by  the  act  of  the  ancestor  in  making  the  gift,  been 
separated  from  or  taken  out  of  his  estate,  or  it  must  be 
something  which  is  purchased  with  the  funds  of  the 
father  in  the  name  and  for  the  benefit  of  the  child. >  The 
proof  must  be  clear  that  the  advancement  was  intended, 
not  as  a  mere  gift,  but  as  a  part  of  the  inlieritance.^  The 
intention  of  the  donor,  as  indicated  by  all  the  circum- 
stances attending  the  gift,  decides  its  effect.^  An  ad- 
vancement may  be  made  either  in  personal  property  or 
in  real  estate;  ^  and  parol  evidence  is  admissible  to  show 
an  advancement. 7  Advancements  are  generally  esU- 
mated  at  their  value  when  they  were  given,  or  when  the 
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grantees  came  into  possession  of  them;  b  or,  as  some  of 
the  decisions  hold,  according  to  their  value  at  the  time  of 
the  testator's  death.^  As  a  general  rale,  advancement-s 
do  not  bear  interest,!^  nor  is  increase  to  be  charged  to  the 
party  to  whom  the  advancement  was  made.^  Lapse  of 
time  or  limitation  does  not  affect  an  advancement.^ 

1  Miller's  Appeal,  31  Pa.  St.  338;  and  comparo  Eshleman's  Appeal, 
74  Pa.  St.  42;  Gawtboii  v.  Coppedge.  i  swan,  487:  DUmau  r.  Cox,  23 
Ind.442;  Crosby  v.  GovlDgtou,24Miss.  619:  Sanforav.8anford,5Laiis. 
480;  61  Barb.  299;  O'Brien  r.  Sblel,  7  L  B.  £q.  2d5.  By  statute,  in  some 
of  the  States  advancements  are  made  to  apply  equally  to  grand* 
ctiUdren:  Porter  v.  Porter,  51  Me.  376;  Barber  v.  Taylor,  U  Dana,  85. 

2  See  Crosby  v,  Covington,  24  Miss.  619;  Clark  v.  Wilson,  27  Md. 
693;  Hartwello.  Rice,  1  Gray,  587.;  Smith  v.  Smith,  21  Ala.  761;  Lee  v. 
Boak,  U  Oratt.  182. 

3  Ison  V.  Ison,  6  Rich.  Eq.  19;  Weaver's  Appeal,  63  Pa.  St.  309; 
Sweet  V.  Northrup,  12  N.  Y.  week.  Dig.  377;  Brown  v.  Burko,  22  Ga. 
574:  Pi^e  v.  Page,  8  N.  H.  187;  Jackson  v.  Moore,  6  Cowen,  700;  Rlker 
V.  Kidder,  2  Mad.  101 ;  10  Ves.  366.  Where  a  father  purchased  and  paid 
for  a  policy  of  Insurance  on  his  own  life  in  the  name  of  his  daughter, 
and  for  her  solo  benefit,  and  paid  the  annual  premiums  until  his  death, 
St  was  held  that  the  amount  of  the  policy  and  of  the  annual  premiums 
after  its  purchase  were  advancements:  Rickenbacker  v.  Zimmerman, 
10  S.  C.  llO;  30  Am.  Rep.  37. 


293.  And  money  expended  in  the  maintenance  and  education  of  a  child 
Is  not  in  general  to  ue  deemed  an  advancement :  Mitchell  v.  Mitchell,  8 
Ala.  414 ;  Kiddle's  £state,  19  Pa.  St.  431 ;  McBae  o.  McRae,  3  Bradf .  199. 

6  Murrell  V.  Murrell,  2  Strob.  Eq.  148;  Weaver's  Appeal,  C3  Pa.  St. 
109;  Meeker  V.  Meeker,  16  Conn.  383.  But  compare  Bees  v.  Bees,  11 
Bich.  Eq.  86. 

6  Brown  v.  Burke,  22  Ga.  574:  Shiver  r.  Brock,  2  Jones  Eq.  137; 
Antrey  v.  Autrey,  37  Ala.  614.  Compare  Havens  v.  Thompson,  23  N.  J. 
£q.  321. 

7.  Parks  v.  Parks,  19  Md.  323:  and  see  Bay  o.  Cooke,  31  III.  336; 
Parker  v.  McClner,  5  Abb.  Pr.  N.  S.97;  3  Abb.  Ct.  App.  454;  36  How. 
Pr.  801;  Cecil  v.  Cecil,  20  Md.  153. 

8  Wilks  V.  Green,  14  Ala.  441;  Clark  v.  Wilson,  27  Md.  693;  Hook  v. 
Hook,  13  Men.  B.  626;  Jackson  v.  Jackson,  28  Miss.  674. 

9  Miller's  Appeal,  31  Pa.  St.  337;  and  see  McCaw  v.  Blewit,  2  Me- 
Cord,  91. 

10  Miller's  Appeal,  31  Pa.  St  837 ;  Krebs  v.  Krebs,  35  Ala. 293 ;  Kelson 
t.  Wyan,  21  Mo.  347. 

11  Miller's  Appeal.  31  Pa.  St.  837;  Osgood  v.  Breed,  17  Mass.  855; 
Towles  V.  Romitree,  19  Fla.  299. 

12  Hughes'  Appeal,  57  Pa.  St.  179. 

§  275.  Lands  charged  "with  debt  of  ancestor.— 
By  the  rale  of  tbe  common  law,  land  descended  to  the 
heir  was  not  liable  to  tlie  simple  contract  debts  of  the 
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aiicestor,^  nor  was  tlie  heir  bound  even  by  a  specialty* 
unless  he  was  expressly  named.^  Bat  this  rule  has  been 
altered  by  statute  in  the  several  States,  and  heirs  take 
the  land  by  descent  subject  to  the  payment  of  the  debts 
of  the  ancestor,  whether  arising  by  simple  contract  or  by 
specialty.^  In  fact  and  in  law,  they  have  no  right  to  the 
real  estate  of  their  ancestors,  except  that  of  possession, 
until  the  creditors  shall  be  paid>  The  debts  are  an 
equitable  lien  upon  the  estate  in  the  possession  of  the 
heir,  and  prior  in  time  to  judgments  recoyered  against 
them  for  their  ludiTidual  debts.^  The  personal  estate  is, 
however,  the  primary  fund  for  "the  discharge  of  the  debts, 
and  is  to  be  first  applied  and  exhausted.^  And  heirs  at 
law  are,  in  a  variety  of  cases,  entitled  to  a  '*  marshaling 
of  assets,"  as  it  is  called,  in  their  favor ;7  as  where  an 
heir  is  sued  by  a  bond  creditor,  he  may  in  many  cases  be 
entitled  to  stand  in  the  place  of  such  specialty  creditor 
against  the  personal  estate  of  the  deceased  ancestor.^ 

1  3  Blackst.  Com.  430;  Hays  v.  Jackson,  6  Mass.  149* 

2  Co.  Litt.  209  a;  4  Kent  Com.  420. 

3  See  4  Kent  Cora.  420;  Watklns  v.  Holman.  16  Peters,  25:  2  K.  T. 
Bev.  Stat.  452,  «)22;  Chase  v.  Locnermau,  11  Gill  <fe  J.  185:  Gallai^ber's 
Appeal,  48  Pa.  St.  122;  McLean  v.  Wade,  53  Pa.  St.  140;  Mouse  o.  Ray- 
mond, 3  Uun,  44.  And  80  by  statute  lu  England:  Stat.  3  &  4  W.  &  M* 
c.  14;  and  see  Ooodcliild  v.  Terret,  5  Beav.  3»8;  2  Lead.  Cas.  £q.  78. 

4  Watklns  v.  Holman,  16  Peters,  25.  Under  the  Mexican  system, 
on  the  death  of  an  intestate,  the  heirs  succeeded  Immediately  to  the 
estate,  and  became  personally  responsible  for  the  debts  of  the  de- 
ceased, whether  they  were  adults  or  minors:  Copplnger  p.  Bice, 33 
Cal.  408. 

5  Morris  t.  Mowakt,  2  Paige,  586;  and  see  Cockrell  v.  Coleman,  65 
Ala.  583. 

6  Hays  v.  Jackson,  6  Mass.  149;  Bishop  v.  O'Connor,  69  111.  431; 
McLean  v.  McBean,  74  111.  134:  Ward  v.  Ward,  15  Tick.  511 ;  Livingston 
r.  Livingston,  3  Johns.  Ch.  148;  Harvey  v.  Steptoe,  17  Gratt.289;  Salis- 
bury V.  Morss,  7  Lans.  359;  Howel  v.  Price,  1  P.  Wnis.  291.  But  a 
Judgment  creditor  need  not  show  that  proceedings  had  been  taken 
against  the  administrator  for  the  collection  of  his  debt,  and  a  failure, 
if  ho  shows  that  the  personal  assets  of  the  deceased  were  insufficient 
for  the  payment  of  his  debts:  Blossom  v.  Hatfield, 24  Hun,  2io;  and 
see  Stuai't  v.  Kissam,  11  Barb.  271. 

7  See  Hays  r.  Jackson,  6  Mass.  149;  Livingston  v.  Kewktrk,  I 
Johns.  Ch.  312;  Schermerhorn  v,  Bashydt,  d  Paige,  49;  Bobards  t. 
Wortham,  2  Dov.  £q.  173. 

8  Galtou  V.  Hancock^  2  Atk.  424 :  and  see  2  Lead.  Gas.  Eq.  215. 
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SS76. 

Definition  and  nature  of. 

S277. 

Essentials  of  a  good  deed. 

S  278. 

On  wliat  material  written. 

S279. 

FUling  blanks. 

S280. 

Effect  of  alterations,  etc. 

S281. 

Who  may  convey  by. 

S282. 

Who  may  be  grantees. 

S283. 

Conveyances  by  married  women. 

S284. 

Deeds  of  infants. 

S285. 

By  persons  of  unsonnd  mind. 

S286. 

Conveyances  by  corporate  bodies. 

S287. 

Aliens  as  parties  to. 

S288. 

Effect  of  duress  on  deeds. 

S289. 

Fraud  and  undue  influence* 

S  290. 

Karnes  of  parties. 

S  291. 

Date. 

S  293. 

Consideration. 

S  293. 

Signing  and  sealing. 

S294. 

Execution  by  attorney. 

S895. 

Delivery  of. 

S29«. 

Delivery  of,  as  an  escrow. 

S297. 

Attestation. 

1298. 

-Beqnisite  reading  of. 

S299. 

Formal  parts  of. 

S  300. 

Becitals  and  their  effect 

f  301. 

Dascriptioa  of  property. 

S302. 

Boundaries,  etc. 

S303. 

Exception,  reservation,  etc 

{304. 

Rules  of  construction. 

S305. 

Construction  of  public  grant. 

S306. 

What  passes  as  appurtenant. 

S307. 

What  the  term  '*  messuage  "  includes. 

$308. 

Title  deeds. 

S809. 

Covenants  in  de  eds. 

f  310. 

Covenant  of  seizin. 

S311. 

Breach  of  covenant  of  seizin. 

S  312. 

Covenant  for  right  to  convey. 

$313. 

Covenants  against  incumbrances. 

S314. 

Covenant  for  quiet  enjoyment 
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S  315.  Covenant  for  further  assnnoee. 

S  816.  Covenant  of  warranty. 

S  817.  Covenants  running  with  the  land. 

S  818.  Damages  for  breach  of  covenants. 

S  819.  Acknowledgment  of  deed. 

S  830.  Separate  acknowledgment  of,  by  married  w<«ieiu 

S  821.  Beglstratlon  of. 

S  828.  Canceling  deeds. 

S  823.  Bef  ormatlon  of  deeds. 

S  824.  Quitclaim  deeds 

g  276.  Definition  and  nature  of.— The  most  usual 
mode  of  acquiring  an  estate  by  purchase,  at  the  present 
day,  is  that  by  deed  or  private  grant.^  An  unlimited 
power  of  alienation  existed  in  England,  in  the  time  of 
the  Saxons,  but  after  the  Norman  Conquest,  and  the 
establishment  of  the  feudal  law,  all  lands  became  un- 
alienable.3  The  power  of  alienation  was,  however,  grad- 
ually extended  by  the  enactment  of  various  statutes,  and 
finally,  by  Statute  12  Cha.  2,  c.  24,  military  tenures  were 
abolished,  and  all  freehold  estates  became  thereby  alien* 
able  without  license  or  fine.*  But  the  transfer  of  title  to 
lands  was  not  usually  by  writing,  prior  to  the  statute  of 
frauds  and  perjuries  of  29  Cha.  2,  c.  3.^  By  the  provis- 
ions of  this  act,  an  instrument  in  writing  was  required, 
as  a  means  of  conveying  lands  or  any  interest  thereiua 
and  such  an  instrument  is  called  a  deed.^  The  same 
provisions  have  either  been  adopted,  or  assumed  to  be 
law,  in  the  several  States  of  the  Union,  and  a  writing 
having  all  the  necessary  requisites  of  a  deed  is  required, 
if  the  interent  to  be  thereby  transferred  is  a  freehold  one.* 
In  this  couueotion,  a  deed  may  therefore  be  defined  as  an 
instrument  in  writing,  under  seal,  by  which  land»,  tene- 
ments, or  hereditaments,  for  an  estate  not  less  than  a 
freehold,  are  conveyed.''  "Conveyance"  is  the  common 
statutory  word  used  to  denote  the  deed,  act,  or  instru- 
ment by  which  property  in  real  estate  is  transferred.  • 
The  term  "grantor"  is  the  most  comprehensive  to  signify 
one  who  conveys  lands,  and  he  to  whom  the  conveyance 
is  made  is  called  the  "grantee."  ^ 


J 
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1  See  2  Blackst.  Com.  287;  2  Greenl.  Cruise,  298. 

2  2  Oreenl.  Cruise,  297;  4  Kent  Com.  441,  et  teq. 

3  2  Blackst.  Com.  289;  and  see  Van  Bensselaer  «.  Hays,  19  N.  T.  68; 
J>e  Peyster  v.  Michael,  6  N.  Y.  467. 

4  See  1  Spence  £q.  Jur.8,20;  Burt.  Real  Prop.  §20;  Wms.  Beal 
Prop.  126. 

5  Burt.  Beal  Prop.  S  20.  It  is  called  a  deed,  in  Latin  faetum,  be- 
cause It  Is  the  most  solemn  and  authentic  act  that  a  man  can  perform 
in  the  disposal  of  his  property:  Co.Litt.35  b;  2  Blac&st.  Com.  297; 
Hammond  V.  Alexander,  1  Bibb,  333. 

•  4  Kent  Com.  4d0;  and  see  Cunningham  v.  Freeborn,  11  Wend. 
240;  Stewart  v.  Clark,  13  Met.  79. 

7  Stewart  v.  Clark,  13  Met.  79;  Whitney  v.  Sweet,  22  N.  H.  10; 
Jackson  v.  Wood,  12  Johns.  73:  and  see  Wing  v.  Chase,  35  Me.  260; 
M'Cabe  v.  Hunter,  7  Mo.  355:  Taylor  «.  Morton,  5  Dana,  365;  Thomp- 
son 9.  Gregory,  4  Johns.  81;  4  Am.  Dec.  255. 

8  Dudley  v.  Sumner,  5  Mass.  472;  Livermore  v,  Bagley,  3  Mass. 
f  10.  The  word  *'  conyey  "  passes  the  title  as  effectually  as  a  grant  at 
common  law:  Patterson  v.  Cameal,  3  Marsh.  A.  K.  61b;  13  Am.  Dec. 
908. 

9  Dudley  «.  Sumner,  5  Mass.  472. 

§  277.  EssentialB  of  a  good  deed.~Bri6fly  stated, 
the  circumi^ances  usually  deemed  necessary  to  the  valid- 
ity of  a  deed  of  conveyance  are,  first,  writing  on  paper  or 
parchment;  second,  sufficient  parties;  third,  a  good  and 
safficient  consideration;  fourth,  apt  words  required  by 
law;  fifth,  sealing;  sixth,  delivery.^  And  where  a  statute 
requires  that  a  deed  of  land  shall  be  attested  by  wit- 
nesses, such  attestation  is  essential  to  a  valid  convey- 
ance.s  And  it  may  be  observed  generally,  in  this  con- 
nection, that  the  forms  and  solemnities  requisite  to  pass 
the  title  to  land  must  be  in  conformity  to  the  laws  of  the 
State  in  which  the  land  is  situated.^ 

1  See  Co.  Litt.  35  5;  2  Greenl.  Cruise,  308:  2  Blackst.  Com.  296; 
Chiles  V.  Conley,  2  Dana,  21 :  Slcard  v.  Davis,  6  Peters,  124 ;  Jackson  r. 
Sehoomaker.  2  Johns.  235;  Long  v.  Bamsay,  1  Serg.  A  B.72;  Duncan  v. 
Hodges,  4  McCord,  239. 

2  Crane  v.  Beeder,  21  Mich.  24;  4  Am.  Bep.  430.  Compare  Dole  v. 
Thnrlow,  12  Met.  165. 

3  Doe  V.  Nelson,  3  McLean,  383:  Clark  v.  6raham,6  Wheat.  577; 
McCormlck  v.  Sullivant,  10  Wheat.  202;  Mclghcn  v.  Stronff,  6  Minn.  177 ; 
Boblnsou  V.  Bland,  2  Burr.  1079.  Compare  Koot  v.  Brotherson,  4  Mc- 
Lean, 230;  Baygents  v.  Beard,  41  Miss.  531. 

§  278.  On  what  material  "written.— A  deed  must 
be  written  (or  printed)  on  paper  or  parchment,  and  if 
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written  on  any  other  material,  suoh  as  wood,  stone,' linen, 
leather,  or  the  like,  it  is  not  a  good  deed,  though  it  be 
sealed  and  delivered.^  The  reason  given  for  the  rule  is, 
that  a  writing  on  paper  or  parchment  is  less  likely  to  be 
altered,  vitiated,  or  corrupted.^  As  it  respects  grammat- 
ical structure  or  orthography,  the  law  is  less  strict,  and 
the  writing  may  be  in  any  known  language,  or  in  any 
band;  false  Latin  or  Ehglish,  though  it  be  very  bad,  will 
not  render  a  deed  void.^ 

1  Co.  Litt.  35  bi  Warren  v.  Lynch,  5  Johns.  24S;  1  Broom  A  Had. 
Com.  (Wait's  ed.)  724. 

9  2  Blockst.  Com.  297;  2  Oreenl.  Cruise,  825. 

S   Shrewsbury's  Case,  9  Bep.  48;  Shep.  Touch.  6ft, 

§  279.  FllUng  blankB.— It  has  generally  been  held 
that  all  the  matter  of  a  deed  must  be  written  before  de- 
livery ;i  and  that  a  blank  paper,  signed,  sealed,  and 
delivered,  and  then  written  upon,  is  no  deed.'*'  But  a 
deed  may  be  signed  and  sealed,  and  then  filled  up,  if  this 
be  done  before  delivery.^  And  in  a  recent  case  in  Iowa» 
in  which  State  a  seal  is  not  necessary  to  the  validity  of  a 
deed,  it  was  held  that  where  a  grantor  delivers  a  deed, 
executed  in  blank  as  to  the  grantee,  under  circumstances 
implying  authority  to  the  receiver  to  insert  the  grantee's 
name,  such  name  may  be  inserted  by  him  or  by  another 
authorized  by  him,  so  as  to  confer  a  title  on  an  innocent 
purchaser.^  So  the  rule  that  a  parol  authority  is  adequate 
to  authorize  an  addition  to  a  sealed  instrument,  after  de- 
livery, is  sustained  by  many  recent  decisions.^ 

1  Davidson  v.  Cooper,  U  Mees.  A  W.  798;  Bums  v.  Lynde,  6  Allen, 
805 :  Bosliford  v.  Pearson,  9  Allen,  387;  Bragg  v.  Fessendeu,  11  111.  544; 
Knthoven  v.  Uoyie,  IS  Com.  B.  873. 

2  Davidson  v.  Cooper.  11  Mees.  A  W.  793;  Duncan  «.  Hodges,  4 
McCord,  239;  Smith  v.  Fellows,  9  Jones  A  S.  36. 

8   Duncan  v.  Hodges,  4  McCord,  239;  Hudson  v.  Bevett,  5  Bing.  368. 

4  Swartz  v.  Ballon,  47  Iowa,  18S;  29  Am.  Rep.  470. 

5  Inhabitants  etc.  v.  Huntress,  53  Me.  89;  Cooper  v.  Page,  62  Me. 
192;  Bridgeport  Bonk  o.  Kailroad  Co.  SO  Conn.  231;  Gourdln  v.  Conif> 
mander,  ti  Bich.  497;  Devin  v.  Himer,  29  Iowa,  297:  Field  v.  Stagg.52 
Mo.  534;  14  Am.  Kep.  435;  Van  Etten  v.  Svanson,  28  Wis.  33;  9  Am. 
Bep.  486;  Schints  v.  MoMaoamy.ss  Wis.  299;  and  see  Drury  v.  Foster, 
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2  Wall.  24.  But  seo  contra:  Upton  v.  Archer,  41  Cal.  85;  10  Am.  Bep. 
266;  Vlser  v.  Klce,  33  Tex.  IS'JrPreston  v.  Hall,23aratt.(i00;  14  Am. 
Bep.  153;  Squire  v,  Whitton,  1 H.  L.  Cas.  333. 

§  280.  Xlffect  of  alterations,  etc.  —  Alterations, 
erasaresi  or  interlineations  made  in  any  part  of  tbe  deed 
before  delivery  will  not  vitiate  the  deed,i  but  they 
should  in  some  way  be  noted  upon  the  instrument  itself, 
in  order  to  show  that  they  were  made  before  delivery .2 
If  made  after  delivery,  either  by  the  party  benefited  or 
by  a  stranger,  if  in  a  material  part,  the  effect  will  be  to 
avoid  the  deed,  unless  done  by  the  consent  of  the  maker.^ 
And  the  question  whether  the  alterations,  etc.,  apparent 
on  the  face  of  the  deed  were  made  prior  or  subsequent  to 
the  delivery  thereof,  is  to  be  settled  by  the  jury  upon  all 
the  evidence  in  the  case.^  But  upon  this  point  the  de- 
cisions are  not  harmonious— some  holding  that  such  alter- 
ations will  be  presumed  to  have  been  made  at  the  time  of 
the  making  of  the  deed,^  while  others  hold  the  presump- 
tion to  be  that  they  were  made  after  execution  and  de- 
livery ;<*  and  that  the  law  imposes  upon  the  party  who 
claims  under  the  instrument  the  burden  of  explaining 
the  alterations.^  And  especially  if  an  alteration  appears 
suspicious  on  its  face,  and  is  not  duly  noted  on  the  paper, 
the  burden  of  proof  is  upon  the  party  who  claims  that 
the  alteration  was  genuine. ^ 

1  Sbep.  Touch.  55;  Bavisles  v.  Alston,  5  Ala.  297;  Wickes  v.  Canllc, 
6  Har.  &  J.  36.  See  S  279,  ante ;  Davis  v.  Fuller,  12  Yt.  178;  36  Am.  Dec. 
834. 

2  See  Acker  V.  Ledyard,  8  Barb.  514;  Arrlson  v.  Harmstead,  2  Pa. 
St.  191 :  Brltton  v.  Stanley,  4  Whart.  114:  O'Donnellv.  Harmon,  3  Daly, 
424;  and  see  Collins  t7.  Collins,  51  Miss.  311;  24  Am.  Uep.  632. 

3  Withers  v.  Atkinson,  1  Watts,  237;  Cleaton  v.  Cham  bliss,  6  Rand. 
86;  Huutlnffton  v.  Finch,  3  Ohio  St.  445;  Bliss  v.  Mclntyre,  IB  Vt.  466; 
Letcher  o.  Bates,  6  Marsh.  J.  J.  624;  22  Am.  Dec.  92;  Wariin?  v,  Wil» 
llams,  8  Pick.  822;  Lewis  ».  Payn,  8  Cowen,  71 ;  Den  v.  Wright,  2  Halst, 
17S;  11  Am.  Dec.  546.  Compare  Pope  v.  Chafee.  14  Rich.  Eq.  69;  Gor- 
don r.  Sizer,  39  Miss.  805;  Langdon  t7.  Paul,  20  Vt.  217.  An  alteration, 
though  made  subsequently  to  the  execution  of  the  deed,  and  feloni- 
ously,  does  not  avoid  tbe  title:  Jackson  v.  Jacoby,  9  Cowen.  125;  and 
see  woods  v.  Hiiderbrand,  46  Mo.  284;  S.  C.  2  Am.  Rep.  513.  A  deed 
by  husband  and  wife,  altered  after  execution  by  the  husband  without 
authority  of  the  wire,  vitiates  the  deed:  8toue  v.  Lord,  80  N.  Y.  60. 
compare  Prettyman  v.  Goodrich,  23  111.  330. 

4  Ely  V.  Ely,  6  Gray,  441;  and  see  Smith  v.  McGowan,  3  Barb.  404; 
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Mftybee  v.  Saiffla,  3  Smith  E.  D.  1:  16  N.  T.  500;  Roberts  v.  linger,  90 
Cal.()7U;  Howara  v.  Colqahon,  2S  Tet.  131;  Co.  Litt.  226  b;  Kulghtv. 
Clemeuts. »  Ad.  &  £.  215. 

5  Trowel  r.  Castle,  1  Keb.  22;  Beaman  v.  Bnssell,  20  Vt.  205;  Sirrlne 
9.  Brlsrgs,  31  Mlcli.  44S;  Uantlngton  v.  Finch,  S  Ohio  St.  445;  Stoner  v. 
Ellis,  ttintl.  15.';  Bailey  r.  Taylor,  U  Conn.  531:  McCormick  v.  Fits- 
morris,  3»  Mo.  31;  FAmsworth  v.  Sharp.  4  Sneeu,  55;  Doe  v.  Bingham, 
4  Barn,  ^b  Adoi.  UTi. 

6  Morris  v.  Vanderen,  1  Dall.  67:  Paine  v.Edsell,  19  Pa.  St.  180; 
White  r.  Haas,  3i  Ala.  432;  Cole  v.  Hills,  44  N.  H.  227;  Provost  r.  Gratx, 
1  Peters  C.  C.  365;  Craft «.  Wiate,  9si  Miss.  455. 

7  Jordon  v.  StewarttJS  Pa.  St.  244;  Dow  r.  Jewell,  18  N.  H.  340; 
United  .states  v.  Linn,  i  How.  101 ;  Moutag  v.  Linn.  23  Hi.  551. 

8  O'Donneil  v.  Harmon,  3  Daly.  424;  and  see  Pringle  v.  Chambers, 
lAbb.Pr.58. 

§  281.  "Who  may  convey  by.— As  a  general  rule, 
all  persons  who  are  capable  of  holding  real  property,  and 
who  are  not  under  some  disability,  as  infancy,^  covert- 
ure,^ or  the  like,  may  freely  convey  the  same  by  deed.* 
Bo  corporations,  which  are  artificial  persons,  are  capable 
of  conveying  away  real  property  by  deed.*  A  person 
deaf  and  dumb  from  his  nativity,  if  of  sufficient  capacity 
in  other  respects,  is  not  legally  incapable  of  executing  a 
deed.'  And  the  tendency  of  modern  adjudications  is  to 
regard  a  deed,  if  not  absolutely  binding,  as  voidable 
rather  than  void.^  All  persons  having  any  estate,  right, 
title,  or  interest,  either  at  law  or  in  equity,  in  the  subject- 
matter  of  a  deed,  must  join  in  the  conveyance,  or  their 
rights  will  remain.^ 

1  Sees  284,  jM>«/. 

5  Sees 288, pM^ 

3  See  Den  v.  Clark,  2  Ired.  23;  Waltv.  Maxwell, 5 Pick. 217;  Dlckea 
9,  Johnson,  7  Ga.  434;  Zouch  v.  Parsons,  3  Burr.  Ib05;  S  285,  post, 

4  See  Boone  Corp.  S  54. 

6  Brown  v.  Brown,  3  Conn.  299;  8  Am.  Dec.  187. 

6  Bee  Dennett  v.  Dennett,  44  N.  H.  538;  Miles  v.  Lingerman,  24  Ind. 
887;  Hovey  v.  Hobson,  53  Me.  451 ;  Den  v.  Clark,  2  Ired.  23. 

7  2  Oreenl.  Cruise,  808.  See  Lithgow  v.  Kayenagh,  9  Mass.  161; 
Adams  V.  Bean,  12  Mass.  137;  Scott  v.  Whipple,  6  Me.  336;  Giles  v. 
Pratt,  2  Hill  (S.  G.)  439.  A  deed  by  a  person  aissei2ed  is  valid  against 
every  one  bat  the  disseizor  and  his  privies:  McMahan  v.  Bowe,  114 
Mass.  140;  19  Am.  Bep.  321 ;  Livingston  v.  Proseus,  2  Hill,  536;  Univer- 
sity of  Vt.  V.  Joslyn.  21  Yt.  52. 

§  282.  "Wlio  may  be  grantees.— In  order  to  render 
a  conveyance  of  land  valid,  there  must  be  a  grantee 
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competent  to  take  it.^  But  less  capaoity  is  required  to 
take  than  to  make  a  grant,  and  by  the  rule  of  the  com* 
xnon  law,  all  persons  whatever  may  be  grantees  in  a 
deed,  because  it  is  supposed  to  be  for  their  benefit.^  And 
a  person  may  take  an  estate  in  remainder  by  a  deed  to 
which  he  is  not  a  party .^  A  corporation  may  be  a 
grantee,  unless  expressly  restrained  by  its  charter;^  but 
in  this  country  corporations  are  usually  limited  in  the 
acts  of  incorporation  as  to  the  value  or  amount  of  real 
property  which  they  may  hold.^  At  common  law,  a  wife 
cannot  be  the  immediate  grantee  of  her  husband*  but  she 
may  take  an  estate  from  him  through  the  medium  of  the 
statute  of  uses.^  And  equity  will  uphold  a  conveyance 
from  husband  to  wife,  though  no  trustee  has  been  in- 
terposed to  hold  for  the  wife's  useJ  An  alien  may  be 
grantee  in  a  deed,  and  may  hold  until  "  office  found."^ 

1  See  Bund7  v.  Blrdsall,29  Barb.  31;  Halick  v.  Scovll,4  111.  191; 
UlUer  V.  Ctiittenden,  2  Iowa,  368. 

2  2  Greenl.  Cruise,  319;  and  see  Sutton  v.  Cole,  3  Pick.  332:  Parker 
V.  Stuckert,  2  Miles,  278;  Halluck  v.  Busli,  2  Uoot,  26;  1  Am.  Dec.  60; 
Mitclicll  V.  Ryan,  3  Ohio  St.  377.   Compare  Bennett  v.  waller,  23  lU.  97. 

3  Hombeck  0.  Westbrook,  9  Johns.  73. 

4  Boone  Corp.  S  40;  Kenny  v.  Wallace,  24  Han,  478.  A  deed  of 
land  to  tho  trustees  de  facto  of  an  unincorporated  religious  society 
does  not  convey  any  title  to  tlie  society:  Bundy  v,  Birdsali,  29  Barb. 
31.   See  Thomas  v.  Marsbfleld,  10  Pick.  394. 

5  Boone  Corp.  S  40. 

6  See  Yoorhees  v.  Presbyterian  Church,  17  Barb.  103:  Sweat «. 
Hall,  8  Vt.  187;  Abbott  v.  Hard,  7  BIackf.510;  dhepardv.  Shepard,  7 
Johns.  Ch.  57;  §151,  aM<«. 

7  Wallingford  p.  Allen,  10  Peters,  683;  Dalev.  Lincoln,  62  111.  22; 
Kajors  o.  Sverton,  89  111.  56;  31  Am.  Bep.  65. 

8  Jackson  v.  Lunn,  3  Johns.  Cas.  109;  Fairfax  v.  Hunter,  7  Cranch, 
603;  Sheaffe  v.  O'Nell,  1  Mass.  256;  Crane  v.  Beeder,  21  Mich.  24;  4  Am. 
Bep.  430;  Sands  v.  Lynham,  27  Gratt.  291;  21  Am.  Bep.  343;  and  see 
i  19,  ante. 

§  283.  Conveyances  by  married  "women.  — By 
the  rule  of  the  common  law,  all  deeds  executed  by  a  mar- 
ried woman  are  absolutely  void,^  even  as  against  her 
heirs. 3  And  formerly,  in  England,  the  only  mode  in 
which  a  married  woman  could  alienate  her  lands  was  by 
fine  and  recovery .^   This  mode  was  never  in  use  in  the 
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United  States;^  bat  the  general  rule  here  is,  that  a  mar- 
ried woman,  if  of  lawful  age,  may  conVey  her  real  estate, 
or  release  all  her  interest  in  her  husband's  lands,  by  a 
deed  executed  jointly  with  her  husband. ^  And  by  the 
aid  of  enabling  acts  in  many  of  the  States,  she  may  con- 
vey her  lands  without  her  husband,  as  freely  as  if  she 
were  unmarried.^  But  unless  executed  in  the  precise 
mode  prescribed  by  statute,  the  conveyance  will  be  voidJ 

1  Shep.  Toach.  56;  2  Oreenl.  Cmise.  315.  316;  Bressler  v.  Kent,  61 
111.  42();  14  Am.  Uep.  67;  Ezelle  v.  Parlcer,41  Mo.5J0;  Waruerv.  Crouch, 
14  AUeD.  163;  Duubam  v.  Wright.  53  Pa.  St.  167. 

2  Matthews  v.  Puffer,  19  N.  H.  44S;  Concord  Bank  v.  BelUs,  10  Cosh. 
276;  Lowell  v.  Daniels,  2  Gray,  161. 

3  Bressler  v.  Kent,  61  111.  426;  14  Am.'Rep.  67:  Albany  Fire  Ins.  Co. 
V.  Bay,  4  N.  Y.  9.  By  statute  Z  Ssi  Will.  4,  c.  74.  for  al>olishing  flues 
and  recoveries,  provision  is  made  whereby  a  married  woiuau  may 
now  Join  with  ner  husband  in  making  a  deed  of  her  estate:  see  i 
Orceul.  Cruise,  315,  note.  She  may  pass  her  separate  real  estate  by 
deed  as  a/eme  tole:  Pride  v.  Bubb,  Law*  K.  7  Ch.  App.  64;  1  Eug.  Hep. 
426. 

4  See  Jackson  v,  Ollchrist,  15  Johns.  115;  Durant  v.  Bitchle,  4  Ma- 
sou,  54. 

5  2  Kent  Com.  150;  Fowler  r.  Shearer,  7  Mass.  14:  Litligow  v.  Kav* 
anaq^h,  U  Mass.  172:  Allen  v.  Hooper,  50  Me.  374;  Davcy  v.  Turner,  1 
Dall.  11 ;  aud  see  Richardson  v.  wyman,  63  Me.  28U;  16  Am.  Kep.  459; 
Maloncy  v.  Horan, 49  N.  Y.  HI:  10  Am.  Kep. 335;  Blugeway  v.  Maotiug, 

•  23  Ohio  St.  25)4;  13  Am.  Rep.  251. 

6  See  Yale  v,  Dederer,  18  N.  Y.  271;  White  v.  Wager,  25  N.  Y.  833; 
Price  V.  Osborn,  34  Wis.  40.  She  may  couvey  her  real  estate  acquired 
before  as  well  as  after  the  marriage,  without  the  joining  of  the  hus- 
band in  the  conveyance:  McKesson  v.  Stanton,  50  Wis.  2u7;  36  Am. 
Bep.  850. 

7  See  Reanme  v.  Chambers,  22  Mo.  64;  Morrison  v.  Wilson,  13  Cal. 
496;  Bressler  v.  Kent,  61  lU.  426;  14  Am.  Uep.  67. 

§  284.  Deeds  of  iiifanta.~The  rule  as  established 
by  the  modern  decisions  appears  to  be,  that  the  deed  of 
an  infant,  conveying  his  land  for  a  valuable  consideration, 
is  voidable  and  not  void;  ^  and  that  the  right  to  avoid  the 
deed  on  coming  of  age  is  a  personal  privilege  to  the  minor 
and  his  heirsi.^  But  an  infant's  deed,  without  considera- 
tion, is  absolutely  void,  and  not  simply  voidable.^  And 
a  person  purchasing  land  of  an  infant,  knowing  tlie  fact, 
must  and  ought  to  take  the  risk  of  the  avoidance  of  the 
contract  by  the  infant  after  arriving  at  maturity.-*  Nor 
can  a  restoration  of  the  consideration  be  e:(acted  as  a 


321  ]>BBD.  §  285 

condition  to  a  disaffirmance  of  the  contract  on  the  part  of 
the  infant.fi  It  has  however  been  held,  that  if  an  infant 
would  avoid  his  deed  he  must  do  so  within  a  reasonable 
time  after  coming  of  age.^  And  when  delay  is  coupled 
with"  acts  indicating  an  intention  to  confirm,  or  which 
cause  injury  to  others,  or  secure  benefits  to  himself,  it 
becomes  proof  of  confirmation  more  or  less  potent,  ac- 
cording to  the  accompanying  acts  and  circumstances.? 
Thus,  an  infant's  deed  binds  him,  if,  after  coming  of  age, 
he  knowiugly  suffers  the  grantee  to  make  valuable  im- 
provements on  the  premises,  without  announcing  his 
intention  to  avoid  the  deed.^  But  mere  delay  within  the 
time  allowed  by  the  Statute  of  Limitations,  uncoupled 
with  any  acts  expressive  of  an  intent  to  confirm,  would 
not  be  sufficient  for  that  purpose.  ^ 

1  Zoach  r.  Parsons,  3  Burr.  1803;  Tucker  v.  Moreland.  10  Peters,  58: 
Bobliisoii  9.  Weeks,  Sti  Me.  lOij;  Kendell  v.  Lawrence,  22  Pick. 540;  and 
see  Uamer  v.  Dipple,  31  Oblo  St.  72;  29  Am.  Bep.  496. 

2  Kendell  v.  Lawrence,  22  Pick.  540.  Bat  compare  Chandler  v, 
Simmons,  97  Mass.  508. 

3  Swaflord  v,  Ferguson,  3  Lea,  292;  31  Am.  Bep.  639. 

4  Jackson  v.  Carpenter,  11  Johns.  539;  Boody  v.  McKenney,  23  Me. 
624;  Dublin  etc.  Railway  v.  Black,  8  Ex.  181;  Iti  £ug.  L.  &  £q.  558; 
Sims  0.  Everhardt,  102  U.  S.  300. 

5  Green  v.  Green,  69  N.  Y.  553;  25  Am.  Rep.  233. 

6  See  Wallace  v.  Lewis,  4  Har.  (Del.)  75;  Sims  «.  Everhardt,  102 
U.  S.  300;  2  Kent  Com.  236. 

7  Daua  0.  Coombs,  6  Me.  89:  Boody  v.  McKenney.  23  Me.  524;  and 
see  Bobbins  p.  Eivtou.  10  N.  H.  561;  Chaplu  v.  Shafer,  4a  N.  Y.  407; 
Wheaton  v.  East,  5  Yerg.  41. 

8  Davis  V.  Dudley,  70  Me.  236;  35  Am.  Bep.  318;  and  see  Hlghley  v. 
Barron,  49  Me.  103;  Thompson  v,  Strickland,  52  Miss.  574;  Wallace  v. 
Lewis,  4  Har.  (Del.)  75;  GiUesple  v.  lialley,  12  W.  Ya.  70;  29  Am.  Rep. 
445. 

9  Davis  V.  Dudley,  70  Me.  236;  35  Am.  Bep.  318;  Vanghan  v.  Parr, 
20  Ark.  600:  McMurray  v.  McMurray,  66  N.  Y.  175;  Hutn  v.  Hallway 
etc.  Co.  56  Mo.  202;  Moore  v.  Abemethy,  7  Blackf.  442. 

§  285.  By  persons  of  unsound  mind.— A  deed 
executed  by  an  idiot,  or  person  of  non-sane  mind,  who  is 
under  guardianship,  is  void;  ^  but  a  deed  made  by  such  a 
person  not  under  guardianship  passes  a  seizin,  and  is 
regarded  as  voidable  only,  and  not  void.^  And  it  is  held 
that  where  a  person  of  apparently  sound  mind,  and  not 


I  286  DEED.  •  322 

known  to  be  otherwise,  ezeoates  a  deed,  eqnity  will  not 
interfere  to  set  aside  such  deed,  where  the  grantee  cannot 
be  put  in  statu  quOi  or  where  the  benefit  received  by  the 
grantor  is  actual,  and  of  a  durable  character.^  A  deed 
cannot  be  impeached  on  the  ground  that  the  grantor,  at 
the  time  of  execution,  was  a  monomaniac  on  the  subject 
of  religion.^  And  a  habitual  drunkard  is  not  incompetent 
to  execute  a  deed ;  ^  he  is  simply  incompetent  upon  proof 
that  at  the  time  his  understanding  was  clouded,  or  his 
reason  dethroned  by  actual  intoxication.^ 

1  Walt  V.  Maxwell,  5  Pick.  217;  16  Am.  Dec.  391. 

2  Walt  V.  Maxwell,  5  Pick.  217:  Arnold  v.  Blchmond  Iron  Works,  1 
Gray,  434;  Jackson  v.  Guinaer,  2  Co  wen.  bM;  Breckinridge  v.  Ormsby, 
1  Marsh.  J.  J.  24);  Eaton  v.  Eaton,  8  Vrooui,  10«j;  18  Am.  Uep.  717;  and 
see  Uovey  r.  Hobson,  53  Me.  451;  Miles  v.  Llngermau,  'i4  Ind.  3d7. 
Some  of  tlie  cases  however  hold,  that  a  deed  regular  on  Its  face  will 
bo  declared  void  whenever  the  testimony  submitted  shows  that  the 
person  executing  it  was  at  the  tims  of  its  execution  non  compos 
mentis:  Farley  v.  Parker,  6  Oreg.  105;  25  Am.  Bep.  5U4;  Van  Deuseu  v. 
Sweet,  51  N.  Y.  883. 

3  Kiggan  V.  Green,  80  N.  C.  236;  30  Am.  Rep.  77;  and  see  Carr  v. 
Holllday,  1  Dev.  &  B.  Eq.  344;  Molton  v.  Gamroux,  2  Ex.  487;  Arnold 
9.  Klchmond  Iron  Works,  1  Gray,  434;  Eaton  v.  Eaton.  8  Yroom,  1U8; 
18  Am.  Rep.  717.  Pi'oceedlngs  to  recover  laud  of  which  a  deed  was 
made  while  the  grantor  was  insane,  which  deed  has  not  since  been 
ratified  or  affirmed,  may  be  commenced  without  first  restoring  the 
consideration  to  the  grantee :  Gibson  v.  8oper,  6  Gray,  279. 

4  Burgess  v.  Pollock,  53  Iowa,  273;  36  Am.  Rep.  218. 

6  Gardner  v,  Gardner,  22  Wend.  526;  Peck  v.  Cary,  27  N.  Y.  9. 
Compare  Eaton  v.  Perry,  29  Mo.  96;  Donelson  v.  Posey,  13  Ala.  752. 

6  Van  Wyck  v.  Brasher.  81  N.  Y.  260.  See  Warnock  v.  Campbell,  25 
X.  J.  Eq.  485;  Freeman  v.  Statts,  8  N.  J.  Eq.  814;  Belcher  v.  Belcher,  10 
Yerg.  m. 

§  286.  Conveyances  by  corporate  bodies.— Cor- 
porations may,  through  the  intervention  of  agents,  ex- 
ecute conveyances  of  their  realty. ^  But  where  th«  mode 
in  which  the  property  of  a  corporation  shall  be  conveyed 
is  prescribed  by  the  charter,  or  any  general  statute,  that 
mode  must  be  pursued.^ 

1  Boone  Corp.  S  54:  Leggett  v.  New  Jersey  Manuf.  etc.  Co.  1  Sazt. 
Oh.  541;  23  Am.  Dec.  728;  Central  Gold  Min.  Co.  v.  Piatt,  3  Daly.  263; 
Tread  well  v.  Salesbory  Manuf.  Co.  7  Gray,  3.>3;  Bellows  v.  Todd,  3» 
Iowa,  209. 

2  Isham  V.  Bennington  Iron  Co.  19  Yt.  230;  Boone  Corp.  S  54.  See 
S  282,  ante. 
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§  287.  Aliens  as  parties  to.— Even  at  common  law 
an  alien  may  take  real  property  by  purchase,^  and  he 
may  hold  the  same  ag^ainst  all  the  world  but  the  State.^ 
And  a  conveyance  by  an  alien  who  was  once  well  seized 
of  an  indefeasible  estate  vests  such  estate  in  his  grantee, 
subject  only  to  be  defeated  by  the  State.* 

1  Bnrk  V.  Brown,  2  Atk.  8!)9;  Elmendorf  v.  Cannlchael,  3  Lltt.  472: 
14  Am.  Dec.  86;  Sands  v.  Lyuham,  27  Gratt.  291;  21  Am.  Bep.  348;  and 
see  §  19,  ante. 

2  See  S§  19, 282,  ante.   Orane  v.  Boeder,  21  Mlcb.  24  Am.  Bep.  348. 

8  Scanlan  v.  Wrigbt,  18  Pick.  523;  25  Am.  Dec.  344.  The  dlsabilltjr 
of  alleu-tge  has  been  removed  by  statute  In  many  of  the  States:  see 
S 19,  ante;  Hall  v.  Hall,  81  N.  T.  130;  and.  In  England,  alien  friends  are 
now  enabled  by  statute  *^  take  and  hold  lands  for  residence  or  busi- 
ness for  twenty-one  years :  Stat.  1^8  Vict.  c.  66. 

§  288.  XSffect  of  duress  on  deeds.— A  deed  exe- 
cuted under  duress  is  not  strictly  void,  but  only  void- 
able; ^  and  a  deed  cannot  be  avoided  on  this  ground 
except  upon  clear  and  conclusive  evidence.'  So  in  many 
cases  it  may  be  necessary  for  a  party  to  move  promptly 
in  disaffirming  the  deed,  or  he  may  lose  the  right.' 
Actual  violence  is  not  necessary  to  constitute  duress,^ 
and  moral  compulsion,  such  as  that  produced  by  threats 
to  take  life  or  to  inflict  great  bodily  harm,  as  well  as  that 
produced  by  imprisonment,  is  sufficient  to  destroy  free 
agency,  without  which  there  can  be  no  contract. 'i  But 
duress  by  mere  advice,  direction,  influence,  and  persua- 
sion is  unknown  to  the  law.>  A  mere  threat  to  sue  upon 
an  agreement  to  convey  in  fee,  whereby  a  conveyance  of 
a  lesser  estate  in  the  same  land  is  procured,  is  not  such 
duress  as  will  avoid  the  conveyance.^  If  a  party  under 
duress  promises  to  execute  a  deed  for  the  purpose  of 
regaining  his  liberty,  and  afterward,  while  at  liberty,  he 
performs  his  promise,  it  is  nevertheless  voidable.  &  To 
establish  a  ratiflcation,  it  must  appear  that  the  duress  or 
fear  has  ceased,  which  may  not  be  until  long  after  the 
threats  are  made.' 

1  Worcester  v.  Eaton,  13  Mass.  377;  and  see  Edwards  v.  Bandley, 
Eardln,  60i;  8  Am.  Dee.  745;  Watklns  v.  Bainl,6  lius.  606;  1  Am.  Deo. 
170;  Deputy  v.  Stapleford,  19  CaL  302. 
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2  Brown  v.  Peck,  2  Wis.  261 ;  DatIb  «.  Fox,  59  Mo.  125.  The  duress 
must  have  been  at  the  iostigation  of  the  grantee :  Talley  «.  Bobinsou, 
22  Gratt.  888;  Green  v.  Scranage,  19  Iowa,  461. 

8  Murphy  v.  Paynter,  1  Dill.  S33:  Bazemore  v.  Freeman,  68  6a. 
276;  DooUtUe  v.  McCuUough,  7  Ohio  St.  299;  Lyon  v.  Waldo,  S6  Mich. 
345. 

4  Baker  v.  Morton,  12  WalL  150;  and  see  Radlch  v.  Hntchins,fl9 
U.  S.  210;  Brumagim  v.  TUllnghast,  18  Gal.  265;  OUvari  v.  Meuger.  S9 
Tex.  76. 

5  Baker  v.  Morton,  12  Wall.  150;  Watklns  «.  Baird,  6  Mass.  506;  1 
Am.  Dec.  170;  Miller  o.  Miller,  68  Pa.  St.  486.  A  father  may  avoid  a 
mortgage  which  he  has  been  induced  to  sign  by  threats  of  the  prose- 
cution and  Imprisonment  of  his  son:  Harris  v.  Carmody,  131  Mass.  51. 

6  Barrett  v.  French,  1  Conn.  354;  6  Am.  Dec.  241;  and  see  Atlee  v. 
Backhouse,  3  Mees.  &  W.  642. 

7  Harris  v,  Tyson,  24  Pa.  St.  347;  and  see  Snyder  v,  Braden,  58 
Ind.  143. 

8  Ormes  v.  Beade)»  2  DeOcs,  F.  A  J.  833.  Compare  BIssett  v. 
BIssett,  1  Har.  &  McH.  211. 

9  Tayloro.Jaques,  106  Mass.  291.  A  deed  made  by  an  agent  under 
duress  may  be  avoided  by  the  principal:  Gumming  v.  luce,  11  Q.  It. 
112.  And  it  seems  that  a  deed  executed  by  a  wife  tnron;;h  dure!»s  of 
her  hasband  may  be  avoided  by  her:  Brooks  9.  Berryhili,  20  Tud.  97; 
Kocourek  «.  Marak,  54  Tex.  201;  38  Am.  Bep.  623j  Eddie  v.  Slimmou, 
26  N.  Y.  12;  Tapley  v.  Tapley,  10  Minn.  458.  Compare  Koehlcr  v. 
Wilson,  40  Iowa,  183;  McGlintock  v.  Cummins,  3  Mc|«ean.  158:  State  v, 
Brantley,  27  Ala.  44;  Remington  v.  Wright,  43  N.  J.  L.  451;  Lefebvre 
V.  Dutruit.  51  Wis.  326;  37  Am.  Bep.  838. 

§  289.  Fraud  and  undue  influence.— Fraud,  when 
established,  will  vitiate  any  transaction,  however  sol- 
emn.^ And  it  is  a  rule  of  universal  application,  that 
whatever  fraud  creates,  justice  will  destroy.^  Fraud 
renders  a  deed  absolutely  void  as  against  the  party  de- 
frauded, and  not  voidable  merely  ;9  and  a  deed  void  In 
part  for  fraud  is  void  in  totoA  Where  there  is  fraud  in 
the  execution  of  a  deed,  whereby  it  is  rendered  wholly 
void,  the  fraud  may  be  taken  advantage  of  in  a  court  of 
law  as  well  as  in  a  court  of  equity .6  But  where  the  al- 
leged fraud  was  only  in  obtaining  the  deed,  or  in  the 
inducement  to  its  execution,  a  court  of  equity  alone  can 
give  relief.*  Such  courts  are  especially  charged  with  the 
cognizance  of  trust  relations,  such  as  subsist  between 
trustee  and  beneficiary,  parent  and  child,  guardian  and 
ward,  etc.; 7  and  a  deed  procured  by  undue  influence, 
through  an  improper  exercise  of  such  relations,  will  be 
set  aside.s    In  all  cases  of  this  kind,  the  court  throws  the 
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bnrden  of  ^roof  on  the  party  who  seta  up  the  transaction 
against  the  person  whom  he  was  honnd  to  protect,^  and 
will  insist  upon  a  full  and  complete  communication  of  all 
material  circumstances.^*^  Fair  argument  and  persuasion, 
exerted  for  the  purpose  of  obtaining  a  deed,  will  not  have 
the  effect  to  avoid  its  execution.  ^^ 

1  Hall  V.  Irwin,  6&  N.  Y.  649;  Jones  v.  EmeiTt  40  N.  H.  US ;  Gage  v. 
Gage,  29  N.  H.  533;  Somers  «.  Pnmphrey,  24  ind.  231;  Laugbton  v. 
Harden,  68  He.  206. 

3  Yreeland  «.  New  Jersey  Stone  Go.  29  N.  J.  Eq.  188.  But  no  pei> 
son  will  be  allowed  to  aUege  his  own  fraud  to  avoid  his  own  deed: 
Doe  ir.  Roberts,  2  Bam.  A  Aid.  367;  Walton  v.  Bonham,  24  Ala.  513. 

3  Jackson  v.  Summery llle,  13  Fa.  St.  359:  and  see  Miller's  Appeal, 
80  Pa.  St.  478;  Chess  v.  Chess,  1  Penr.  ^k  W.  32;  21  Am.  Doc.  350;  Butler 
ir.  Haskell,  4  Desaus.  Eq.  707.  A  conveyance  executed  for  a  valuable 
and  adequate  consideration  will  be  upheld  against  the  creditors  of 
the  grantor,  however  fraudulent  his  purpose  may  have  been,  if  the 
grantee  had  no  knowledge  thereof:  Prewltt  v.  Wilson,  103  U.  S.  22. 

4  Thomas  v.  Thomas,  1  Litt.  62;  13  Am.  Dec.  220;  Toung  v.  Pate,  4 
Yerg.  164;  Goodhue  v.  Berrien,  2  Sand.  Ch.  630. 

5  Thomas  V.  Thomas,  1  Litt.  62 ;  13  Am.  Dec.  220:  Hopkins  v.  Beard, 
6Cal.664;  Hollevo.  Younge,27  Ala.203;  Strykerv.  vauuerbllt,25N.J. 
tt,  482;  EscheriCK  v.  Traver.  65  111.  379;  and  see  Schuylkill  County  «• 
Copley,  67  Pa.  St.  380;  Van  Deusen  v.  Sweet,  51 N.  Y.  383. 

6  Thomas  «.  Thomas,  1  Litt.  62;  13  Am.  Dec.  220.  Fraud  as  to  the 
consideration  cannot  be  inquired  into  in  a  court  of  law:  Escherlckv. 
Traver,  65  UL  379;  Stryker  v.  Yanderbilt,  25  N.  J.  L.  482. 

7  See  Hogton  v.  Hogton.  15  Beav.  278;  1  Story  Eq.  Jar.  S  322;  Corbit 
V.  Smith.  7  Iowa,  60;  Bayllss  v.  Wililams,  6  Cold.  440;  Fuller  v.  Fuller, 
4«>  Ala.  301 ;  Turner  v.  Turner,  44  Mo.  535;  Gilmore  v.  Burch,  7  Greg. 
374;  3  Am.  Rep.  547. 

8  Bayllss  v.  Williams,  6  Cold.  440;  and  see  Jacox  v.  Jacox,  40  Mich. 
473;  29  Am.  Rep.  710;  Darllngton*s  Appeal,  86  Pa.  St.  512:  27  Am.  Rep. 
726;  Boyd  v.  De  hv  Montagnie.  73  N.  Y.  4S9;  2D  Am.  Rep.  197.  The  rule, 
that  aparty  seekitu^  to  set  aside  a  contract  must  place  the  opposite 
party  fn  statu  quo,  has  no  application  iu  the  case  of  a  deed  which  has 
been  obtainecT  by  fraud  and  without  consideration:  Freeman  v.  Rea- 
gan, 26  Ark.  373;  and  see  §  284,  ante. 

B  Harrison  v.  Guest,  6  DeGex,  M.  &  G.  424;  Berkmeyer  v,  Keller- 
man,  32  Ohio  St.  239;  30  Am.  Rep.  577. 

10  Gordon  v,  Gordon,  3  Swanst.  41 ;  Bei^en  v.  Udall.  31  Barb.  25. 

11  Taylor  t>.  Taylor.  6  Ired.  Eq.  124.  Compare  Bowles  v.  Watham, 
54  Mo.  261 ;  Hunter  v.  Waiters,  Law  B.  7  Ch.  App.  75.  A  bona  fide  pur- 
chaser from  a  fraudulent  grantee  will  hold  the  estate  at  law  against 
the  original  grantor:  Somes  o.  Brewer,  2  Pick.  184;  White  «.  Graves, 
107  Mass.  328;  Wood  v.  Mann,  1  Sum.  509. 

.  §  290.    Names  of  parties. --It  is  one  of  the  requisites 
of  a  good  deed  that  the  parties  thereto  be  truly  and  suf- 
ficiently described.^    But  it  is  not  absolutely  necessary 
to  name  the  grantee,  if  he  be  described  or  designated  in 
BOONS  BBAL  Prop.— ^M. 
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■ome  way  so  as  to  be  distfogouhed  from  all  others.*  A 
deed  that  does  not  in  anj  way  designate  the  grantee,*  or 
a  deed  to  a  fictitioas  person,  passes  no  title.^  The  omis- 
sion or  insertion  of  a  middle  name  or  its  initial  is  imma* 
terial;*  and  a  mistake  in  the  christian  name,  if  the  deed 
explains  who  is  intended,  does  not  affect  the  execution  of 
the  deed.*  And  where  the  grantee  had  possession  of  a 
deed  in  which  his  christian  name  was  left  blank,  he  was 
permitted  to  show  aliunde  who  was  intended^  If  the 
description  of  a  party  suits  two  persons,  the  one  claiming 
tinder  the  deed  must  show  that  he  is  the  one  intended.^ 
A  deed  containing  nothing  more  than  a  surname  to  indi- 
cate the  grantee  would  he  void.'  And  where  a  deed  is 
made  to  a  partnership  in  the  firm  name,  and  the  surnames 
only  of  some  of  the  partners  are  mentioned  in  the  deed, 
such  partners  cannot  take  as  grantees;  ^  but  those  fully 
named  will  hold  in  trust  for  tbemselres  and  their  asso- 
ciates.^^ A  deed  must  be  executed  in  the  name  of  the 
grantor,  12  but  it  seems  that  he  need  not  be  named  as  such 
in  the  deed,  provided  he  signs  it.^  A  deed  by  a  corpora- 
tion must  be  executed  in  the  corporate  name.^  A  grant 
to  "  the  inhabitants  of  a  neighborhood,"  without  a  more 
definite  description  of  the  grantees,  would  be  void  for 
uncertainty.^  A  deed  to  a  wife,  though  without  any 
christian  name,  or  even  by  a  wrong  name,  may  be  sus- 
tained.^0 

1  See  Finch's  Case,  6  Bep.  65;  Mlddleton  v.  Findia,  29  GaL  80; 
Boone  v.  Moore,  14  Mo.  420:  Newton  v.  McKay,  29  Mich.  1;  Hoffman  v, 
Forter,  2  Brock.  156;  Homosck  v.  Westbrook,  d  Johns.  73. 

2  Beady  v.  Kearsley,  14  Mich.  325:  Morse  v.  Carpenter,  19  Vt.  613; 
Hogan  V.  Page,  2  Wall.  607.  Compare  Hunter  v.  watsou,  12  CaL  363; 
Haas  V.  Stephens,  52  Pa.  St.  232. 

3  Oaraett  v.  Oamett,  7  Mon.  645;  Chase  v.  Palmer,  29  HI.  306. 

4  Muskingum  Tump.  v.  Ward,  13  Ohio,  120.  But  where  the  owner 
of  real  estate  executed  a  deed  thereof  to  a  fictitious  grantee,  and  then 
under  the  name  of  such  grantee  executed  auother  deed  thereof  to 
another  person,  it  was  held  that  the  latter  got  good  title :  David  «• 
Wllliamsburgh  etc.  Ins.  Co.  83  N.  T.  265;  38  Am.  Sep.  418. 

6  Franklin  v.  Talmadge,  0  Johns.  84;  Games  v.  Stiles,  14  Peters, 
322. 

6  Bee  1  Wood  Conv.  172;  2  Wash.  666;  Jackson  v.  Root,  18  Johns. 
M);  Tustin  v»  Faught,23  Cal.  237.    A.  contract  or  obligation  may  be 
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entered  into  by  a  person  by  any  name  he  may  choose  to  assume.    The 
law  only  looks  to  the  identity  of  the  individual,  and  when  that  is ' 
clearly  established,  the  act  will  be  binding  upon  him:  Petition  of 
Snook,  2  Hilt.  566. 

7  Fletcher  v.  Mansur,  5  Ind.  269;  and  see  Zann  v.  Haller,  71  Ind. 
136;  36  Am.  Rep.  193. 

8  Grand  Oulf  B.  B.  v.  Bryan,  16  Miss.  234. 

9  Fanshawe's  Case,  F.  Moore,  229.  Compare  Irwin  v.  Longworth, 
20  Ohio,  681. 

10  Beaman  v.  Whitney,  20  Me.  413;  and  see  Chamberlain  v.  Bussey, 
«  Me.  164. 

11  Beaman  v.  Whitney,  20  Me.  413;  Moreaa  o.  Safferans,  3  Sneed, 
595.  Compare  McCauiey  v.  Fulton,  44  Cal.  335;  Murray  v,  Blackiedge, 
71  N.  C.  492. 

12  Hatch  V.  Barr,  1  Ham.  (Ohio)  390.  Where  a  person,  with  intent 
to  convey  title,  executes  a  conveyance  of  property  in  a  name  not  his 
own,  he  is  bound  by  the  name  he  thus  adopts,  which  will  be  consid- 
ered as  his  name  ^ro  hoc  vice,  and  the  conveyance  is  effectual  to  vest 
title  in  the  grantee:  David  D.  Wiiliamsburgh  etc.  Ins.  Co.  83  N.  Y.  265; 
Bev'g  8.  C.  7  Abb.  N.  C.  47. 

13  Elliot  V.  Sleeper,  2  N.  H.  525.  But  compare  Catlin  v.  Ware,  9 
Mass.  218;  Peabody  v.  Hewett,  52  Me.  33. 

14  Boone  Corp.  S  54. 

15  Thomas  v.  Marshfield,  10  Pick.  368;  and  see  Jackson  v.  Sisson,  2 
Johns.  Cas.  321.  Compare  Foster  v.  Lane,  80  N.  H.  305;  iieformed 
Church  V.  Veeder,  4'Wend.  494. 

16  Den  v.  Hay,  1  N.  J.  174;  and  see  Scanlan  v.  Wright,  13  Pick.  523. 

§  291.  Date. — It  is  the  common  and  correct  practice 
to  insert  a  date  in  a  deed,  as  indicating  tbe  time  of  its 
execution  and  delivery.^  But  the  dr.te  is  no  part  of  the 
substance  of  the  deed,  and  tbe  presumption  that  th« 
deed  was  delivered  and  took  effect  on  the  day  of  its 
date  2  may  be  rebutted,  and  the  true  time  of  the  delivery 
shown  by  competent  evidence. s  "Where  the  date  in  the 
body  of  a  deed  was  exactly  one  year  prior  to  the  date  at 
the  foot  thereof,  the  latter  was  held  to  be  the  true  date 
of  the  execution  of  the  deed.* 

1  Osboum V.  Bider»  Cro.  Jac.  135 :  M'Kinney  v.  Rhodes,  5  Watts,  343: 
County  of  Henry  v.  Bradshaw,  20  Iowa,  355;  Woodman  v.  Smith,  37 
Me.  25;  Blake  v.  Fash,  41  ill.  302. 

2  Lee  v.  Insurance  Co.  6  Mass.  219;  Breckenridge  v.  Todd,  3  Mon. 
52:  16  Am.  Dec.  83:  Gardiner  v.  Collins,  3  Mason,  398;  Banning  v.  £des, 
6  Minn.  402;  Meech  v.  Fowler,  14  Ark.  2i>. 

3  Bweetzer  v.  Lowell,  33  Me.  448;  Harris  v.  Norton,  16  Barb.  264; 
Genter  v.  Morrison,  31  Barb.  155. 

4  Morrison  v.  Caldwell,  5  Mon.  426:  and  see  Colquhoun  v.  Atkin- 
son.  6  Munf .  550.  A  date  in  figures  would  seem  to  be  less  regarded 
than  one  in  a  different  form :  Jackson  v.  Schoonmaker,  2  Johns.  233. 
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§  292.  Consideration.— A  consideration  is  usually 
stated  to  be  one  of  the  essentials  of  a  good  deed.^  But  a 
deed  entered  into  without  any  consideration  is  valid  and 
effectual  at  law  as  between  the  parties,^  and  it  cannot  be 
avoided  by  the  grantor  if  he  should  become  dissatisfied 
■with  the  transaction.'  The  law  regards  it  as  his  own  folly 
to  have  made  such  a  conveyance,  and  leaves  him  to  bear 
the  consequences  without  means  of  redress.*  The  con- 
sideration of  a  deed  may  be  either  good  or  valuable,^  but 
it  must  not  be  against  the  policy  of  the  law,  the  principles 
of  justice,  or  the  rules  of  morality .<*  A  good  consideration 
is  founded  upon  natural  love  and  affection  between  near 
blood  relations;  7  such,  for  instance,  as  subsists  between 
parent  and  child,^  or  between  a  grandparent  and  grand- 
child.^ And  a  deed  from  husband  to  wife,  ''  for  natural 
love  and  affection,"  was  held  to  vest  the  title,  as  between 
the  parties,  in  the  wife.w  Deeds  made  upon  good  con- 
sideration only  are  regarded  as  merely  voluntary ,ii  and 
if  the  intent  and  purpose  was  to  defraud,  they  are  void  as 
against  creditors  and  subsequent  bona  fide  grantees  for 
value;  ^  but  valid  and  effectual  as  to  the  grantor  and  his 
heirs,  and  all  other  persons  claiming  under  him  in  privity 
of  estate  with  notice  of  the  fraud.  ^  A  valuable  consid- 
eration is  one  founded  on  something  deemed  valuable,  as 
money,  goods,  services,  or  the  like,  which  the  law  esteems 
an  equivalent  given  for  the  grant.  ^^  Marriage  is  also  a 
valuable  consideration;^^  so  of  support  and  mainte- 
nance;^^ and  the  receipt  and  use  by  the  husband  of  the 
wife's  property  is  a  sufficient  consideration  for  the  con^ 
veyance  of  land  to  her  use ;  ^^  so  a  precedent  debt  consti- 
tutes a  valuable  consideration  for  a  deed;!^  and  the 
seduction  of  an  innocent  woman  by  a  pretended  mar- 
riage is  a  valuable  consideration  for  a  deed  subsequently 
made  to  her  and  her  children.  ^^  It  is  not  essential  that  a 
consideration  be  expressed  in  the  deedj^^^  and  if  it  becomes 
necessary  to  prove  one,  it  may  be  shown  by  parol.^i  So, 
in  general,  the  consideration  clause  in  a  deed  is  not  within 
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tbe  rale  excluding  parol  evidence  in  contradiction  of  a 
writing.^  Its  effect  is  to  estop  the  grantor  from  alleging 
that  the  deed  was  executed  without  consideration,  and 
thereby  avoiding  it; 28  but  for  every  other  purpose  it  is 
open  to  explanation,  and  may  be  varied  by  parol  proof. ^4 

1  See  4  Kent,  462;  2  Greeul.  Cruise,  121, 122;  Life  Ins.  Co.  v.  Cole,  4 
Fla.  359;  Chiles  v.  Coleman,  2  Marsh.  A.  K.  296;  12  Am.  Dec.  396. 
Equity  will  not  lend  its  aid  to  carry  a  deed  into  execution  unless  it  is 
supported  by  some  consideration:  Osgood  r.  Strode,  I  Yes.  Jr.  54;  2 
P.  Wms.  245;  Acker  v.  Phceuix.  4  Paige,  305;  Bunn  v.  Wintrop,  1  Johns. 
Ch.  886;  Story  Eq.  Jur.  793. 

2  Bothers  v.  HiUhouse,  3  Conn.  396;  Den  v.  Hawks,  5  Ired.  30;  Cath- 
cart  V.  Robinson,  5  Peters,  264;  Miller  v.  Marckle,  21  111.  152;  Campbell 
V.  Whitson,  68  III.  240;  18  Am.  Kep.  553;  Laberee  v.  Carleton, 53 Me. 211. 

8  Green  v.  Thomas,  li  Me.  318;  Kyan  o.  Brown.  18  Mich.  196; 
Frescott  v.  Hayes,  43  N.  H.  593;  Doe  v.  Uurd,  7  Blackf.  510. 

4  Campbell  v.  Whitson,  68  111.  240 ;  18  Am.  Rep.  553 ;  Taylor  v.  King, 
6  Munf .  358. 

5  4  Kent  Com.  464;  2  Greenl.  Cruise,  323;  Potter  v.  Oracle,  58  Ala. 
803;  29  Am.  Rep.  748. 

6  Hubert  v.  Maze,  2  Bos.  ft  P.  371;  Florentine  v.  WUson,  Hill  &  D. 
803;  Bank  of  United  States  v.  Owens. 2 Peters, 5i7;  Potter©.  Grade, 
58  Ala.  303;  29  Am.  Rep.  748;  and  see  Walker  v.  Gregory,  36  Ala.  180: 
Wairaven  0.  Jones,  1  Houst.  355;  Toler  v.  Armstrong.  4  Wash.  297;  11 
Wheat.  258;  Insurance  Co.  v.  Grim,  32  Ind.  249. 

7  4  Kent  Com.  464;  and  see  Eckman  v,  Eckman,  68  Pa.  St.  460; 
Hanson  v.  Buckner,  4  Dana,  251 ;  Randall  v.  Ghent,  19  Ind.  271. 

8  Pierson  v.  Armstrong,  1  Iowa,  282. 

9  Stovall  V.  Bamett,  4  Lltt.  207;  Huss  v.  Stephens,  51  Pa.  St.  282. 
Compare  Bornm  v.  King,  37  Ala.  606.  But  not  between  parent  and 
illegitimate  child :  Blount «.  Blount, 2  Law  B.  (N.  C.)  587 ;  and  see  Cains 
V.  Jones,  5  Yerg.  249. 

10  Stafford  v,  Stafford,  41  Tex.  111. 

11  Washband  v.  Washband,  27  Conn.  424. 

12  Rockhill  V.  Spraggs,  9  Ind.  32:  Dunlapr.  Hawkins,  59  N.  T.  340: 
Beal  V.  Warren,  2  Gray,  447;  Babcock  v.  Eckler,  24  N.  Y.  623;  Cathcart 
V.  Robinson,  6  Peters,  264;  Bougars  v.  Block,  81  111.  186;  25  Am.  Rep. 
276;  Campbell  v.  Whitson,  68  Il>.  240;  18  Am.  Rep.  553.    It  Is  the  settled 

.  law  of  Alabama,  that  a  voluntary  conveyance  is  absolutely  void  as  to 
the  existing  creditors  of  the  grantor,  and  no  Inquiry  is  Indulged  into 
the  intent  with  which  it  is  made:  Potter  v.  Gracie,  5S  Ala.  303;  29  Am. 
JRep.  748.  The  intent  is  held  to  be  material  only  when  th:)  rights  of 
Buhaequent  creditors  are  involved;  then,  if  it  is  taiutr>d  with  actual 
traua,  it  Is  void:  Potter  v.  Gracie,  5S  Ala.  303;  2!)  Am.  Rep.  748.  Com- 
pare Crawford  ».  KlrKsey.  55  Ala.  282;  2S  Am.  liep.  704:  Clafllu  v.  Mess, 
SON.  J.  £q.21i;  Budd v.  Atkinson, 30 N.  J.  £q.  530;  Keep  v.  Keep,  7 
Abb.N.c:240. 

13  Millers.  Marckle,21  El.  152;  Campbell©.  Whitson,  68  111.  240:  18 
Am.  Rep.  555;  Walker  v.  Gregory.  36  Ala.  180;  Potter  v.  Gracie,  58  Ala. 
803;  29  Am.  Rep.  748;  Story  £q.  Jur.  §  371. 

14  2  Blackst.  Com.  296;  Elliuger  v.  Crowl,  17  Md.  361;  Seward  v. 
Jackson,  8  Cowen,  406. 

15  Thompson  p.  Thompson,  17  Ohio  St.  649;  Elllnger  tr.  Crowl,  17 
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Md.  361;  Herring  0.  Wlc1cliam,29  Gratt  638;  26  Am.  Rep.  405;  Andrews 
V.  Jones,  10  Ala.  400;  Jones' Appeal,  62  Pa.  St.  324;  Prewltc.  Wilson, 
103  U.  S.  22.  And  a  mere  voluntary  deed  is  made  good  and  effectual 
by  a  subsequent  marriage:  Sterryv.  Ardeu,  1  Johns.  Cti.271;  Yerplank 
V.  Sterry,  12  Johns.  536;  Smith  v.  Allen,  5  Allen,  458. 

16  Shontz  V.  Brown,  27  Pa.  St.  123;  Camp  v.  Glfford,  67  Barb.  434 ; 
McGill  r.  Woodward,  1  Tread.  468;  and  compare  Spaulding  v.  Hollen- 
beck,  30Barb.  292;  Hutchinson  o.  Hutchinson,  46  Me.  154;  Sanders  e. 
Wagonselier,  19  Pa.  St.  248. 

17  Hill ».  West,  8  Ohio,  222. 

18  McMahan  v.  Morrison,  16  Ind.  172:  and  see  Busey  r.  Beese,  38 
Md.  264. 

19  Doe  V.  Horn,  1  Ind.  363;  and  see  Herring  v.  Wickham,  29  Gratt. 
628;  26  Am.  Bep.  405.  But  where  the  grantees  were  respectively 
the  mistress  anu  the  illegitimate  child  of  the  grantor,  and  the  deed 
recited  that  it  was  made  on  divers  good  considerations,  and  for  kind- 
ness felt  by  the  grantor  toward  the  grantees,  parol  evidence  was  held 
to  be  iuadmissible  to  prove  a  valuable  consideration;  and  that,  al- 
though intended  as  a  provision  for  the  maintenance  of  the  grantees, 
and  not  in  consideration  of  future  cohabitation,  the  deed  was  void  as 
to  existing  creditors  of  the  grantor:  Potter  v.  Gracle,  58  Ala.  303;  29 
Am.  Bep.  748. 

20  Cunningham  v.  Freeborn,  11  Wend.  248;  Jackson  v.  Dillon,  2  Over. 
261.  In  Kansas,  an  instrument  in  form  a  conveyance,  whether  under 
seal  or  not,  and  duly  fToneJ  by  the  grantor,  imports  a  consideration : 
Buth  V.  King,  9  Kan.  17. 

21  Wood  V.  Beach,  7  Vt.  622;  Jackson  v.  Pike,  9  Cowen,  69;  and  see 
Jack  V.  Dougherty,  3  Watts,  151;  Bedfield  etc.  Manuf.  Co.  v.  Dysart,  62 
Pa.  St.  62. 

22  McCrea  v.  Purmort,  16  Wend.  460:  30  Am.  Dec.  103;  Bennett ». 
Solomon,  6  Cai.  137;  Bhineo.  Ellen,  36  Cai.  371;  Hannran  v.  Oxley,23 
Wis.  619;  Clapp  v.  Tlrreli,  20  Pick.  250;  Morris  v.  Tillson,  81  111.  616. 

23  Adams  v.  Hull,  2  Denio,  306;  Anthony  v.  Harrison,  14  Hun,  210; 
Bryant  v.  Hunter,  6  Bush,  75;  Goward  v.  Waters,  ^  Mass.  699. 

24  Stackpole  v.  Bobbins,  47  Barb.  210;  48  N.  Y.  66-5;  Hebbard  v. 
Haughian,  70  N.  Y.  64;  and  see  Henderson  r.  FuUertou,  54  How.  Pr. 
425:  Sanford  v.  Sanford,  5  Lans.  493;  61  Barb.  302;  Bassettv.  Bassett» 
85  Me.  127;  Johnson  v.  Boyles,  26  Ala.  676;  Peck  v.  Vandenberg,  30  Cal. 
57.  A  deed  executed  by  a  paily  in  whom  title  is  vested,  expressing  a 
valuable  consideration,  need  not  be  supported  by  showing  what  other 
reason,  in  addition  to  the  will  of  tlie  party,  led  to  its  execution: 
Bockwell  V.  Brown,  64  N.  Y.  210.  Compare  Games  v.  Stiles,  14  Peters^ 
322. 

§  293.  Signing  and  sealing.— It  is  another  requisite 
of  a  good  deed  that  it  must  be  signed  and  sealed  by  the 
party  whose  deed  it  is;  ^  though,  if  sealed  and  delivered, 
it  seems  that  signing  is  not  necessary,  unless  In  cases 
under  the  statute  of  frauds,  and  deeds  executed  under 
powers.2  Execution  by  the  grantee,  when  the  deed  con- 
tains no  engagement  on  his  part,  serves  no  other  purpose 
than  to  show  his  assent  to  the  grant  ;3  and  such  assent, 
in  the  absence  of  evidence  to  the  contrary,  is  always 
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presumed.^  There  can  be  no  deed  without  a  8eal,5  and 
"by  a  seal  at  common  law  is  meant  *'  an  impression  upon 
wax  or  wafer,  or  some  other  tenacious  substance  capable 
of  being  impressed."  ^  A  scrawl  with  a  pen  is  not  a  seal 
within  the  lUeaning  of  the  lawJ  And  a  slit  in  a  parch- 
ment, with  a  ribbon  through  it,  will  not  make  a  seal.^ 
But  a  seal  in  the  United  States  is  becoming  more  and 
more  regarded  as  a  mere  formality;  ®  and  in  some  of  the 
States  a  scrawl,  with  or  without  the  letters  **  L.  S."  or  the 
word  "seal"  within  it,  serves  instead  of  the  common- 
law  seal.^<^  In  other  States  an  impression  on  the  paper 
only,  without  wax  or  wafer,  is  sufficient. ii  Several  per- 
sons may  bind  themselves  by  one  seal.^^  The  seal  of  a 
corporation  should  be  affixed  by  the  officer  to  whom 
the  custody  of  it  is  confided. ^^ 

1  2  Blackst.  Com.  306 ;  McDill  v.  McDllI,  1  Dall.  64 :  Smith  v.  Evans,  1 
WUs.  213;  Chiles  r.  Coiiley,  2  Dana,  21;  Clark  v.  Granam,  6  Wheat.  579. 

2  Wright  V.  Wakeford,  17  Ves.  459;  and  see  Slcard  v.  Davis,  « 
Peters,  124;  Mut.  Benefit  Life  Ins.  Co.  v.  Brown,  30  N.  J.  Eq.  193.  But 
compare  £1113  v.  Smith,  1  Ves.  Jr.  13. 

3  Bart  Real  Prop.  §  441. 

4  Burt  Real  Prop.  (441;  Thompson  o.  Leach,  2  Vent.  198;  Alfred  v. 
Lea,  Cro.  Ellz.  54;  Tibbals  v.  Jacobs,  31  Coun.  428;  Mitchell  o.  Ryan,  3 
Ohio  St.  377. 

5  See  Taylor  v.  Olaser,  2  Serg.  A  K.  502;  Elwell  v.  Shaw,  16  Mass. 
47;  Jackson  v.  Wood.  12  Johns.  73;  Demlng  v.  Bullitt,  1  Blackf.  241; 
Chlno  V.  Black,  4  McCord,  431.  A  seal  is  not  necessary  to  the  validity 
of  a  deed  in  Iowa:  Swartz  v.  Ballou,  47  Iowa,  188;  29  Am.  Rep.  470; 
and  see  Ruth  v.  King,  9  Kans.  17;  Shelton  v.  Armor,  13  Ala.  647.  Nor 
was  a  seal  requisite  under  the  civil  law:  see  Stanley  v.  Green,  13 
Cai.  166. 

6  4  K«nt.  Com.  452;  Warren  v.  Lynch,  5  Johns.  245:  Perrlne  v. 
Cheesemau,6  Halst.  174;  19  Am.  Uep.  388:  Tasker  v.  Bartlett,  5  Cush. 
351);  and  see  Adams  V.Kerr,  1  Bos.  &  P.  360.  An  instrument  will  be 
treated  as  sealed  where  evidence  of  the  intent  to  affix  a  seal  is  clear: 
McCarlcy  v.  Tippah  County  Supervisoi-s,  58  Miss.  483;  38  Am.  Rep.  338; 
bvit  not  merely  because  it  contains  a  recital  that  it  is  sealed:  Same  v. 
Same,  58  Miss.  749. 

7  Warren  v.  Lynch,  6  Johns.  245. 

8  Duncan  v.  Duncan,  1  Watts,  322. 

9  See  Ortman  r.  Dixon,  13  Cal.  36;  Marling  v.  Marlhig,  9  W.  Va.  79; 
27  Am.  Rep.  535;  Ashwell  t>.  Ayres,  4  Gratt.  283. 

10  See  Comerford  v.  Cobb,  2  Fla.  418:  Michener  v.  Kenny,  WMght, 
459;  McRaven  v.  McGuire,  9  Smedes  &  M.  34;  Long  v.  Ramsey,  I  Serg. 
&R.  7'J;  United  States  v.  Coffin.  Bee,  (Adm.)  140;  Connolly  v.  Good* 
win,  5  Cal.  220;  Burton  v.  LeRoy,  5  Sawy.  510;  Boone  Corp.  §  50. 

11  See  Pillow  V.  Roberts,  13  How.  473;  Carter  v.  Burley,  9  N.  H.  558. 
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In  New  York,  an  impression  on  the  paper  is  not  a  seal,  except  in  case 
of  public  officers  ana  courts:  Farmers*  etc.  Bank  v.  Halght,  3  Hill,  493. 

12  Mackay  v .  Bloodgood,  9  Johns.  289 ;  Lambden  v.  Sharp ,  9  Humph. 
224;  Davis  v.  Burton,  3  Scam.  144;  Townsend  v.  Hubbard,  4  HllL  351: 
Bradford  v.  Randall,  5  Pick.  496. 

13  Jackson  v.  Campbell,  6  Wend  575;  and  see  Boone  Corp.  S  60. 

§  294.  Execution  by  attorney.— The  grantor  may 
appoint  another  to  be  his  agent  or  attorney  to  sign  and 
seal  the  deed  for  him.i  But  in  order  to  give  validity  to  a 
deed  executed  by  an  agent  or  attorney,  it  is  an  indispen- 
sable requisite  that  it  should  be  done  in  the  name  of  the 
principal.^  It  must  appear  from  the  body  of  the  deed 
that  the  principal  is  the  grantor,  and  the  deed  must  be 
signed  with  his  name,  and  purport  .to  be  sealed  with  his 
seal.s  The  deed  in  some  part  must  also  show  that  its 
execution  by  the  principal  was  done  by  the  agent  or 
attorney  named.^  In  Maine,  where  a  deed  is  executed  by 
an  agent  or  attorney,  with  authority  therefor,  and  it 
appears  by  the  deed  that  it  was  the  intention  of  the 
parties  to  bind  the  principal,  it  must  be  regarded  as  the 
deed  of  the  principal,  though  signed  by  the  agent  or 
attorney  in  his  own  name.^  So,  in  Massachusetts  and 
Hew  Hampshire,  lands  belonging  to  the  State  may  be 
conveyed  by  deed  of  authorized  public  agents  in  their 
own  names  as  such;  ^  and  so  of  lands  belonging  to  towns 
in  the  latter  Stated  Authority  to  the  agent  to  execute  a 
deed  in  behalf  of  his  principal  need  not  be  given  in 
express  terms,  but  may  be  implied  from  the  express 
power  to  sell; 8  the  power  to  sell  the  lands  of  the  princi- 
pal necessarily  implies  and  carries  with  it  the  power  to 
execute  a  proper  deed  to  carry  the  sale  into  effect.^ 

1  Ball  V.  Dunsterville,  4  Term  Bep.  313;  Bex  v.  Lougnor,  1  Nev.  A 
M.  576;  aud  see  Baitlett  v.  Drake,  IWMass.  174;  1  Am.  Uep.  101. 

2  Elwell  V.  Shaw,  16  Mass. 42 ;  Brinley  v.  Mann,  2  Cush.  837 :  Stlnch- 
fleld  V.  Little,  1  Me.  231;  Shanks  v.  Lancaster,  5  Oratt.  110;  McDouald 
9.  Bear  Klver  Co.  13  Oal.  235.  Meagher  v.  Thompson,  49  Cal.  189: 
Berkeley  v.  Hardy,  8  Dowl.  &  R.  102. 

3  Carter  v.  Chandron,21  Ala.  72;  Barger  v.  Miller,  4  Wash.  C.  C. 
S80;  City  of  Froviaeuce  v.  Miller,  11  B.  I.  2:2;  23  Am.  Bep.  453. 

_  4   Wood  V.  Goodridge,  6  Cush.  117;  Butterfleld  v.  Beall,  3  Ind.  203; 
Hunter  e.  Mlllex\6  Mou.  B.  612;  Xhurman  v.  Cameron,  24  Wend.  90; 
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Bnd  see  McClare  «.  Herring,  70  Mo.  18;  85  Am.  Bep.  40li  Oarpenter  «. 

Famswortb,  106  Mass.  561;  8  Am.  Bep.  360;  Halle  o.  Pelrce,  83  Md. 
827:  3  Am.  Kep.  139;  Doe  v.  Blacker,  27  Oa.  418;  Northwestern  DestiU* 
Ing  Co.  V.  Brant,  69  m.  658;  18  Am.  Bep.  631. 

6  Inhabitants  eto.  v.  Clark,  68  Me.  87;  28  Am.  Bep.  22. 

6  Ward  v.  Bartholomew,  6  Pick.  409;  Thompson  v.  Carr,  5  N.  H. 
510;  Magill  V.  Hinsdale,  6  Conn.  465. 

7  Cof  ran  v.  Cockran,  5  N.  H.  488. 

8  Inhabitants  v.  Clark,  68  Me.  87;  28  Am.  Bep.  22. 

9  Valentine  v.  Piper,  22  Pick.  85;  Marr  v.  Given,  23  Me.  55.  The 
death  of  the  principal  revokes  the  authorl<7  to  execute  a  deed: 
Harper  v.  Little,  2  Me.  14. 

§  295.  Delivery  of  .—A  delivery  is  essential  to  give 
effect  to  a  deed,  whether  it  be  a  conveyance  founded 
upon  a  valuable  consideration,  or  a  mere  voluntary  con- 
veyance.i  A  deed  takes  effect  from  the  time  of  its  deliv- 
ery, and  not  from  the  time  of  the  date;  ^  though  the  date 
is  presumptively  the  true  time  of  its  execution  and  deliv- 
ery.8  Without  a  delivery  on  the  part  of  the  grantor, 
which  act  is  the  consummation  or  the  conveyance,  all 
the  preceding  formalities  are  unavailable  to  impart  valid- 
ity to  it  as  a  solemn  instrument  of  title.^  And  a  valid 
deed  once  delivered  cannot  be  defeated  by  any  subse- 
quent act,  unless  by  virtue  of  a  condition  in  the  deed 
itself.^  A  complete  delivery  of  a  deed  requires  its  ac- 
ceptance by  the  grantee,<^  but  such  acceptance  is  always 
presumed,  if  the  deed  is  found  in  the  grantee's  hands .7 
2^0  set  formulary  of  words  or  acts  is  necessary  to  a  valid 
delivery;*  it  maybe  done  by  acts  or  words,  or  by  both 
combined;  ^  by  the  grantor  himself,  or  by  another  by  the 
grantor's  authority  precedent  or  assent  subsequent;^® 
and  it  may  be  made  to  the  grantee  personally,  or  to  an- 
other authorized  by  the  grantee  to  accept  it,u  or  to  a 
stranger  with  a  subsequent  ratification.^  And  it  is  im- 
material, although  the  deed  does  not  reach  the  grantee 
until  after  the  death  of  the  grantor,  if  it  was  previously 
left  with  a  third  person  for  his  use.^  But  to  constitute 
delivery  good  for  any  purpose,  the  grantor  must  divest 
himself  of  all  power  and  dominion  over  the  deed.^^  The 
term  "delivery"  implies  a  parting  with  the  possession, 
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and  a  surrender  of  authority  over  the  deed  by  the  grantor 
at  that  time,  either  absolutely  or  conditionally :  ^  abso- 
lutely, if  the  effect  of  the  deed  is  to  be  immediate,  and  the 
title  is  to  pass  at  once  to  the  grantee;  hxxt  conditionally , 
if  the  operation  of  the  deed  is  made  dependent  on  the 
performance  of  some  condition,  or  tbe  hai)pening  of  some 
subsequent  event.is  If  the  deed  is  subject  to  be  recalled 
by  the  grantor,  before  delivery  to  the  grantee,  it  is  held 
to  be  no  delivery  on  the  part  of  the  grantor, i"  although 
he  should  die  without  recalling  it.is 

1  Jones  ».  Jones, 6  Conn.  Ill:  16  Am.  Dec.  35;  Rutledge  ».  Mont- 
gomery, 30  Ga.  (j4i;  FisUerr.  Hal  1, 41 N.  Y.  421,422;  Younget?.  Gailbeau, 
'i  AVall.  G4I ;  Critchfleld  v.  Critchflold,  24  Ta.  St.  100;  Stiles  ».  Brown,  16 
Vt.  Siia ;  Armstrong  p.  Stovall,  2()  Miss.  275. 

2  -Hood  V.  Brown,  2  Ohio,  287 ;  Nay  t;.  Mograln,  24  Kan. 75;  Harrison 
t».  Phillips  Academy,  12  Mass.  4o5;  Jackson  r.  Bard,  4  Johns.  2J0;  Har- 
juau  V.  Oberdorper,  33  Gratt.  4i>7;  E,^:euy  v,  Woodard,  5ii  Me.  45.  But 
Bee  Smith  v.  Forter,  10  Gray,  67;  Elsey  v.  Metcalf,  1  Denio,  323. 

3  Jackson  v.  Bard,  4  Johns.  230;  and  see  §  291,  ante. 

4  Goddard's  Case,  2  Rep.  4  6;  Younge  v.  Gailbeau,  3  Wall.  641; 
Brown  v.  Brown,  66  Me.  316;  1^'ishcr  v.  Beckworth,  30  AVis.  55.   But  the 


deed  of  a  corporation  need  not  be  delivered,  suice  the  corporate  seal 

fives  perfection  to  tho  instriunviut  without  further  ceremony:  See 
►erby  Canal  t?.  \yilmot,  i»  Llast.  ^oU;  Boone  Corp.  §  54.    So  ticio  by  ptit- 


■ent  from  the  United  Si;;ires  is  titij  by  record,  and  the  delivery  of  ihe 
instrument  tothe  pateuceo  is  not  etiseucialco  pass  the  title:  Uaiied 
States  V.  Schurz,  102  U.  S.  373,  Z.>1. 

5  Hawksland  v.  Gatcht  1.  Cro.  Eliz.  80);  2  Wash.  Ileal  Prop.  .577;  and 
see  Prutsmau  v.  Baker,  ao  NVis.  044;  11  Am.  llcp.  o.J2. 

6  Ward  v.  Winslow,  4  PIrk.  518;  Stewart  v.  Redditt,  3  Md.  67 ;  Cor- 
ner r.  Baldwin,  16  Minn.  172;  Best  v.  Brown,  25  Hun,  223.  Compare 
Commouw.  v.  Jackson,  10  Bush,  424. 

7  Chandler  v.  Temple, 4  Cush.  285;  Newlln  v.  Beard,  6  W.  Va.  110; 
Jones  V.  Swayze,  42  N.  J.  L.  275);,  Southern  Life  Ins.  Co.  v.  Cole,  4  Fia. 
359;  and  see  Little  t;.  Gibson,  39  N.  H.  505;  Morris  v.  Henderson,  37 
Miss.  501;  Roberts  v,  Swearingen,  8  Neb.  363;  Goodwin  v.  Ward,  6 
Baxt.  107. 

8  Thoroughgood's  Case,  9  Rep.  136;  Verplank  r.  Sterry,  12  Johns. 
736;  7  Am.  Dec.  348;  Hatch  v.  Bates,  54  Me.  139;  Mills  v.  Gore,  20 
Pick.  36. 

9  McClure  V.  Colclough,  17  Ala.  89;  Burkholder  ».  Casad,  47  Ind. 
418;  Warren  v.  Sweet,  31  rJ.  H.  332;  Brown  v.  Brown,  66  Me.  816. 

10  Brown  v.  Brown,  66  Mo.  316;  Foster  v.  Mansfield.  3  Met.  412; 
Marsh  t;.  Austin,  1  Allen,  238;  Hathaway  v.  Payne,  34  N.  Y.  92;  Duncan 
V.  Pope,  47  Ga.  445;  Stone  v.  Duvall,  77  111.  475;  Morgan  t>.  Hazelhui-st 
Lodge,  63  Miss.  674;  Stephens  v.  Rincliart,  72  Pa.  St.  434;  Matiier  v. 
Corliss,  103  Mass.  568;  Fisher  v.  Hall,  41  N.  Y.  416;  Doe  t;.  Knight,  6 
Barn.  &  C.  671. 

11  Cln.  etc.  R.  R.  Co.  v.  Iliff.  13  Ohio  St.  235;  Eckman  v.  Eckman,  55 
Pa.  St.  269 ;  Hatch  v.  Bates,  54  Me.  136 ;  StUwell  v.  Hubbard,  20  Wend.  44. 

13  Turner  r.  Whidden,  22  Me.  121;  Brown  v.  Brown;  66  Me.  316; 
Fisher  v.  Hall,  41  N.  Y.  423;  Chamberlain  v.  Woodward,  22  Hun,  440. 
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13  Thatcher  V.  St.  Andrew's  Church,  37  Mich.  264;  McLean  v.  Kel- 
son, 1  Jones  L.  396;  Foster  v.  Mansfield,  3  Met.  412;  Goodell  v.  Pierce, 
2  Hill,  659.  Compare  Fisher  v.  Hall,  41  N.  Y.  416;  Frutsman  v.  Baker, 
30  Wis.  644;  11  Am.  Bep.  592. 

14  Toanffe  v.  Gailbeau,  3  Wall.  641 ;  Parmelee  v.  Simpson,  5  Wall.  81 ; 
Tibbals  v.  Jacobs,  31  Conn.  428;  Oliver  v.  Stone,  24  Oa.  63.  It  is  with 
great  reluctance  that  the  courts  will  uphold  a  deed  executed  by  the 

grantor,  but  retained  in  his  possession  to  take  effect  after  his  death: 
ee  Jones  v,  Jones,  6  Conn.  HI:  16  Am.  Dec.  35;  Huey  v.  Huey,  (iS  Mo. 
689;  Burnett  v.  Burnett,  40  Mich.  361 ;  Stow  v.  Miller,  16  Iowa,460;  New- 
ton V.  Bealer,  41  Iowa,  334;  Davis  v.  Williams,  57  Miss.  843;  Mitcliell  v. 
Byan,  3  Ohio  St.  882;  Uhurtlefl  v.  Francis,  118  Mass.  154;  Walker  v. 
Walker,  42  111.  311;  Patterson  v.  Snell,  67  Me.  559;  Kuckman  v.  Buck- 
man,  32  N.  J.  £q.  259. 

15  Prutsman  «.  Baker,  30  Wis.  644 ;  11  Am.  Rep.  592:  and  see  Bary  v. 
Anderson,  22  Ind.  39;  Merrills  v.  Swift,  18  Conn.  257;  Jones  v.  Swayze, 
42  N.  J.  L.  279. 

16  Prutsman  v.  Baker.  30  Wis.  644;  11  Am.  Bep. 592;  and  see  Hagood 
V.  Harlcy.S  Bich.  325;  Henrlchsen  v.  Hodgeu,67  IlL  179;  Kane  v.  Ma- 
chin,  17  Miss.  387;  Gibson  v.  Partee,  2  Dev.  &  B.  530. 

17  Fitch  V.  Bunch,  30  Cal.  213;  Cook  v.  Brown,  34  N.  H.  460;  Jacobs 
V.  Alexander,  19  Barb.  243. 

18  Brown  v.  Brown,  66  Me.  316:  Prutsman  r.  Baker,  30  Wis.  644;  11 
Am.  Rep.  692.  But  compare  Belden  v.  Carter,  4  Day,  66;  4  Am.  Dec. 
185;  Woodward  r.  Camp, 22  Conn.  461 ;  ILithaway  v.  Payne,  34  N.  Y.  106. 

§  296.  Delivery  of,  as  an  escrow.— When  a  deed 
is  delivered  to  a  third  person,  to  be  held  until  the  perform- 
ance of  some  condition  or  the  happening  of  some  event, 
it  is  termed  a  conditional  delivery,  or  delivery  i?i  escrow^ 
And  a  delivery  in  escrow  is,  and  can  only  be,  made  by 
placing  the  deed  in  the  hands  of  a  third  person,2  to  be 
kept  by  him  until  the  performance  of  some  condition  or 
conditions  by  the  grantee  or  some  one  else,  or  until  the 
happening  of  some  event  ;S  and  the  title  only  passes  on 
performance  of  the  condition  or  the  happening  of  the 
event,*  except  in  certain  cases  where,  by  tiction  of  law, 
the  writing  is  allowed  to  take  effect  from  the  first  deliv- 
ery.6  Thus,  in  case  the  grantor  should  die  before  condi- 
tion performed,  and  it  is  afterward  performed,  the  law 
from  necessity  will  give  effect  to  the  first  delivery,  and 
make  it  the  deed  of  the  grantor  from  that  time.^  The 
condition  or  contingency  upon  which  a  deed  is  delivered 
in  escrow  may  be  expressed  in  writing,  or  rest  in  parol, 
or  be  partly  in  writing  and  in  part  parol.*^ 

1  Prutzman  v.  Baker,  30  Wis.  644;  11  Am.  Rep.  594:  Harkreader  v, 
Clayton,  56  Hiss.  383;  31  Am.  Kep.  369;  and  see  Snep.  Touch.  58;  John* 
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son  V.  Baker,  4  Bam.  A  Aid.  440;  Jackson  v.  OatUn,  2  JohoB.  MS;  State 
Bank  V.  Evaiu,  3  Green,  (N.  J.)  155 »  28  Am.  Dea  400;  Stone  «.  Duvali,  77 
I1L475. 

2  Dawson  v.  Hall,  2  Mich.  390;  Miller  v.  Fletcher,  27  Gratt.  403;  21 
Am.  Kep.  356:  Johnson  v.  Branch,  11  Humph.  621;  Ordinary  etc.  v. 
Thatcher,  12  Vroom.  403;  32  Am.  225;  Brown  «.  Beynolds,  5  Sneed, 639; 
Harkreader  v.  Clayton,  56  Miss.  383:  31  Am.  Bep.  369;  fiagood  «.  Har- 
ley.  b  Kich.  325.  But  the  apparent  intent  of  the  parties  Is,  in  some 
cases,  sustained  against  a  strict  construction  of  the  technical  rule,  that 
delivery  to  the  agent  of  the  grantee  cannot  be  in  escrow :  see  Watkina 
V.  Nash,  Law  B.  JO  £q.  Cas.  202 ;  13  £ng.  Bep.  781 ;  Ford  v.  James,  2  Abb. 
CC.  App.  15:);  Dietz  v.  Parish,  12  Jones  A  8.  190;  Gilbert  p.  Fire  Ins. 
Co.  23  Wend.  43. 

3  Prutzman  v.  Baker,  30  Wis.  644:  11  Am.  Rep.  504.  Compare 
Stephens  v.  Binehart,  72  Fa.  St.  434;  Wallace  v.  Harris,  32  Mich.  380. 
Many  of  the  authorities  distinguish  between  cases  where  the  f  utore 
delivery  is  to  depend  upon  the  payment  of  money,  or  the  performance 
of  some  other  condition,  and  cases  where  it  is  to  depend  on  the  hap- 
pening of  some  contingency,  holding  that  the  former  is  an  escrotOt  but 
that  the  latter  will  be  deemed  the  grantor's  deed  presently:  see 
Wheelwright  v.  Wheelwright,  2  Mass.  454;  3  Am.  Dec.  66:  Haihaway 
r.  Payne,  34  K.  T.  92.  But  the  distinction  will  not  apply  in  ail  cases. 
since  it  would  frequently  happen  to  defeat  the  manifest  intention  of 
the  parties  which  it  is  everywhere  conceded  should  govern:  see 
Prutsman  v.  Baker,  30  Wis.  644;  11  Am.  Bep.  592;  Stone  v,  Dnvall,  77 
lU.  475. 

4  Duncan  e.  Pope,  47  Ga.  445;  Hinman  v.  Booth,  21  Wend.  267; 
Jackson  v.  Bowlanu,  6  Wend.  666;  22  Am.  Dec.  557 :  Dyson  v.  I5radshaw, 
23  Cal.  628.  The  moment  the  condition  has  been  performed  or 
the  event  has  happened,  the  grantee  is  entitled  to  the  possession 
of  the  deed,  and  thenceforth  the  depository  is  r^^arded  as  the 
mere  agent  or  trustee  for  the  grantee :  Prutzman  v.  Bakeri  30  Wis. 
644:  11  Am.  Bep,  5f)2;  Couch  r.  J^leeker.  2  Conn.  302;  7  Am.  Rep.  274. 
But  no  title  vests  in  a  grantee  who  obtains  possession  of  an  escrow 
without  performance  of  the  condition :  Doe  v.  Knight,  6  Barn.  &  C.  671 ; 
Everts  v.  Agnes,  4  Wis.  356;  6  Wis.  457.  And  a  bona  fide  purchaser 
from  him,  after  the  death  of  the  grantor,  acquires  no  title:  Hark- 
reader  V.  Clayton,  56  Miss.  383;  31  Am.  Kep.  36»:  and  see  Chipman  v. 
Tucker,  3d  Wis.  43;  20  Am.  Bep.  1.  But  see  Blight  v.  Scheuck,  lU  Pa. 
St.  285;  Souverbye  v.  Arden,  1  Johns.  Ch.  240. 

5  See  Jackson  v.  Bowland,  6  Wend.  666;  22  Am.  Dee.  657;  Shirley  v. 
Ayres,  14  Ohio,  307. 

6  Ferryman's  Case,  3  Coke,  84 ;  Hatch  v.  Hatch,  9  Mass.  810. 

7  Stanton  o.  Miller,  58  K.  T.  192.  See  also  Jackson  v.  Sheldon,  22 
Me.  669;  MiUet  v.  Parker,  2  Met.  (K7.)616;  Nichols  v.  Nichols,  28  Vt. 
228;  Murray  v.  Stair,  2  Bam.  &  C.  ^. 

§  297.  Attestation.— Every  deed  slioald  be  duly 
attested  by  witnesses,  thus  affording  an  easy  and  effect- 
ual mode  of  establishing  its  authenticity .^  But  attestation 
is  not  of  the  essence  of  a  deed,  at  common  law,2  and 
when  not  required  by  the  terms  of  the  constitution  of  a 
power,  or  by  statute,  a  deed  is  valid  without  attesting 
witnesses.^  In  many  of  the  States  one  or  more  witnesses 
are  required  by  statute,  in  order  to  give  validity  to  a 
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deed;^  and  if  a  statute  requires  all  deeds  to  be  executed 
in  the  presence  of  two  witnesses,  a  deed  executed  in  the 
presence  of  one  only  is  void.^  It  is  not  necessary  that 
the  witness  should  have  actually  seen  the  party  execute 
the  deed;^  if  the  latter  signs  his  name  alone,  and  then 
calls  witnesses,  before  whom  he  acknowledges  the  instru^ 
ment,  it  is  sufficient  J  A  witness,  though  blind,  should 
be  produced  to  prove  the  execution  of  the  deed,  since 
he  may  still  be  able  to  give  important  evidence  respect-- 
ing  the  transaction.^ 

1  See  Dole  v.  Thurlow,  12  Met.  166. 

2  Garrett  t.  Lister,  1  Lev.  25;  Gralf?  v.  Pinson,  Cheves,  272:  Longr 
V.  Ramsay,  1  Serg.  &  B.  72:  Menley  r.  Zeigler,  23  Tex.  88;  Dole  v. 
Thurlow,  lb  Met.  166. 

3  Dole  V.  Thnrlow,  12  Met.  166.  Where  there  are  no  subscribing' 
witnesses  to  a  deed,  the  execution  may  be  proved  by  proving  the 
handwriting  of  the  party:  Swire  v.  Bell,  5  Term  Bep.  371. 

4  See  3  K.  T.  Rev.  Stat.  22;  Kentucky  Bank  v.  Jones,  59  Ala.  123; 
Winsted  Sav.  Bank  v.  Spencer,  26  Conn.  195;  Crane  v.  Reeder,21  Mich. 
24;  4  Am.  Rep.  430:  Shirley  v.  Fearne,  33  Miss.  653;  Richardson  v. 
Bates,  8  Ohio  St.  261;  Gtouter  v.  Morrison,  31  Barb.  155;  4  Kent  Com. 
457. 

5  Clark  V.  Graham,  6  Wheat.  577;  Stone  v,  Ashley,  13  N.  H.  38;  and 
see  Merwln  v.  Oamp,  3  Conn.  35;  §  277,  ante* 

6  Parke  v.  Mears,  2  Bos.  &  P.  217. 

7  Parke  v.  Mears,  2  Bos.  &  P.  217;  Jackson  v.  Phillips,  9  Cowen,  113. 

8  Bees  V.  Williams.  1  DeGex  &  S.  314;  Cronk  v.  Frith,  9  Car.  &  P. 
197:  2  Moody  &  R.  26i;  2  GreenL  Cruise,  342,  n.  But  see  Pedler  v. 
Paiigre,  1  Moody  &  R.  258. 

§  298.  Requisite  reading  of.— If  a  party  to  the 
execution  of  a  deed  is  unable  to  read  it,  and  he  requires 
it  to  be  read  to  him,  and  it  is  not  done,  or  is  read  falsely, 
this  is  sufficient  to  avoid  the  deed.^  But  a  grantor  is  pre- 
sumed to  know  the  contents  of  the  deed  which  he  signs,^ 
and  also  the  date.^  And  he  will  not  be  permitted  to 
avoid  it  on  the  ground  that  he  was  ignorant  of  its  legal 
effect.^  And  if  it  be  agreed  by  collusion  between  parties 
that  the  deed  should  be  read  falsely,  on  purpose  to  avoid 
it,  it  will  nevertheless  bind  the  fraudulent  party.^ 

^  1   Hallenbeck  v.  Dewltt,  2  Johns.  404;  Jackson  v.  Hayner,  12  Johns. 
473. 

3   Kimball  p.  Eaton,  8  N.  H.  391.     ' 
BOOITE  BXAL  PfiOP.— X9. 
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8   See  Androscoggin  Bonk  v.  KimbaII»  10  Cash.  S78. 

4  Manser's  Case,  2  Rep.  3. 

5  2  Oreenl.  Cruise,  328;  Bex  v.  Longnor,  I  Nev.  A  H.  576. 

§  299.  Formal  parts  of.— The  several  parts  of  a 
•deed  are  formally  distinguished  by  early  writers  as: 
the  premises,  the  habendum,  the  tenendumt  the  redden- 
•dunij  condition,  warranty,  and  covenant.^  The  premises 
•embrace  that  part  of  the  deed  preceding  the  Jiabendumt 
■including  date,^  names  of  parties,^  consideration,^  recit- 
als,6  description  of  property, <^  and  the  exceptions,  if  any.^ 
The  habendum  declares  what  estate  or  interest  is  granted, 
though  this  may  be  also  done  in  the  premises,  and  it  is 
■not  therefore  regarded  as  an  essential  part  of  a  deed.^ 
But  if  no  particular  estate  is  mentioned  in  the  premises, 
the  habendum  then  becomes  efficient  to  declare  the  in- 
tention. ^  The  tenendum  was  formerly  used  to  express 
the  tenure  by  which  the  estate  granted  was  to  be  held, 
and  is  now  joined  to  the  habendum,"^  The  reddendum 
clause  is  that  whereby  the  grantor  reserves  some  new 
thing  to  himself  out  of  what  he  had  before  granted, 
such  as  rent.u  The  condition  is  a  clause  of  contingency, 
npon  the  happening  of  which  the  estate  granted  may  be 
defeated.i2  Then  follow  the  warranty  and  covenants;  ^ 
and  the  whole  deed  concludes  with  a  brief  form  of  words 
•connecting  its  contents  with  the  signatures  and  seals  of 
the  parties,  and  those  with  the  date.^^  It  is  not  necessary 
in  order  to  pass  a  title  that  a  deed  should  be  written  in 
the  order  above  stated;  ^  and  the  parts  of  a  deed  which 
are  really  essential  may  be  expressed  in  few  words.  ^<^ 
Brief  forms  of  deeds  have  been  prescribed  by  statute  in 
some  of  the  States, ^7  and  generally  in  the  United  States 
the  form  of  a  conveyance  is  very  simple.^ 

1  Co.  Lltt.  6  a,  7  a;  Shep.  Toach.  74;  2  Qreepl.  Cruise,  827,  828;  S 
Wash.  Real  l:*rop.  811. 

2  S  291,  an^e. 

3  §  290,  an^e. 

4  §292,  on^e. 
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5  S300,jpo«^ 

6  %ZOUpost. 

7  %  303,  post.  Tbe  premises  determine  the  subject-matter  of  the* 
deed:  see  Thompson  v,  Thompson,  9  Ind.  323;  Sumner  v.  Williams,  8- 
21ass.  174. 

8  See  4  Kent  Com.  468;  Stockton  v.  Martin,  2  Bay,  471 ;  Kenney  v. 
Wallace,  24  Hun,  478;  Nightingale  v.  Hidden,  7  R.  I.  118;  Tyler  v.- 
Idoore,42  Pa.  St.  387:  Farquharson  v.  Eichelberger,  15  Md.  63;  Ken- 
worthy  V.  Tullls,  3  Ind.  96. 

9  ,  Berry  V.  Billings,  44  Me.  416;  compare  Jamaica  Pond  e.  Chandler, 
9Allfen,  168. 

10  2  Greenl,  Cruise,  327;  Shep.  Touch.  52. 

11  Co.  Litt.  47  a;  and  see  Case  v.  Halght,  3  Wend.  635;  State  v,  WU» 
son,  42  Me.  9;  Doe  v.  Lock,  4  Nev.  &  M.  mi. 

12  See  S  202,  et  teq. ;  Laberee  v.  Carleton,  53  Me.  213. 

13  §  316,  et  seq.ypost.   See  Sisson  v.  Seabury,  1  Sum.  262. 

14  2  Greenl.  Cruise.  328;  Burt.  Beal  Prop.  §  514. 

15  See  Burt  Beal  Prop.  §  514. 

16  Co.  Litt.  7  a;  Shep.  Touch.  75;  4  Kent  Com.  461. 

17  See  Funk  v.  Creswell,  5  Iowa,  68;  Miller  v.  Miller,  Meigs,  484; 
Matthews  v.  Ward,  10  GiU  &  J.  449 ;  Cal.  Civ.  Cede,  S 1092 . 

18  See  4  Kent  Com.  461. 

§  300.  Recitals  and  their  effect.— The  recitals  in  a 
deed  is  a  narrative  of  such  facts,  assurances,  and  agree- 
ments as  are  necessary  to  explain  the  reasons  upon 
which  the  present  transaction  is  founded.^  Though  not 
an  essential  part  of  a  deed,  it  is  usually  inserted,  and 
often  affords  a  valuable  clew  to  the  intention  of  the  par- 
ties.3  But  recitals  will  not  be  permitted  to  control  the 
operative  part  of  the  deed,  if  the  plain  intent  would  be 
thereby  def  eated.^  All  the  parties  to  a  deed,  their  privies 
in  blood,  in  estate,  and  in  law,  are  bound  by  recitals 
which  legitimately  appertain  to  the  subject-matter  there- 
of;* but  strangers  are  not  generally  bound  by  the  recitals 
in  a  deed.*  Nor  will  a  party  be  prejudiced  by  recitals  in 
a  deed  which  was  executed  under  judicial  compulsion.^ 
A  misrecital  will  not  invalidate  a  deed,^  and  especially  if 
it  be  immaterial  and  irrelevant.^  And  where  a  fact  is 
recited,  as  a  marriage,  which  proves  to  be  false,  though 
the  intention  of  the  parties  may  have  been  founded  on 
the  mistake,  the  conveyance  is  good.^  >Ii3takes  of  facts 
in  recitals  of  deeds  given  by  officers  who  sell  under  judi* 
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cial  authority  may  be  ezplained.^®  A  party  to  a  deed  is 
not  bound  by  recitals  in  other  deeds,  through  which  he 
•derived  title.^^ 

«.,L.^1®  2  Greenl.  Cruise. 624;  AUen  v.  Holton,  20  Pick.  468:  Farrell  v. 
.Hllditcb,  6  Com.  B.  N.  8.  S40.  It  usually  commences  with  the  formal 
word  "whereas,"  which  if  there  are  several  recitals  lii  comiectiou  is 
•repeated,  ••  and  whereas  " :  See  1  Broom  A  Had.  Com.  (Walt's  ed.)  727. 

2  Moore  ».  Magrath,  Cowp.  9;  Allen  r.  Holton.  20  Pick.  464;  Chol- 
.mpndeley  v.  Clinton,  2  Barn.  A  Aid.  625;  Powell  v.  PoweU.  5  Dana, 
1<0. 

S   Schermerhom  v.  Negus,  2  Hill,  335;  Cole  v.  Patterson,  25  Wend. 
-466;  Bottrell  v.  Bummers,ls  Younge  A  J.  407. 

,  4  Bobbins  «.  McMillan,  26  Miss.  434;  Scott  v.  Douglass,  7  Ohio,  227; 
Carver  v.  Jackson,  4  Peters,  83:  Kalne  v.  Dennlston,  22  Pa.  St.  202;  Han- 
kin  0.  Warner.  2  Lea*  (Tenn.)  302;  Jackson  v.  Parkhurst*  9  Wend.  209x 
McBumey  v.  Cutler,  18  Barb.  203;  aQd  see  S  246,  ante, 

5  Whltakerv.  Oamett,8Bu8h,402. 

6  McDougald  V.  Doherty,  II  Oa.  670. 

7  Lewen  «.  Mody,  Cro.  Jac.  127;  3  Leon.  135;  2  GreenL  Cruise,  62t. 

8  Lewen  v.  Mody,  Cro.  Jac.  127;  3  Leon.  135. 

9  Boughton  V.  Sanllands,  2  Taunt.  342;  Burt.  Beal  Prop.  §  338. 

10  Glover  v.  Buffln,  6  Ohio,  255.  Compare  Brown  v.  Goodwin,  1  Abb. 
V.  C.  452.  A  recital  in  a  deed  that  the  consideration  has  been  paid  is 
only  ortma /acts  evidence  of  payment:  Parker  v.  Foy^  43  Miss.  260;  6 
Am.  Bep.  484;  and  see  S  292,  ante, 

11  Carpenter  v.  Buller.  8  Mees.  ft  W.  209;  Doe  v,  Shelton,  3  Ad.  A  B. 
265;  Wilkins  v.  Dlugley,  29  Me.  73;  Griggs  o.  Smith,  7  Halst.  22. 

§  301.  Description  of  property.— The  description 
of  the  property  or  thing  granted  is  of  great  importance, 
since  its  object  is  to  define  what  the  parties  intend,  the 
one  to  convey  and  the  other  to  receive,  by  such  deed«^ 
It  is  therefore  said  that  the  description  cannot  be  too 
minute  and  accurate;^  for,  if  the  subject  of  the  grant 
cannot  be  aiscertained  from  the  description  given,  the 
grant  itself  becomes  void.^  But  the  intention  of  the 
parties  to  a  deed,  as  collected  from  the  instrument  itself, 
will  guide  the  court  in  determiniilg  what  land  is  con- 
veyed ;  ^  and  uncertainty  in  the  description  will  not  avoid 
tlie  deed,  if  that  result  can  be  averted  by  construction. & 
If  there  be  but  one  description  in  the  deed,  that  is  to  be 
strictly  adhered  to.<^  If  there  be  more  than  one,  and  they 
are  in  conflict,  that  is  to  be  adopted  which  is  most  certain 
and  stable,  if  it  sufficiently  identifies  the  land.^    If  the 


premises  are  first  described  generally,  and  afterwards 
particularly,  and  the  two  descriptions  conflict,  the  latter 
will  in  general  control.^  But  if  the  particular  description 
is  in  any  degree  uncertain  or  obscure,  and  the  general 
description  Is  clear,  definite,  and  certain,  the  particular 
description  will  not  control  it.*  Of  two  conflicting  de- 
scriptions equally  stable  and  certain,  that  is  to  be  pre- 
ferred which  is  the  more  favorable  to  the  grantee. ^^^  A 
description  by  words  is  preferred  to  a  description  by 
flgares.^  No  part  of  a  description  is  to  be  rejected  if  aU 
the  parts  can  stand  consistently  together. ^^  But  where, 
by  rejecting  a  part  that  is  false  and  impossible,  a  perfect 
description  still  remains,  the  false  part  should  be  re* 
jected,  and  the  deed  upheld.^  An  evident  omission  in 
the  description  may  be  supplied  by  construction.^^ 

1  See  Burt.  Real  Prop.  S544;  Barlow  v.  Bhodes,  1  Cromp.  &  M. 
499;  Baymoud  v.  Longwortli,4  McLean,  481;  Massie  v.  Long,  2  Ohio, 
2o7> 

3  2  OreenL  Cruise,  628. 

8   United  States  v.  King,  8  How.  773:  Bailey  r.  "White,  41 N.  H.  337; 

Wofford  V.  McKinna,  23  Tex.  44;  Campbell  v.  Johnson,  44  Mo.  247. 

4  Mulford  V.  La  Frame,  26  Cal.  88;  Bass  v.  Mitchell,  22  Tex.  285: 
Stevens  v.  Mayor  etc.  14  Jones  &  S.  274:  Bosworth  v.  Scurtevant,  2 
Gush.  392;  Wendell  v.  Jackson,  8  Wend.  183:  22  Am.  Dec.  635;  New- 
son  v.  Fryer,  7  Wheat.  7;  Hart  v.  Hawkins,  3  Bibb,  6U2;  6  Am.  Dec.G66. 

6  Andrews  v.  Murphy,  12  Ga.  431;  Harvey  v.  Mitchell,  31  K  H.  575: 
Kmse  0.  WUson,  79  111.  263;  Stone  e.  8tone,  116  Mass.  279. 

6  Den  v.  Graham,  1  Dev.  &  B.  76;  27  Am.  Dec.  226. 

7  Johnson  v.  McMillan.  1  Strob.  143:  Gates  v.  Lewis,  7  Vt.  611; 
Abbott  V.  Abbott,  63  Me.  356:  Flercy  o.  Crandall,  34  Cal.  334;  Bobert- 
son  V.  Mos8on,26  Tex.  248;  Den  e.  Graham,!  Dev.  d;  B.76;  27  Am. 
Dec.  226. 

8  2  GreenL  Cnil9e,647:  Jones  v.  Smith,  73  K.  Y.  206;  Ganov.  Aid- 
ridge,  27  Ind.  294;  McEowen  r.  Lewis,  26  N.  J.  L.  451. 

9  Ela  V.  Card,  2  N.  H.  175;  9  Am.  Dec.  46;  Haley  v,  Amestoy,  44  Cal. 
1S2;  Sawyer  v.  Kendall,  10  Cush.  241 ;  Barney  v.  Miller,  18  Iowa,  460. 

10  Yancev.  Fore,24Cal.  435. 

11  Bradshaw  v.  Bradbury,  64  Mo.  334;  Montgomery  v.  Johnson,  31 
Ark.  74. 

12  Herrick  v.  Hopkins,  23  Me.  217;  compare  Lane  v.  Thompson,  49 
N.  H.  320. 

13  Tubbs  V.  Gatewood,  26  Ark.  128;  Beal  e.  Gordon,  55  Me.  483: 
Anderson  v.  Boughman,  7  Mich.  69;  Wade  v.  Deray,  50  Cal.  376;  Bond 
V.  Fay,  12  Allen,  86:  Baymond  v,  Cofley,  6  Greg.  132:  Shewalter  v, 
Plmer,  55  Mo.  218:  Thayer  v.  Torrey,  87  rl.  J.  L.  839;  Wendell  e.  Jacl^ 
son,  8  Wend.  183;  22  Am.  Dec.  635. 

14  Hoffman  9.  Biehl,  27  Mo.  654. 
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§  302.  Boundaries,  etc.— Boandary  ia  *'  any  separa- 
tion, natural  or  artificial,  which  marks  the  confines  or 
line  of  two  contiguous  estates."  ^  Natural  boundaries  are 
natural  objects  remaining  where  they  were  placed  by 
nature;  as  shores,^  rivers,  brooks,  and  creeks,^  ponds, ^ 
beaches,^  streets  or  highways,^  and  the  like  J  Sq  a  farm 
may  be  a  monument  to  determine  boundary ;  ^  so  of  a  lot 
of  a  designated  number  in  a  city.^  Artificial  boundaries 
are  those  erected  by  man;  ^^  and  if  certain  monuments 
are  referred  to  in  a  description,  which  do  not  exist  at  the 
time,  the  parties  may  afterwards,  in  good  faith  and  by 
mutual  agreement,  erect  monuments  as  and  for  those  in- 
tended in  the  description.^  And  this  placing  of  monu- 
ments, ^nd  the  consent  and  agreement  of  the  parties  in 
relation  thereto,  may  be  shown  by  parol .^  As  a  general 
rule,  natural  objects,  being  of  a  more  permanent  and  no- 
torious character  than  artificial  ones,  are  on  that  account 
to  be  preferred  as  monuments  in  forming  boundary  lines, 
where  the  two  kinds  conflict. ^^  But  where  artificial  mon- 
uments in  any  given  case  are  obviously  the  more  certain, 
they  will  be  preferred.^^  And  a  description  of  boundaries 
by  known  and  visible  monuments,  either  natural  or  arti- 
ficial, are  generally  preferred  to  a  description  by  courses 
and  distances  and  other  measurements.  ^  But  this  rule  is 
not  inflexible,  and  is  never  adhered  to  when  it  would 
lead  to  an  absurdity  ;^0  and  when  there  is  anything  in  the 
description  which  shows  that  the  courses  and  distances 
are  right  in  themselves,  they  will  prevail  over  monu- 
ments. ^^  Monuments  control  only  so  far  as  is  necessary 
to  give  effect  to  the  apparent  intent  of  the  parties. ^8  If 
there  are  no  monuments,  the  land  must  be  bounded  by 
the  courses  and  distances  named  in  the  patent  or  deed.^ 
Generally  speaking,  distances  yield  to  courses,^  and 
quantity  yields  to  all  the  descriptive  particulars  in  a 
deed,^  unless  the  intent  to  give  only  a  certain  quantity 
Is  very  clear.22  A  plan  or  survey  referred  to  in  a  deed 
controls  courses  and  distances,^  and  even  monuments, 


where  It  beat  comports  with  the  intent  of  tlia  partieB.** 
And  aa  a  general  rule,  if  there  is  obviousl;  a  mistake  In 
the  descrlpiioQ,  an  iaferior  means  of  location  maj  control 
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BE  Hampton  v  Kiifc  6 


1,10  lDva,349;  BntberCoid  g.  Tiacy,  48 
0,330:  Flelacblressec  t.  Schmidt,  41  WU. 


11   Waterman  c.  Jobnson,  13  Flck.^i  Emeiyi.Fowlei^  l8Ue.  Hi 

IS   Waterman  r.Jobinon.l 
Fa.  81.  Ml  Klncaldc.  Dorme 

U   Cox  I.  Freedley,  3]  Fa.  St.  124:  Fulvood  «.  Qtabam.!  Rlcli.4aii 
Bolton  t.  Laim,  la  Tei.  M;  HlglnUoUiani  c.  Stoddard. 73  N,  Y.  U4. 

14   Lincoln  V.  Wilder,  2fi  He.  1«9. 


.  Hliaw,e7  N,  C,489i  Dlcksun  c. ' 
KeeDani.Cavanauili,44Vt.3e9i  Yaleig.vaaDe 
Welders  Hunt,  31  lai,  t4i  JaUnsoa  v.  Prettoa,  e  1 

IS  Davlai.  BaiusCoid,  17  Uass.lOT. 

17   HUliilwtluun  c.  Stoddud,  73  H.  Y,  Mi  and 
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moii8,79  N.  G.  182t  Jones  V.  Bni^rett,  46  Tex.  284;  Den  v.  Oraham,!- 
Dev.  &  B.  Eq.  76;  27  Am.  Dec.  226. 

18  Johnson  v.  McMillan,  1  Strob.  143;  Hamilton  v.  Foster.  45  Me. 
32;  White  v.  Luning,  93  (7.  S.  515. 

19  Chlnoweth  v.  Haskell,  3  Peters,  96:  Qrand  Trunk  Ballway  Co. «. 
Dyer,  49  yt.74;  Drew  v.  Swift,  46  N.T.  204;  Sanders  v.  Oodding,  45 
Iowa,  463;  Opdyke  r.  Stevens,  28  N.  J.  L.  83. 

20  Bryan  v.  Beckley,  Lltt.  Sel.  Cas.  91;  12  Am.  Dee.  276;  HoflCman  v. 
Biebl,  27  Mo.  554. 

21  Wendell  o.  Jackson,  8  Wend.  183;  23  Am.  D»ee.  635;  Clark  v, 
Scamiuou,  62  Me.  47;  Fuller  o.  Carr,33  N.  J.  L.  157;  Peay  v.Briggs,  2 
Mill  (S.  C.)  98;  12  Am.  Dec.  656;  Winans  v.  Cheney,  55  Cal.  2b7. 

22  Kirkland  v.  Way,  3  Rich.  4;  Pierce  v.  Faunce,  37  Me.  63. 

23  See  Heaton  v.  Hodges,  14  Me.  66;  30  Am.  Dec.  731, 741, note;  Bliv 
mingham  9.  Anderson,  4SPa.St.  253;  Powers  v.  Jackson,  50  Cal.  4*29; 
Keunebec  Purchase  «.  Tiffany,  1  Me.  219;  10  Am.  Dec.  60;  Wolfe  v. 
Scarborough,  2  Ohio  St.  361. 

24  Erskine  v.  Monlton,  66  Me.  276. 

25  Newhall  o.  Ireson,  8  Cush.  595;  Haynes  v.  Young,  86  Me.  557; 
Jones  V.  Bnrgett,  46  Tex.  484. 

§  303.  Exception,  reservation,  etc.— An  exception 
is  'Hhe  taking  of  something  oat  of  the  thing  granted, 
which  would  otherwise  pass  by  the  deed";i  and  with 
respect  to  its  place  in  the  deed,  it  properly  follows  the 
description  of  the  thing  granted.^  If  land  is  conveyed  in 
general  terms,  an  exception  of  a  specific  part,  as  the  trees 
or  woods,  is  valid,  and  not  repugnant  to  tbe  grant. 8  But 
if  the  part  excepted  was  speciilcally  granted,  as  if  a  per- 
son grants  ten  acres  in  specific  terms,  excepting  one  of 
them,  the  exception  is  repugnant  to  the  grant,  and  vold.^ 
The  terms  "exception"  and  *' reservation**  are  often 
used  indiscriminately,  and  the  difference  between  them 
is,  in  many  cases,  very  obscure.^  But  strictly  speaking, 
an  exception  is  always  a  part  of  the  thing  granted,  and  of 
a  thing  in  esse  at  the  time;^  whereas,  a  reservation  is 
something  newly  created  or  reserved  out  of  the  thing 
granted,  that  was  not  in  esse  before,^  such  as  a  rent,^  or 
an  easement.^  A  reservation  cannot  be  made  by  parol;  ^ 
and  a  reservation  to  a  stranger  is  vold.^  It  is  for  the 
benefit  of  the  grantor  and  his  successors,  and  not  for 
that  of  persons  claiming  title  to  property  not  conveyed 
Ify  the  deed,  and  derived  from  other  sourcesr^    Gener-^ 
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ally,  the  same  rales  of  construction  apply  to  a  reservation 
or  implied  grant  as  to  an  express  grant.  ^  The  words, 
'*  reserving  to  myself  the  right  of  passing  and  repassing, 
and  repairing  my  aqueduct  logs  forever  through  a  cul- 
vert,*' were  held  to  vest  an  estate  for  life  only ;  ^^  so  of 
the  words,  "  reserving  to  the  grantor  the  use  and  control, 
etc.,  during  his  natural  life  *' ;  ^  and  so  of  a  reservation 
'*  for  the  use  of  our  mother."  ^^  A  reservation  of  stone, 
timber,  etc*,  to  be  removed  in  a  certain  time,  is  held  to 
expire  with  that  time.^^  a  reservation  of  mines  implies 
support  of  the  land;  ^  so  a  reservation  of  wood  and  trees 
on  the  land  implies  a  right  of  soil  for  their  support  and 
growth  until  cut,  and  a  right  to  enter  and  cut  them.^^  A 
reservation  may  be  made  in  the  premises,  the  clause  of 
grant,  the  habendum^  or  reddendum.''^ 

1  2  Wash.  Real  Prop.  639:  and  see  Meserve  v.  Mesenre,  19  N.  H.  340; 
Boberts  v.  Robertson,  63  Vt.  680;  38  Am.  Bep.  710;  Bichardson  v. 
Palmer,  38  Yt.  223;  Fancy  v.  Scott,  2  Moody  A  K.  835.  The  operation 
of  an  exception  is  to  retain  in  the  grantor  some  portion  of  Ills  former 
estate,  which  by  the  exception  is  taKeu  out  of  or  excluded  from  the 
grant.  Whatever  is  thus  excluded  remains  in  him  as  of  hlH  former 
right  or  title,  because  it  is  not  granted:  Ashcroft  v.  Eastern  U.  U.  Co. 
12«  Mass.  196;  80  Am.  Bep.  672. 

2  See  2  GreenL  Cruise,  648;  2  Wash.  Beal  Prop.  639. 

3  Shep.  Touch.  78;  4  Kent  Com.  463;  Sprague  v.  Snow,  4  Pick.  54; 
Munn  V.  worrall,  53  N.  Y.  44;  13  Am.  Bep.  470;  and  see  Cornwell  v. 
Thurston,  59  Mo.  15(1;  Crosby  v.  Montgomery,  38  Vt.  238;  Dolan  i^ 
Trclevau,  31  Wis.  147;  Moolton  9.  l^nkffton,  64  Me.  218;  Stockweil  v. 
Couillard.  129  Mass.  231. 

4  4  Kent  Com.  463;  and  see  Cutler  9.  Tufts,  8  Pick.  272;  Wade  v. 
Howard,  6  Pick.  600;  Darlingv.GroweU,6N.H.421;  Moore  v.  Fletcher, 
16  Me.  63. 

5  See  Winthrop  v.  Fairbanks,  41  Me.  307;  State  v.  Wilson,  42  Me.  9; 
Boberts  v.  Bobertson,  53  Vt.  690;  38  Am.  Bep.  710. 

6  Co.  Litt.  47  b  ;  Whitak«r  v.  Brown,  46  Pa.  St.  197;  Doe  v.  Lock,  4 
Nev.  AM. 807.  Compare  Hard  v.  Curtis,  7  Met.  94;  Durham  etc.  v. 
Walker,  2  Ad.  &  £.  N.  S.  940. 

7  Doe  V.  Lock,  4  Nev.  A  M.  807;  State  v.  Wilson,  42  Me.  9;  Stock- 
bridge  iron  Co.  V.  Hudson  Iron  Co.  107  Mass.  290;  Ashcroft  v.  Eastern 
B.  li.  Co.  126  Mass.  196;  30  Am.  Bep.  672;  Langdon  v.  Mayor  etc.  6  Abb. 
N.  O.  821, 322. 

8  1  Wood.  Gonv.  225;  §  106,  ante;  Stockweil  v.  Couillard,  129  Mass. 
231. 

9  Choate  v.  Bumham,  7  Pick.  274;  Dyer  v.  Sandf ord,  9  Met.  395; 
and  see  Smith  v.  Ladd,  41  Me.  314;  Keidlngero.  Cleveland  Iron  Min. 
Co.  39  Mich.  30 ;  Hart  v.  Conner,  29  Conn.  33 1.  Minerals  are  a  frequent 
subject  of  exception  and  reservation :  see  Gibson  v.  Tyson,  5  Watts* 
M;  Midhmd  Ballway  v  Checkley,  Law  B.  4  £4. 19;  $6,  ante. 
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10  Gibbons  P.  DUlinffhani, «  Engr.  9;  WIntermute  v.  Light.  46  Barb. 
278;  Turner  v.  Cool,  23lnd.  56.  But  see  Backeustoss  v.  iiliE^er,  33  Pa. 
St.  251. 

"11   Hombeck  v.  Westbrook,  9  Johns.  73. 

12  Moulton  V.  Faught,  41  Me.  298. 

13  Asbcroft  v.  Eastern  R.  K.  Co.  126  Mass.  196;  SO  Am.  Rep.  672; 
French  v.  Carhart,  1  N.  Y.  96.  Under  a  reservation  of  the  right  to  "  a 
supply  of  sprinjf  water  by  means  of  a  hydraulic  ram,  "wheel,  or  other 
process  of  lorcmg  water/*  the  party  entitled  may  substitute  a  wind- 
mill for  a  wheel  previously  used:  Uichardson  v.  Clements,  89  Pa.  St. 
bOi;  33  Am.  liep.  784.  Compare  Onthank  v.  Lake  Shore  etc.  B.  B.  Go. 
71  N.  T.  194;  27  Am.  Bep.  36. 

14  Ashcroft  V.  Eastern  B.  B.  Go.  126  Mass.  196;  30  Am.  Bep.  672.  A 
deed  of  land  to  A,  her  heirs  and  assigns  forever,  in  consideration  of 
love,  good  will,  and  affection,  reserving  the  use  of  the  lands  during 
the  grantor's  natural  life,  conveys  the  fee  in  prmsenti*  subject  to  the 
life  estate :  Crib  v.  Rogers,  12  S.  G.  564;  32  Am.  Bep.  511 ;  and  see  Coley 
«.  Goley,  19  Conn.  114. 

15  Richardson  v.  York,  14  Me.  216. 

16  Keeler  t>.  Wood,  30  Vt.  242. 

17  Saltonstall  v.  Little,  90  Pa.  St.  422;  35  Am.  Bep.  683;  Judevine  v. 
Ooodrlcb,  35  Vt.  10;  Pease  v,  Q-ibson,  6  Me.  84;  Boisaubin  v.  Beed,2 
Keyes,  323;  1  Abb.  Gt.  App.  I6l;  Laucustrine  etc.  Co.  v.  Lake  Guano 
etc.  Co.  82  N.  Y.482.  But  see  hontra:  Irons  v.  Webb,  12  Vroom.  203: 
32  Am.  Rep.  193;  and  compare  Horto.  Stratton  Mills,  54  K.  H.  109;  20 
Am.  Bep.  119;  Hefllu  v.  Bingham,  56  Ala.  6(i6;  28  Am.  Bep.  776. 

18  Caledonia  etc.  Mln.  Co.  v.  Sprot,  39  Eng.  L.  A  Eq.  16;  and  see 
SS  6, 146,  anf«. 

19  Clap  V,  Draper,  4  Mass.  266;  Howard  v.  Lincoln,  13  Me.  122;  Put* 
nam  v.  Tuttle,  10  Gray,  48. 

20  Stambaugh  r.  HoUabaugh,  10  8erg.  &  B.  383. 

§  304.  Rules  of  construction.— It  is  the  province 
of  the  court  to  determine  the  force  and  legal  effect  of  a 
deed,^  and  its  legal  effect  is  only  deducible  from  its  terms> 
according  to  the  intent  of  the  parties  at  the  time  of  mak* 
ing  it.3  Questions  relative  to  the  location  of  the  thing 
granted,  the  extent  of  its  boundaries,  the  monuments 
Intended  by  certain  names,  etc.,  are  for  the  determination 
of  the  jury .8  A  leading  rule  of  construction  is,  that  the 
intention  of  the  parties,  as  ascertained  by  the  deed  itself, 
will,  if  possible,  be  supported  where  this  can  be  done 
consistently  with  the  rules  of  law.4  In  order  to  arrive  at 
the  intention  of  the  parties,  the  court  will  regard  their 
situation  and  the  circumstances  attending  the  transac* 
tion.6  The  grammatical  sense  is  not  to  be  adhered  to 
where  a  contrary  intent  is  apparent;^  and  punctuation 
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will  be  wholly  disregarded,  unless  all  other  means  fail.'' 
Ambijs^ous  words  are  to  be  construed  most  favorably  to 
the  grantee;  ^  and  if  the  deed  will  inure  several  ways,  he 
may  elect  which  way  to  take  it.^  Words  in  a  deed,  which 
are  repugnant  to  the  other  parts  of  the  deed,  and  to  the 
general  intent  of  the  parties,  will  be  rejected  as  insen- 
sible.io  In  order  to  effect  the  intention  of  the  parties, 
"and"  may  sometimes  be  construed  to  mean  "or/'  and 
vice  versa.^  Two  deeds  es^ecated  at  the  same  time,  be- 
tween the  same  parties,  and  relating  to  the  same  subject- 
matter,  should  be  construed  together  as  one.^  If  a  deed 
oannot  operate  in  the  way  intended  by  the  parties,  it 
will  be  so  construed  as  to  operate,  if  possible,  in  some 
other  way.^  But  if  the  words  are  so  unmeaning  or  re- 
pugnant as  to  render  the  intention  of  the  parties  wholly 
unascertainable,  the  deed  will  be  void  for  uncertainty.^^ 

1  Plies  V.  BoolcUn,  U  Wheat.  325 ;  and  see  Thornbeny  v.  Churchill, 
4  Mon.  2»;  16  Am.  Dec.  125;  Abbott  v.  Abbott,  51  Me.  575, 531 ;  Hurley 
V.  Moivan,  1  Dev.  &  B.  425;  28  Am.  Dec.  57S);  Henderson  v.  Mayor  etc. 
8  Md.  ^2 ;  Harris  v.  Doe>  4  Blackf .  377. 

2  Frier  v.  Jackson,  8  Johns.  495;  Kimball  v.  Temple,  25  Cal.449; 
I«ongi;.  Wagoner,  47  Mo.  178;  Stanley  v.  Greene,  12  Cal.  148;  Hod^res  o. 
Strong,  10  Yt.  247;  Blchardsou  v.  Palmer,  3c)  N.  H.  218;  Donahue  v. 
Case,  til  N.  Y.631. 

3  Frier  p.  Jackson,  8  Johns.  495;  Clark  o.  Wi^roner,  70  N.  G.706$ 
Colton  V.  Searey,  22  Cal.  496;  WiUlston  v.  Morse,  10  Met.  17. 

4  Parkhurst  v.  Smith,  WUles,  332;  Kenworthy  v,  Tullls,  3  Ind.  96; ' 
Huiford  v.La  Frame,  26  Cal.  8i;  Mills  v.  Catlin.  22  Yt.  98:  Collins  9. 
Iiavelle,44Yt.2a0;  Allent7.Holton.20Plck.4o3;  iiutbarfordv.  Tracey, 
48  Mo.  325;  8  Am.  Rep.  104;  Jackson  v.  Myers,  3  Johns.  388;  3  Am. 
Dec.  504;  iioberts  v.  Robertson,  53  Yt.  690;  38  Am.  Rep.  710. 

5  Wolfe  V.  Scarborough,  2  Ohio  St.  361 ;  Dunn  v.  English,  23  N.  J.  L. 
126;  Abbott  o.  Abbott,  53  Me.  356:  and  see  Derby  v.  Hall,  2  Gray,  243; 
Mumford  v.  C^etting,  7  Com.  B.  N.  S.  3u6;  Share  v.  Wilson,  9  Clark  A 
F.  569. 

6  Hancock  v.  Watson,  18  Cal.  137;  Jackson  v.  Topping,  1  Wend.  888; 
Compare  Grey  v.  Pearjon,  6  H.  L.  Cas.  61;  Deering  o.  Long  Wharf,  26 
Me.  61;  Waugh  v.  Mlddleton,  8  Ex.  357. 

7  Ewing  V.  Burnet,  11  Peters,  41;  Bruensman  v.  CarrolK  52  Mo. 
213;  and  compare  White  v.  Smith,  33  Pa.  St.  186;  English  v.  McNair,  34 
Aia.  40;  Churchill  v,  iieamer,  8  Bush.  260. 

8  Watson  V.  Boylstou,  5  Mass.  411 :  Rung  v.  Schoneberger,  2  Watts. 
23;  26  Am.  Dec.  95;  Ho^^g's  Appeal,  2i  Pa.  St.  47»;  Johnson  v.  Webster, 
81  Eng.  L.  &  £q.  98;  Coifiug  v.  Taylor,  16  111.  457.  Compare  Palmer  v, 
Warren  Ins.  Co.  1  Story,  369;  Faliey  v.  Giles,  29  Ind.  114.  Exceptions 
and  restrictions  are  also  to  be  construed  favorably  to  the  grantee: 
Duryea  o.  Mayor  etc.  62  N.  T.  592. 

9  Esty  V.  Baker,  60  Me.  325;  Jackson  v,  Hudson,  8  Johns.  376;  9 
Am.  Dec.  6U0;  Sharp  v»  Thompson,  100  111.  447;  39  Am.  Bep.  61. 
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10  Jackson  o.  dxafk,  7  Johns.  217:  State  v.  Trask,  6  Vt.  886;  27  Am. 
Dec.  654;  Worthlngtoii  v.  Hylyer,  i  Mass.  196;  Feixuson  v.  HarwooU,  7 
Cranch,  414;  aud  see  White  v.  Gay,  9  N.  H.  126;  31  Am.  Dec.  234. 

11  Co.  Litt.  226  a;  Jacksou  v.  Topping,  1  Wend.  388;  19  Am.  Deo. 
615;  White  v,  Crawford,  10  Mass.  183. 

12  Cornell  v.  Todd,  2  Denio,  130;  Krase  v.  Prlndle,  8  Oreff.  168;  and 
see  Pepper  o.  Haight,  20  Barb.  429:  Gammon  v.  Freeman,  31  Me.  243; 
Jackson  v.  McKenuey.  3  Wend.  233;  20  Am.  Dec.  690. 

13  2  Greenl.  Cmise,  601:  Doe  v.  Woo<Irofle,  10  Mees.  A  W.  608; 
Thomas  v.  Hatch,  3  Sam.  170;  Bryan  v.  Bradley,  16  Conn.  474. 

14  Mason  v.  White,  II  Barb.  173;  Bean  v.  Thompson,  19  N.  H.290; 
Bhackleford  v.  Bailey.  35  111.  387;  United  States  v.  ^ing,  3  How.  773; 
Mestck  V.  Sunderland,  6  Cal.  297-  Parol  evidence  is  admissible  to 
explain  or  remove  latent  ambiguities  in  a  deed;  Doollttle  v.  Blakes- 
ley,  4  Day,  266:  4  Am.  Dec.  21H;  Atkinson  v.  Cummins,  9  How.  479: 
Glanton  v.  Anthony,  16  Ark.  643;  Scanlon  v.  Wright,  13  Pick.  623;  26 
Am.  Doc.  344.  But  ambi^ruities  patent  or  apparent  upon  the  face  of 
the  deed  cannot  be  explained  by  parol  evidence,  and  must  be  re> 
moved,  if  at  all,  by  a  sound  construction  of  the  deed  itself:  Storcr  v. 
Freeman,  6  Mass.  435;  Hardy  v,  Matthews,  38  Mo.  121 :  compare  Dygert 
V.  Platts,  26  Wend.  402;  Chiyton  v.  Nugent,  13  Mees.  ft  W.  200. 

§  305.  Constraction  of  public  grant.— In  the  case 
of  a  grant  by  the  sovereign  or  government,  the  construo- 
tion  is  always  against  the  grantee,  and  the  grant  is  taken 
most  beneficially  for  the  government. ^  But  this  rule  is 
strictly  applicable  only  in  cases  of  real  uncertainty  or 
ambiguity  in  the  terms  of  the  grant;  ^  and  more  properly 
to  a  grant  of  some  prerogative  right  to  an  individual  to 
be  held  by  him  as  a  franchise,  and  which  is  intended  to 
become  private  property  in  his  hands. >  It  has  no  appli- 
cation where  the  grant  is  made  for  a  valuable  considera- 
tion ;4  and  generally  speaking,  a  legislative  grant  of  land 
in  this  country  is  to  be  fairly  and  liberally  construed  in 
favor  of  the  grantee.^ 

1  Glldart  v.  Gladstone,  11  East,  686;  Jackson  v.  Keeves,  3  Catnes, 
293;  Kcunedy  v.  M'Cartuey,  4  Port.  141;  Mayor  etc.  v.  Ohio  etc.  B.  U. 
Co.  26  Pa.  St.  366.    See  S  260,  ante. 

2  Charles  River  Bridge  v.  Warren  Bridge,  11  Peters,  689. 

8  Martin  v.  Waddell,  16  Peters,  367,411;  Dubuque  R.  R.v.Liteh- 
fleld,  23  How.  66, 88;  Commonw.  v.  Boxbury,  9  Gray,  461,  492;  Lansing 
V.  Smith,  4  Wend.  9;  21  Am.  Dec.  89. 

4   Charles  Ulver  Bridge  v .  Warren  Bridge,  11  Peters,  689. 

6  Croghan  v.  Nelson,  3  How.  187;  Hyman  9.  Bead,  13  CaL  444] 
Stringer  v.  Young,  3  Peters,  320. 

§  306.  "V^bat  passes  as  appurtenant.— It  is  a  well- 
established  rule  that  the  grant  of  a  tbiag  passes,  as  in- 
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cident  thereto,  eyerything  necessary  to  its  enjoyment, 
although  the  thing  only  is  mentioned.^  Everything 
essential  to  the  beneficial  nse  and  enjoyment  of  the  prop- 
erty designated  is,  in  the  absence  of  language  indicating  a 
different  intention  on  the  part  of  the  grantor,  to  be  con- 
sidered as  passing  by  the  conveyance.^  Thus  a  convey- 
ance of  land,  by  necessary  legal  consequence,  carries  the 
buildings  thereon.^  And  the  grant  of  a  house  passes  tbe 
land  on  which  it  stands.^  The  grant  of  a  mill  and  its 
''appurtenances"  passes  not  merely  the  building,  but  all 
the  land  under  the  mill  and  necessary  for  its  use;^  and 
also  the  waters,  flood-gates,  etc.,  which  are  necessary  for 
the  enjoyment  of  the  mill.^  But  tbe  soil  of  a  way  imme- 
morially  used  for  the  purpose  of  access  to  the  mill  from 
the  highway  will  not  pass  as  appurtenant.7  The  inci- 
dents Y^hich  pass  as  appurtenances  must  be  open  and 
visible. 8  But  it  is  not  essential  that  at  the  time  of  the 
grant  they  should  be  in  actual  use  in  connection  with  the 
thing  granted.^  Nor  are  they  limited  to  those  absolutely 
necessary  to  the  enjoyment  of  the  property  conveyed ;  ^ 
it  is  sufficient,  if  full  enjoyment  of  the  property  cannot 
be  had  without  them.u  Ordinarily,  whatever  easements 
and  privileges  legally  appertain  to  property  pass  by  the 
conveyance  of  the  property  itself,  without  any  additional 
words.  ^  But  a  distinction  is  made  between  easements 
which  are  apparent  and  continuous,  as  a  drain  or  sewer 
which  is  used  continuously  without  the  intervention  of 
man,  18  and  those  which  are  non-apparent  and  non-contin- 
u6us,  as  a  right  of  way  which  can  only  be  used  by  the  in- 
tervention of  man,  repeated  at  intervals'  when  user  is 
desired.i^  The  former  are  held  to  pass  on  the  severance 
of  two  tenements  as  appurtenant  without  the  use  of  the 
word  "appurtenances";!*  but  the  latter  will  pass  only 
by  words  sufficient  to  create  a  new  easement,  and  the 
word  "appurtenances"  is  not  sufficient. ^^  The  term 
"  appurtenant"  signifies  something  appertaining  to  an- 
other thing  as  principal,  and  which  passes  as  incident 
Boons  Bsal  PBOP^-ttO. 
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thereto;  17  and  therefore  land  cannot  be  appnrtenant  to 
land,  or  a  messuage  to  a  messuage,  strictly  speaking. ^^ 

1  Pomfretv.  Bicroft,  1  Wms.  Sannd.  323  a,  note;  Cocheco  etc.  Co. 
V.  Whittler,  ID  N.  H.  305;  Wise  v.  Wheeler,  ii  Ired.  196;  Miirphv  ©. 
Campbell,  4  Pa.  St  4M:  Wineliester  o.  Hees,  35  N.  H.  33;  Jaues  v.  Jen- 
kins, 34  Md.  1;  6  Am.  Kep.  300. 

2  Sparks  o.  Hess,  15  Cal.  196;  Dunklee  v,  Wilton  K.  R.  Co.  24  N.  H. 
489;  Alluur.  Scott,  21  Pick.  25;  32  Am.  Dec.  238;  Sheets  v.  Selden,  2 
WaU.  187;  Brigham  v.  Smith,  4  Gray.  297. 

3  Isham  v.  Morgan,  9  Conn.  374;  23  Am.  Dec.  861;  and  see  Oood- 
rich  V.  Jones,  2  Hill,  142. 

4  Wilson  r.  Hunter,  14  Wis.  683;  and  see  Wooley  t>.  Groton,  2  Cash. 
905;  Hare  v.  Horton,  5  Barn.  A  AdoL  715;  Davis  o.  Handy,  37  N.  H.  65;  . 
Plckerinffv.  Stapler,  5  Serg.  &  It.  Ho.  A  grant  of  "  warren  "  may  pass 
the  soil:  £arl  Beauchamp  v.  Winn,  Law  B.  6  Eng.  &  Ir.  App.  tsi:  6 
£ng.  Kep.  37.  The  phrase,  "a  warren  of  conies/'  will  only  pass  the 
fraucliise :  Earl  Beauchamp  v.  Winn,  Law  B.  6  £uff.  A  Ir.  App.  223;  6 
£ng.  Bep.  37. 

5  Whitney  v.  Olney.  8  Mason,  280;  GUson  v.  Brockway,  8  N.  H.  466; 
Forbush  v.  Lombard,  13  Met.  109. 

6  Wetmore  v.  White,  2  Calnes  Cas.  87;  Crosby  v.  Bradbury,  20  Me. 
61;  Thompson  V.  Banks,  43  N.  H.  540;  Strlckler  v.  Todd,  10  Serg.  &  B. 
63;  13  Am.  Dec.  Md;  Simmons  o.  Cloonau,  81  N.  Y.  557.  4 

7  Leonard  v.  White,  7  Mass.  8;  5  Am.  Dec.  19. 

8  Simmons  v.  Cloonan,  81  N.  T.  557;  and  see  Butterwortb  v.  Craw^ 
ford,  46  N.  Y.  349;  7  Am.  Bep.  352.  Ati  appurtenance  which  is  con- 
veyed by  general  terms  In  a  grant  muit  be  something  which  neces- 
sarily attaches  to  the  lands  conveyed,  as  a  matter  of  right;  and  such 
terms  do  not  convey  a  rl^ht  or  easement  which  the  gi.'autor  was  not 
authorized  to  impose  upon  adjoining  lands :  Green  v.  Collins,  86  N.  Y. 

9  Simmons  v.  Cloonan,  81 N.  Y.  557 . 

10  Simmons  v.  Cloonan,  81  N.  Y.  557.  The  term  '* appurtenances" 
does  not  include  land  beyond  boundaiies:  WoodhuU  v.  Bosenthal,  61 
N.  Y.  382. 

11  Simmons  v.  Croonan,  81 N.  Y.  557;  and  see  Dunklee  tr.  Wilton  B. 
B.  Co.  24  N.  H.  489. 

12  Biddle  v.  Littleton,  53  N.  H.  503;  and  see  United  States  v.  Apple- 
ton,  1  Sam.  4:i2;  Jackson  v.  Hathaway ,15  Jolms.  447;  Plant  v.  James,  5 
Barn.  &  Adol.  7)1;  Green  v.  Collins,  4  Hun,  474;  Booth  v.  Alcock,  I^aw 
B.  8  Ch.  App.  663;  Leech  v,  Schrueder,  Law  B.  9  Ch.  App.  463. 

18   See  tit.  £as£ME27T8. 

14  Parsons  v.  Johnson,  68  N.  Y.  66;  23  Am.  Bep.  149;  Poedon  v.  Bos- 
ton. Law  K.  1  Q.  B.  166;  Lampman  v.  Milks,  21 N.  Y.  606. 

15  Fetters  v.  Humphreys,  19  N.  J.  £q.  471. 

16  Fetters  v.  Humphreys,  10  N.  J.  £q.  471 ;  Bussell  v.  Harford,  Law 
B.  2  Eq.  Cas.  507:  Langley  v.  Hammond,  Law  K.  3  Ex.  161;  Parsons  v. 
Johnson,  68  N.  Y.  66;  23  Am.  Bep.  149;  and  see  Plant  v.  James, 6  Kev. 
ft  M.  282;  4  Ad.  &E.  749. 

17  Harris  v.  Elliott,  10  Peters,  25, 54;  Woodhull  v.  Rosenthal,  61  N. 
Y.  390.  Compare  Coburn  o.  Ames,  52  CaL  3;)6;  Matter  of  New  York 
Cent.  B.  U.  CO.  49  Barb.  505. 

18  Hall  V.  Benner,  1  Pen.  &  W.  42;  21  Am.  Dec.  394;  Van  O'Linda  v. 
Lothrop,  21  Pick.  292;  32  Am.  Dec.  2ol;  Leonard  v.  white,  7  Mass.  8;  t 
Am.  Dec.  19:  and  see  Ammldown  p.  Granite  Bank,  8  Allen,  291. 
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§307.   "What  the  tenn  "messuage"  includes.^ 

The  word  *'  messuage,"  when  used  as  a  term  descriptive  of 
the  thing  intended  to  be  conveyed,  will  generally  include 
the  dwelling-house  and  all  buildings  attached  or  adjoin- 
ing to  it;  ^  also  the  curtilage,  garden,  orchard,  etc.,  and 
the  land  upon  which  the  dweUing-house  is  built.  ^  The 
grant  of  a  ** dwelling-house"  or  "cottage"  will  pass  the 
land  upon  which  it  stands-  and  also  the  curtilage.^  So  by 
the  grant  of  a  ''wharf  and  dock/'  the  flats  in  front  of 
them  may  pass,  as  well  as  the  dock  and  the  land  under 
the  wharf.*  The  conveyance  of  a  "farm"  will  pass  a 
messuage,  arable  land,  meadow,  pasture,  wood,  etc., 
thereto  belonging.'^  The  word  **  land,"  in  its  legal  sig- 
niflcation,  includes  any  ground,  soil,  or  earth  whatever, 
as  meadows,  pastures,  woods,  moors,  waters,  marshes, 
furzes,  heaths,  and  also  all  houlses  and  other  buildings 
erected  thereon,  and  they  will  pass  with  a  grant  of  the 
land.<^  The  words  "lands,  tenements,  and  heredita- 
ments "  will  pass  every  species  of  real  property.  ^  - 

1  2  Oreenl.  Cruise,  642. 

2  2  Oreeal.  Cruise,  642;  Shep.  Touch.  94;  Smith  v.  Martin,  2  Wmfl. 
Sannd.  401;  and  see  Sulnes  v.  Wilson,  4  Blackf.  334. 

8  Hilton  V.  Oilman,  15  Me.  263:  Emerton  v.  Selby.  2  Baym.  Ld.  1015. 
Compare  Saltonstall  o.  Brown,  3  Met.  423;  Wise  v.  Wheeler,  6  Ired.  196. 

4  Doanev.BroadStreet  Assoc.  6  Mass.  332. 

5  Shep.  Touch.  93.  Compare  Bradshaw  v.  Ellis,  2  Dev.  &  B.  20: 
Burke  v.  Chamberlain,  22  Md.  308. 

6  2  Greenl.  Cruise,  643;  Coombs  v.  Jordan,  3  Bland  Ch.  284;  22  Am. 
Dec.  236;  First  Parish  etc.  v.  Jones,  8  Cush.  189;  and  see  Tripp  v.  Has- 
celg:,  20  Mich.  254 ;  4  Am.  Kep.  388. 

7  2, Greenl.  Cruise,  644;  and  see  chap,  i.,  anU, 

§  308.  Title  deeds.— English  conveyances  usually 
contain  a  clause  granting  all  deeds  and  other  muniments 
of  title  relating  to  the  premises  conveyed,  where  the 
estate  granted  is  a  fee.^  But  such  a  clause  is  not  abso- 
lutely necessary,  because,  in  general,  deeds  follow  the 
land,  and  a  purchaser  in  fee,  without  warranty,  is  entitled 
to  them,  though  not  particularly  granted.^  And  in  this 
coontry  such  a  clause  is  uncalled  for,  since  the  universal 
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practice  of  registration  famishes  everything  that  is  requi- 
site la  the  history  of  the  title.^ 

1   2  Greenl.  Crulae,  648;  and  see  Lord  v.  Wardle,  8  Blng.  N.  B.  680. 

3  2  OreenL  CnilBO,  648;  and  see  Harrington  v.  Price,  8  Bam.  A 
Adol.  17U;  Pupillon  v.  Voice,  2  P.  Wms.  471:  uedwiiie  v.  Brown,  10  aa. 
811;  Goode  v.  Burton,  11  Jur.  851;  Mills  r.  Mead,  7  Hun,  36. 

8  Se<9  Woodman  v.  Coolbroth.  7  Me.  181;  Kelaey  v.  Haumer,  18 
Conn.  811:  Scanlau  v.  Wri^^lit,  13  Pick.  523 ;  25  Am.  Dec.  844.  Wiiere  an 
executor  is  autiiorized  to  sell  ttie  real  estate,  and  an  inspection  of  the 
title  deeds  is  necessary  to  a  propei* discharge  of  Ills  duties,  be  is  en- 
titled to  tlielr  control  and  possession:  Mills 9.  Mead,  7  Hun,  88;  and 
see  Cobbett  v.  Clntton,  2  Car.  A  P.  471. 

§  309.  Covenants  in  deeds.— Covenants  in  deeds 
are  those  clauses  of  agreenient  therein  whereby  either 
party  stipulates  for  the  truth  of  certain  facts,  or  binds 
himself  to  perform,  or  forbear  doing,  something  to  the 
other.i  They  are  either  express,  tliat  is,  created  by  the 
express  words  of  the  parties  to  the  deed;^  or  are  implied, 
that  is,  created  by  implication  of  law.^  Any  form  of 
words  sufficiently  showing  the  intention  of  the  parties 
will  make  an  express  covenant;^  and  it  is  not  even 
essential  that  the  word  *'  covenant  **  itself  should  be  used 
for  this  purpose.*  And  a  covenant  expressed  by  way  of 
recital  may  be  as  obligatory  as  if  expressed  in  the  formal 
part  of  the  deed.^  Among  the  words  and  forms  of  ex- 
pression, from  the  use  of  which  covenants  may  be 
implied,  are  the  following:  "give,"^  «« grant,"*  " de- 
mise,"»  ** lease," w  "yielding  and  paying,""  *' grant, 
bargain,  and  sell,"^  and  the  like.^  And  although  a 
deed  contains  express  covenants,  other  covenants  may 
still  be  implied  at  common  la w;^^  but  an  express  cove- 
nant will  qualify  the  generality  of  an  implied  covenant* 
and  restrain  it  so  that  it  shall  not  be  held  broader  than 
the  express  covenant.^  A  covenant,  being  part  of  a  deed, 
is  subject  to  the  same  rules  of  construction  as  the  latter, 
and  should  be  so  expounded  as  to  give  effect  to  the  actual 
intent  of  the  parties;  ^^  so  that  construction  is  to  be  pre- 
ferred which  renders  the  whole  covenant  operative  ;1T 
and  it  is  to  be  most  strongly  construed  against  the  cov- 
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enantor,  and  most  favorably  to  the  covenantee.  ^^  Gener- 
erally,  the  interpretation  should  be  in  accordance  with 
the  reasonable  sense  of  the  words  employed.^  It  is  said 
that  express  covenants  are  to  be  constructed  more  strictly 
than  implied  ones,  since  the  former  may  be  entered  into 
without  consideration,  under  hand  and  seal.  ^ 

1  2  Blackst.  Com.  304;  Bac.  Abr.  tit.  Coy.  See  also  Randel  v. 
Cliesepeake  etc.  Canal  Co.  1  Har.  (Del.)  233;  De  Bolle  v.  Penua.  Ins. 
Co.  4  wliart.  68;  33  Am.  Dec.  38;  Greenleaf  v.  Allen,  127  Mass.  248. 

2  1  Bouv.  Diet.  403. 

8  Parker  v.  Smith,  17  Mass.  413;  Emerson  v.  Wiley,  10  Pick.  310; 
Frey  v.  Johnson.  22  How.  Pr.  323;  Taylor  v.  Hepper,  62  N.  Y.  649; 
Williains  V.  Burrell,  1  Com.  B.  429. 

4  Jackson  v.  Stewart,  20  Johns.  85;  Marshall  v.  Craig,  I  Bibb,  379; 
4  Am.  Dec.  647;  Lovering;  v.  Lovering,  13  N.  H.  613;  Kigby  v.  Great 
Western  Bailw.  14  Mees.  &  W.  811;  Sampson  v.  Esterby,  9  Bam.  A  C. 
005. 

6  Randel  v.  Chesapeake  etc.  Canal  Co.  1  Har.  (DeL)  151;  Bull  o.  Fol* 
lett,  5  Cowen,  170;  Kendall  v.  Talbot,  2  Bibb,  614. 

6  De  Forest  v.  Byrne,  1  Hilt.  43;  Horry  v.  Frost,  10  Rich.  Eq.  109. 
Compare  Anon. «.  May,  2  Hawy.  127. 

7  Kent  v.  Welch,  7  Johns.  258;  Yanderkarr  o.  Yanderkarr,  11 
Johns.  122.  Compare  Dow  v.  Lewis,  4  Gray,  468;  Allen  o.  Say  ward,  5 
Me.  227. 

8  Baber  v.  Harris,  9  Ad.  ft  E.  532;  Grannls  v.  Clark,  8  Cowen,  36. 

9  Sumner  v.  Williams,  8  Mass.  201;  Williams  v,  Burrell,  1  Com.  B. 
402, 42»;  Bruce  v.  Fulton  Nat.  Bank,  79  N.  T.  162. 

10  Bandy  r.  Cartwright,  2  £1.  ft  B.  831 ;  20  Eng.  L.  ft  Eq.  88 ;  Manle  9, 
Ashmead,  20  Pa.  St.  482. 

11  Kimpton  V.  Walker,  9  Yt.  191. 

12  Bush  V,  Cooper,  26  Miss.  599:  and  see  Dickson  v.  Desire,  23  Mo. 
151:  Gratz  v.  Ewalt,  2  Binn.  95.  But  compare  Frost  v.  Raymond,  3 
Calnes,  188;  Huntley  v.  Waddell,  12  Ired.  32. 

13  See  Frost  v.  Raymond,  2  Calnes,  188;  Crouch  v.  Fowle,  9  N.  H. 
222;  Adams  v.  Gibney,  6  Bing.  656;  Mack  v.  Patchin,  5  N.  Y.  167.  By 
statute,  in  New  York,  no  covenant  shall  be  implied  in  any  conveyance 
of  real  estate:  see  Kinney  o.  Watts,  14  Wend.^3;  but  covenants  are 
still  impHed  in  leases  for  years:  Lynch  v.  Onondaga  Salt  Co.  64  Barb. 
658;  Mayor  etc.  v.  Mabie,  13  N.  Y.  158. 

14  Roebuck  v.  Dupuy,  2  Ala.  535;  Funk  p.  Yoneida,  11  Serg.  ft  B. 
109;  Morris  v.  Harris,  9  Gill,  27 :  Sumner  v.  Williams,  8  Mass.  201.  But 
compare  Burr  v.  Stentou,  43  N.  Y.  462;  Yanderkarr  v.  Yanderkarr,  11 
Johns.  122;  Merritt  v.  Closson,  36  Yt.  172.  But  a  covenant  cannot  be 
implied  in  the  absence  of  language  tending  to  a  conclusion  that  the 
covenant  sought  to  be  set  up  was  intended:  Hudson  Canal  Co.  v.  Pa. 
Coal  Co.  8  WaU.  276;  Booth  v.  Cleveland  Boiling  Mill  Co.  74  N.  Y.  15. 

15  Crouch  V.  Fowle,  9  N.  H.  219;  32  Am.  Dec.  350;  Lynch  v.  Onoiv 
daga  Salt  Co.  64  Barb.  658;  Line  v.  fetepheuson,  5  Bing.  N.  C.  183. 

Iff  Watchman  v.  Crook,  5  Gill  ft  J.  239;  Wadlington  v.  Hill,  18  Miss. 
560:  Marvin  v.  Stone,  2  Cowen,  781;  Schoenberger  v.  Hoy,  40  Pa.  St* 
132;  Ludlow  v.  M'Crea,  1  Wend.  228. 

..  17  Randel  v.  Chesapeake  etc.  Canal  Co.  1  Har.  (DeL)  154. 
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18  Hookes  «.  Swain,  Lev.  102;  Sid.  151;  Bandel  v.  Gherapealce  etc. 
Canal  Co.  1  Har.  (Del.)  154;  Gifford  v.  First  Fresby.  Soc.  56lBarb.  114; 
Warde  v.  Warde,  16  Beav.  103. 

19  Pavey  v.  Burch.S  Mo.  447:  KlUian  v.  Hanhan.  7  Ired.497;  and 
see  Rogers  v.  Danforth,  9  N.  J.  £q.  289;  Toms  v.  Wilson,  4  Best  A. 
Smith,  442. 

20  Shubrick'v.  Salmond,  8  Burr.  1639. 

§  310.  Covenant  of  seizin.— Covenants  for  title  tn->^ 
Berted  in  modern  deeds  conveying  lands  take  the  place  of 
the  ancient  feudal  warranty  ;i  and  their  purpose  is  to 
secure  to  the  grantee  the  benefit  of  the  title  which  the 
grantor  professes  to  convey .2  What  are  usually  termed 
"full  covenants"  in  the  United  States  are  those  for 
seizin,  for  right  to  convey,  against  encumbrances,  for 
quiet  enjoyment,  for  further  assurance,  and  of  warranty.* 
The  first,  or  covenant  for  seizin,^  is  that  whereby  the 
grantor  covenants  with  the  grantee  that  he,  the  grantor, 
has  the  very  estate,  both  in'^uantity  and  quality,  which 
he  professes  to  convey.*  If,  therefore,  the  grantor  under-, 
takes  to  convey  land  by  deed,  and  enters  into  a  covenant 
of  seizin  therein,  and  he  has  no  possession  of  the  land, 
either  by  himself  or  by  another,  the  covenant  is  at  once 
broken.^  And,  according  to  the  English  and  many  of  the 
American  decisions,  a  covenant  of  "seizin,"  or  "lawful 
seizin,"  is  a  covenant  that  the  grantor  is  seized  of  an 
indefeasible  estate;  ^  but  the  courts  of  some  of  the  States 
hold  that  this  covenant  is  satisfied  if  the  grantor  has  an 
actual  seizin,  claiming  a  fee,  although  his  title  was  ac- 
quired tortiously,  and  is  defeasible.*^  And  the  covenant 
of  seizin  extends  only  to  a  title  existing  in  a  third  person* 
and  which  might  defeat  the  estate  granted;  ^  and  there- 
fore a  person  will  not  be  permitted  to  accept  a  deed  with 
covenants  of  seizin,  and  then  allege  that  his  covenant  is 
broken,  for  that,  at  the  time  he  accepted  the  deed,  he 

himself  was  seized  of  the  premises.^ 

• 

1  See  2  Greenl.  Cruise,  761;  Middlemore  v.  Goodale,  Cro.Gar.60S. 

2  2  Greenl.  Cruise.  761;  1  Bouv.  Diet.  403;  Fltzhugh  v.  Croghaii,S 
Harsh.  J.  J.  429;  19  Am.  Dec.  139. 

3  4  Kent  Com.  471;  Bawle  Cov.  for  Tit.  27;  Kingdom  v.  Nottle,  1 

Maule  <&  S.  355. 

* « 
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4  Howell  V.  BIchards,  IT  East,  Ml;  Greenbr  V.  tVllcocks,  2  ^oluu. 
1;  Pecare  v.  Chouteau,  15  Mo.  537.  Covenant  to  stand  seized  lias  not 
been  abolished  by  the  Revised  Statutes  in  Kew  lork:  Eysaman  «• 
Eysaman,  24  Hun,  430. 

5  Coit  V.  McKeynolds,  2  Rob.  (N.  T.)  655;  Fltzhugh  v.  Croghan,  2 
Marsh.  J.  J.  429:  19  Am.  Deo.  139:  Slater  v.  Bawson,  1  Met.  450;  Salmon 
«.  Yallejo,  41  Cal.  481;  Allen  o.  Little,  36  Me.  170;  Dickinson  v.  Hoomes, 
8  Gratt.  397;  Dale  v.  Shively,  8  Kan.  276. 

6  Young  V.  Raincock,  7  Com.  B.  310;  Lockwood  v.  Sturdevant,  6 
Conn.  385;  Mills  v.  Catlin,  22  Yt.  106;  Parker  v.  Brown,  15  K.  H.  188. 

7  Raymond  v.  Raymond,  10  Cush.  134;  Watts  v.  Parker,  27  Dl.  229; 
Wilson  r.  Widenham,  51  Me.  567;  Follett  v.  Grant,  5  Allen,  175. 

8  Fitch  r.  Baldwin,  17  Johns.  161:  Fatness  v.  Williams,  11  HI.  229; 
Coit  V.  McKeynolds,  2  Rob.  (N.  Y.)  659. 

9  Fitch  V.  Baldwin,  17  Johns.  161. 

g  311.    Breach  of  covenant  of   seizin.— As  to 

what  constitntes  a  breach  of  the  covenant  of  seizin,  it  has 
been  held  sufficient  if  there  be  an  outstanding  estate  for 
life;  ^  or  if  there  be  an  adverse  possession  of  a  part  by  a 
stranger; 3  or  a  concurrent  seizin  of  another  as  tenant  in 
common  ;>  or  if  no  such  land  exists  as  that  purported  to 
be  conveyed ;  *  or  even  if  there  be  a  material  deficiency 
in  the  amount  of  land;^  or  if  the  grantor  has  only  an 
estate  tail.^^  And  generally,  if  the  grantor  at  the  time  of 
the  conveyance  do  not  own  such  things  affixed  to  the 
freehold  as  would  pass  to  the  grantee  by  a  conveyance  of 
the  land  itself,  as  fences,^  or  a  building,^  the  covenant  of 
seizin  is  broken.^  And  where  the  grantor  conveyed 
premises,  a  portion  of  which  he  had  previously  conveyed 
and  given  possession  of  to  another,  the  covenant  of  seizin, 
80  far  as  it  related  to  the  portion  previously  conveyed, 
was  held  to  be  broken  at  the  date  of  the  deed.^^  But  this 
covenant  is  not  broken  by  the  existence  upon  the  land  of 
easements  or  encumbrances  not  in  any  way  affecting 
the  technical  seizin  of  the  purchaser;  ^  thus,  it  is  not 
such  a  breach  that  a  part  of  the  land  conveyed  was  occu- 
pied by  a  railroad.i^  or  a  public  highway,!^  or  that  the 
land  was  encumbered  by  an  outstanding  mortgage,^^  or  a 
judgment,^  or  aright  of  dower. w  But  it  is  held  that  a 
judgment  for  taxes,  sale,  and  tax-deed  constitute  a  breach 
of  this  covenant.^7   jt  ig  generally  held  by  the  American 
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decisions  that  tbere  is  a  breach  of  the  coyenant  for  sei^n, 
if  at  all,  as  soon  as  the  deed  is  executed;  ^^  and  that  the 
right  of  action  for  damages  arising  from  the  breach  cannot 
pass  to  a  subsequent  assignee.^  But  according  to  other 
decisions,  if  there  is  an  actaal  seizin,  the  breach  is  not 
final  and  total  in  the  first  instance,  but  is  postponed  until 
the  grantee,  or  those  claiming  under  him,  are  disturbed 
in  their  seizin,  either  actually  or  constructively;^  and 
that  the  claim  for  damages  will  pass  by  a  conveyance  to 
a  subsequent  grantee.^ 

1  Wilder  9.  Ireland,  8  Jones  (N.  G.)  90;  Mills  v.  CatUn,  22  Yt.  106. 
Compare  Van  Wagner  v.  Van  Nostrand,  19  Iowa,  422.  As  to  the  burden 
of  proof  of  a  breach  of  this  covenant:  see  Woolley  p.  Newcomb,  87 
K.  Y.  605. 

2  Sedj^ck  V.  HoUenback,  7  Johns.  376. 

8  Downer  v.  Smith.  38  Yt.  464;  Wheeler  «.  Hatch,  13  Me.  389. 

4  Bacon  v.  Lincoln,  4  Gosh.  212;  Basford  9.  Pearson,  9  Allen,  389. 
Compare  Morrison  r.  McArthur,  43  Me.  567. 

6  Prinfl^e  v.  Witten.  1  Bay,  296.  Compare  Phipps  v.  Tarpley,  24 
Hiss.  097rKlncaid  p.  Brittaln,  5  Sneed,  128. 

6  Comstock  v.  Comstock,  23  Conn.  352. 

7  Mottv. Palmer, IN. T. 573. 

8  West  V.  Stewart,  7  Pa.  St.  122. 

9  See  West  v.  Stewart,  7  Pa.  St  123 ;  Burke  v.  Nichols,  1  Abb.  Ct.  Apn. 
260;  Tift  V.  Horton,  58  N.  Y.  381 ;  Ritchmyer  v.  Morse,  3  Keyes,  Ud;  Si 
How.  Pr.  388;  Loughran  v.  Ross,  45  N.  Y.  792;  6  Am.  Bep.  173. 

10  Lamb  v.  Danforth,  59  Me.  822;  8  Am.  Bep.  426;  and  compare  Hall 
V.  Gale,  20  Wis.  293;  Clark  v,  Courae,  88  Yt.  46tf ;  Traster  v.  .Suuisou,  29 
Ind.96. 

11  See  Reasoner  v.  Edmandson,  5  Ind.  S94j  Yatghn,  16  Iiid.  340; 
Stockwell  V.  Coulllard,  129  Mass.  231;  Lewis  v.  Jones,  1  Pa.  at.  336. 

12  Kellogg  9.  Malin,  50  Mo.  496;  11  Am.  Bep.  426. 

13  Whitbeck  v.  Cooke,  15  Johns.  483;  8  Am.  Dec.  272;  Yaughn  «• 
Stuzaker,  16  Ind.  840. 

14  Sedgwick  v.  HoUenback,  7  Johns.  880. 

15  Sedgwick  v.  Hollenback,  7  Johns.  880. 

16  Fitzhngh  v.  Croghan,  2  Marsh.  J.  J.  429;  19  Am.  Dec.  139;  Tultet. 
Miller,  10  Ohio,  383;  Lewis  v.  Lewis,  5  Rich.  13. 

17  YorhlB  9.  Forsythe,  4  Biss.  409. 

18  Salmon  v.  Yallejo,  41  Cal.  481;  Wilson  v.  Cochran,  46  Pa.  St.  229$ 
Fowler  v.  Poling,  2  Barb.  800;  Pollard  v.  Dwight,  4  Crauch,  430;  Lot  v, 
Thomas,  1  Pen.  (N.  J.)  407;  2  Am.  Dec.  864;  Richard  v.  Beut,  5»  111.  38; 
14  Am.  Rep.  1;  S  310,  ante, 

19  Redwine  v.  Brown,  10  Ga.  314;  Marston  v.  Hobbs,  2  Mass.  439: 
Qreenby  v.  Wllcocks,  2  Johns.  1;  8  Am.  Dec.  379;  Wead  v.  Lark  in,  54 
IlL  489;  6  Am.  Rep.  149.  Compare  Slater  v.  Bawdon,  1  Met.  4ju;  6  Met. 
439. 

20  Devore  v.  fnnderland,  17  Ohio,  60;  Great  Western  Stock  Co.  9, 
Baas,  24  Ohio  St.  54i. 
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21  DcTore  v.  Sunderland,  17  Ohio,  60:  and  see  Blchard  v.  Bent,  59 
m.  38;  14  Am.  Rep.  1;  Bchofieldo.  Iowa  Homestead  Co.  32  Iowa,  317: 
7  Am.  Kep.  197:  Beddoe  v.  Wadswortb,  21  Wend.  liiO;  Coleman  v 
Lyman,  4-2Ind.  ^^'^ 


§  312.  Covenant  for  right  to  convey.— Covenant 
for  riglit  to  convey,  and  covenant  for  seizin,  are  some- 
times said  to  be  synonymous,  and  that  they  amount  to 
the  same  thing.  ^  The  same  fact,  the  seizin  of  the  grantor, 
which  will  support  the  latter  will  also  support  the  other 
covenant.  2  And  covenant  for  right  to  convey,  like  cov- 
enant for  seizin,  is  broken  at  the  time  of  conveyance,  if  at 
all,  and  therefore  cannot  be  taken  advantage  of  by  an 
heir  or  an  assignee.^  But  with  respect  to  this  covenant 
for  right  to  convey,  it  should  be  observed  that  although  if 
a  man  be  seized  in  fee  he  has  power  to  convey,  yet  the 
converse  will  not  hold,  since  he  may  have  the  power  to 
convey,  though  not  seized  in  fee.^ 

1  Marston  v.  Hobbs,  2  Mass.  437:  Brandt  v.  Foster,  6  Iowa.  294; 
Blckert  v.  Snyder,  9  Wend.  421;  Raymond  v.  Baymond,  10  Cusb.  140. 
But  see  Kichardson  v.  Dorr,  5  Yt.  21. 

2  Marston  v.  Hobbs,  2  Mass.  437. 

3  Chapman  v.  Holmes,  5  Halst.  20;  Hamilton  v.  Wilson,  4  Johns.  72; 
Bwasey  v.  Brooks,  30  Yt.  692. 

4  2  Greenl.  Cruise.  761 ;  Oainsford  r.  Griffith,  16  Yin.  Abr.  206:  De> 
vore  r.  Sunderland,  17  Ohio,  52. 

§  313.  Covenants  against  encumbrances.— Cove- 
nants against  encumbrances  are  also  in  prsuentU  and  are 
broken,  if  at  all,  as  soon  as  made,  and  are  thereby  turned 
into  mere  rights  of  action  not  assignable  at  law.^^  In 
general  terms,  **  every  right  to  and  interest  in  the  land 
granted,  to  the  diminution  of  the  value  of  the  land,  but 
consistent  with  the  passing  of  the  fee  by  the  conveyance, 
is  to  be  deemed  in  law  an  encumbrance."  ^  Thus,  a  right 
to  an  easement  or  servitude  of  any  kind  in  the  land,  as 
an  existing  right  in  a  third  person  to  cut  and  maintain  a 
drain,8  or  other  artificial  water-course,^  or  to  cut  and 
remove  standing  trees,^  is  an  encumbrance,  and  a  breach 
of  the  covenant  against  encumbrances.^  So  of  a  right  to 
pass  over  the  land  and  take  water  from  a  spring;''^  or  to 
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erect  dams  at  different  places  on  a  stream.^  And  a  grant 
to  a  railroad  company  of  a  right  of  way  is  an  easement, 
the  existence  of  which  is  a  breach  of  this  covenant  in  a 
subsequent  deed  of  the  same  land  by  the  same  grantor  to 
a  third  party .^  So  the  existence  of  a  public  road  or  high- 
way over  the  land  is  in  most  of  the  States  held  to  be  a 
breach  of  this  covenant.^^  An  outstanding  mortgag6,ii 
unless  the  premises  are  declared  to  be  subject  thereto,^^  a 
judgment,i3  an  attachment,^^  a  claim  of  dower,  ^5  taxes,  w 
and  a  paramount  title, ^^  are  all  hold  to  be  encumbrances 
within  the  meaning  of  a  covenant  against  encumbrances.is 
Kor  are  the  rights  of  the  parties  claiming  under  the  cove- 
nant affected  by  the  fact  that  the  covenantee  knew  of  the 
existence  of  the  encumbrance  at  the  time  of  the  convey- 
ance.^'^ It  is  held  to  be  a  breach  of  the  covenant  where 
premises  are  sold  eubject  to  a  covenant  that  no  ardent 
spirits  shall  be  sold  thereon,^  or  that  a  division  fence 
shall  be  maintained,^  or  subject  to  a  restriction  against 
building,  except  in  a  specified  way.^  It  has  also  been 
held  that  the  covenant  is  broken  by  the  existence  of  a 
prior  outstanding  lease.^  But  the  right  which  a  mill, 
owner  has  to  go  upon  the  land  and  clear  the  channel  of  a 
stream  is  not  an  encumbrance  .^^  And  no  tax  or  assess- 
ment will  be  deemed  an  encumbrance  upon  land  until 
the  amount  of  such  tax  is  ascertained  or  determined.^ 
And  an  outstanding  mortgage,  which  the  covenantee  is 
bound  to  pay,  is  not  on  encumbrance.^^^ 

1  Clark  V.  Swift,  3  Met.  390;  Funk  v.  Vonelda,  11  Serg.  &  H.  110;  14 
Am.  Dec.  617;  Biehard  v.  Bent,  5i)  111.  88;  14  Am.  Rep.  1;  Loirau  v. 
Moulder,  1  Ark.  313:  33  Am.  Dec.  338;  aud  see  S  304,  cmte.  But  com- 
pare Foote  V.  Burnet,  10  Ohio,  333. 

2  Prescott  v.  Trueman,  4  Mass.  630;  8  Am.  Dec.  24S;  and  nee  Bron* 
Bon  V.  Coffin,  108  Mass.  175;  MitcheU  v.  Warner,  5  Conn.  527;  Cary  v, 
Daniels,  8  Met.  482. 

3  Smith  V.  Sprague,  40  Vt.  43. 

4  Prescott  v.  White,  21  Pick.  341. 

5  Cathcart  v.  Bowman,  5  Pa.  St.  319;  Spurr  v.  Andrew,  6  Allen,  420. 

6  See  Kutz  ».  McCune,22  "Wis.  628;  Brooks  v.  Curtis,  4  Lans.  283; 
fiO  N.  Y.  63!);  10  Am.  Rep.  545;  McMullin  v.  Wooley,  2  Lans.  394;  Gile9 
V.  Dugro,  1  Duer,  331;  Lamb  v.  Dauforth,  5a  Me.  322;  8  Aiu.  Rep.  426. 

7  Harlow  v*  Thomas.  15  Pick.'68.  Compare  Russ  v.  Steele,  40  Vt. 
UO. 
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8  Ginn  V.  Hancook,  SI  Me.  42.   Gompare  Wetherbee  v.  Bennett,  3 
AUen,  428. 

9  Bark  v.  Hill,  48  Ind.  53;  17  Am.  Sep.  731;  Kellogg  v,  Malin,  00 
Mo.  mi  11  Am.  Bep.  426;  Beacli  v.  Miller,  51  I1L.20(5;  2  Am.  Bep.  290. 

10  Pritcbard  v.  AtkiDBoo,  3  K.  H.  335:  Kellogg  v.  Ingersoll,  2  Mass. 
101;  Parisli  v.  Whitney,  3  Gray,  516;  Haynes  v.  Young,  30  Me.  557; 
Hurk  V.  Hill.  43  Ind.  52;  17  Am.  Kep.  731.  It  is  otherwise,  however,  in 
Peunsyivania:  Wilson  v.  Cochran,  46  Pa.  St.  22^:  and  see  Whicbeck  v. 
Cook,  15  Jotms.483:  8  Am.  Dec.  272.  In  Georgia,  if  the  hl;?hwayls 
known  to  the  purchaser  to  exist  at  the  time  of  the  purchase,  the 
covenant  Is  not  oroken:  Desvergers  v.  WllUs,  56  Ga.  515;  21  Am.  Bep« 
289. 

U  Freeman  v.  Foster,  55  Me.  608;  Brooks  v.  Moody,  25  Ark.  452t 
Prescott  V.  Trueman,  4  Mass.  630. 

12  Freeman  v.  Foster,  55  Me.  008. 

13  Jenkins  v.  Hopkins,  8  Pick.  346;  Holman  v.  Greagmiles,  14  Ind.  177. 

14  Kelsey  v,  Benor,  43  Conn.  129;  21  Am.  Bep.  638. 

15  Porter  v.  Noyes,  2  Me.  22;  11  Am.  Dec.  30:  Bunnels  v.  Webber,  09 
Me.  488;  Bigelow  v.  Hubbard,  97  Mass.  195;  Helmbnrg  v.  Ismay,  3 
Jones  &  S.35;  McAlpin  r.  Woodruff,  11  Ohio  St.  120.  But  see  Powell 
«.  Monson  etc.  Co.  8 Mason,  355;  Bostwick  v.  Williams,  3d  111.  65. 

16  MltcheU  V.  PUlsbnry,  0  Wis.  407:  Peters  v.  Myers,  22  Wis.  003; 
Almy  V.  Hunt,  48  UL  45;  Bundell  r.  Lakey,  40  N.  Y.  514;  Ingalls  p, 
Cooke,  21  Iowa,  560;  Long  v.  Moler,  5  Ohio  St.  271. 

17  Prescott  v.  Traeman,  4  Mass.  630;  8  Am.  Deo.  246;  Cornell  v. 
Jackson,  3  Cush.  309. 

18  See  Cary  v.  Daniels,  8  Met.  482;  Bean  v.  Mayo,  5  Me.  94;  Carter 
r.  Denman,  23  N.  J.  L.  273;  Hutchius  r.  Moody,  34  vt.  433;  McMuliin  p. 
Wooiey,  2  Lans.  394. 

19  Snyder  v.  Lane,  10  Ind.  424;  Beach  v.  Miller,  51  111.  206;  2  Am. 
Itep.  2»U;  Funk  V.  Voneida,  11  Berg.  A  B.  110;  14  Am.  Dec.  617;  Uovey 
r.  Newton.  7  Pick.  29.  But  compare  Desvergeis  v.  Willis,  56  Ga.  515: 
2Am.Bep.289. 

20  Hatcher  V.  Andrews,  5  Bush.  061. 

21  Borbank  v.  Plllsbury,  48  N.  H.  475;  and  see  Anonymous,  3  Abb. 
N.  C.  56. 

22  Boberts  v.  Levy,  3  Abb.  Pr.  K.  S.  311.  Compare  Floyd  r.  Clark,  7 
Abb.  N.  C.  136;  Walter  v.  Walter,  3  Abb.  N.  G.  12. 

23  Batchelder  v.  Sturgis,  3  Cush.  201 ;  Porter  v.  Bradley,  7  B.  1. 538. 
Compare  Gale  v.  Edwards,  53  Me.  360;  Pease  r.  Chrldt.31  N.  Y.  141; 
Cross  V.  Noble,  67  Pa.  St.  77;  James  v.  Liciifield,  Law  li.  9  Eq.  51. 

24  Prescott  V.  Williams,  5  Met.  429. 

25  Dowdney  v.  Mayor  etc.  54  N.  Y.  186:  and  see  Barlow  v.  St.  Nicho- 
las Bank,  63  N.  Y.  390;  Pierce  v.  Brew,  43  Vt.  292. 

86  Watts  V.  Wellman,  2  N.  H.  456. 

§  314.    Covenant  for  quiet  enjoyment.— Covenant 

for  quiet  enjoyment  is  that  whereby  the  grantor  cove- 
nants that  the  grantee  shall  hold  and  enjoy  the  premises 
granted,  without  disturbance  of  the  grantor  or  others.^ 
This  covenant  extends  to  the  possession  merely,  and  not 
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to  the  title  of  the  land;^  and  in  order  to  establish  a 
breach  of  the  povenant,  a  lawful  eviction  in  some  form, 
either  actual  or  >con9tructive,  ijpiust  be  shown.?  Accord- 
ing to  the  later  decisions,  the  dovenant  is  broken  when- 
ever there  has  been  an  involuntary  loss  of  possession  by 
reason  of  the  hostile  assertion  of  an  irresistible  para- 
mount title,  whether  that  title  be  established  by  judgment 
or  not.^  If  the  land  conveyed  is  in  the  possession 
of  a  stranger  under  paramount  title  who  keeps  out  the 
grantee,  the  covenant  is  broken.^  But  the  grantee  is 
bound  to  act  in  good  faith  towards  his  grantor,  and  make 
the  most  of  whatever  title  he  has  acquired;  ^  and  if  he 
yields  without  a  contest  or  resistance,  the  burden  rests 
upon  him  to  show  that  the  title  was  paramount,  and  that 
he  yielded  the  possession  to  the  pressure  of  that  title.? 
A  disturbance  of  the  title  and  possession  of  the  land,  by 
reason  of  a  suit  in  equity,  is  a  breach  of  the  coveuaut  for 
quiet  enjoyment  against  disturbances  generally;  ^  though 
it  is  otherwise  if  such  disturbance  extends  only  to  a  par- 
ticular mode  of  enjoyment  of  the  land,  and  not  to  the  title 
or  possession.^  The  covenant  will  not  be  held,  to' extend 
to  wrongful  and  unlawful  evictions  by  third  persons;^ 
nor  to  evictions  under  rights  acquired  subsequently  to 
the  conveyance.  11  But  an  entry  by  the  grantor  himself, 
tortiously  and  without  title,  is  a  breach  of  the  cove- 
nant.^ And  a  covenant  against  the  acts  of  a  particular 
person  named  embraces  tortious  acts.^  A  covenant 
against  disturbances,  '*by  any  persons  whomsoever,** 
does  not,  however,  extend  to  the  acts  of  a  State,  i*  or  of 
the  Federal  Government's  In  American  conveyances 
the  covenant  of  warranty  frequently  takes  the  place  of 
that  for  quiet  enjoyment;  ^^  but  in  England  the  latter  is 
now  called  the  *'  sweeping  covenant,"  having  practically 
superseded  the  feudal  warranty  as  a  guaranty  of  title.'? 

1  See  Howell  v.  Richards,  11  East,  641 ;  Fowler  v.  Poling,  6  Barb. 
178;  Connor  r.Beniheliuer,(} Daly, 295;  Kea«.  Mlukler,5  Laiis.199;  Noiw 
man  v.  Foster,  1  Mod.  101. 

2  Wliitbeck  v.  Cook>  15  Jolins.  433;  8  Am.  Dec.  272;  Fowlor  v.  Fok* 
log,  6  Barb.  170. 
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3  Beav.  MinUer,  5  Lans.  199:  Buss  v.  Steele,  40  Vt.  815:  Moore  v. 
Frankenfield,  25  Minn.  540;  Wbltbeck  v.  Cook,  15  Johns.  483  :•  8  Am. 
Dec.  272 :  Greenvault  v.  Davis, 4  Hill,  645;  Slorpby  v.  Price,  48  Mo.  250: 
and  see  Boss  v.  Dysart,  33  Pa.  St.  452;  Mayor  etc.  v.  Whitt,  15  Mees.  A 
W.  577. 


4  Clark  v.  Lineberger,  44  Ind.  223:  McGary  v.  Hastings,  39  Cal.  »w, 
2  Am.  Bep.456;  Stewart  «.  Drake,  4  Halst.  141;  Cowdrey  v.  Colt,  44 
N.  Y.  382;  4  Am.  Bep.  690;  Smith  v,  Shepard,  15  Pick.  147:  Home  Life 
Ins.  Co.  V.  Sherman,  46  N.  T.  370;  and  see  Upton  v.  Towoseud,  17  Com. 
B.  30;  Adams  v.  Conover,  22  Hun,  424. 

6  Shattuck  v.  Lamb,  65  K.  T.  499;  22  Am.  Bep.  656:  and  see  Playter 
9.  Cunningham,  21  Cal.  229:  Witty  v»  Hightower,  12  Smedes  &  M.  478; 
Noonan  v.  Lee,  2  Black,  507. 

6  Moore  V.  YaU,  17  HI.  190. 

7  Moore  «.  Vail,  17  IlL  190;  Thomas  v.  Stickle,  82  Iowa,  76;  Peck  v* 
Hensley,  20  Tex>  678;  Stone  v.  Hooker,  9  Cowen,  157. 

8  Martin  v.  Martin,  1  Der.  413;  Calthorp  v,  Heyton,  2  Mod.  54; 
Bawle  Cov.  for  Tit.  (4th  ed.)  143. 

9  Dennett «.  Atherton,  Law  B.  7  Q.  B.  326. 

10  2  Greenl.  Cruise,  764;  Bantln  v.  Bobertson.2  Strob.  366;  Ellis  v. 
Welch,  6  Mass.  250;  Jones  v.  Worley,  21  La.  An.  404;  Dudley  v.  FoUlott, 
2  Term  Bep.  584. 

11  Ellis  V.  Welch,  6  Mass.  260;  Frost  v.  Ernst,  4  Whart.  85. 

12  Sedgwick  v.  Hollenback,  7  Johns.  376.  But  an  entry  by  the  lessor 
npon  the  demised  premises  merely  to  make  repairs  is  not  a  breach  of 
the  covenant:  Doupe  v.  Genln,  37  How.  Pr.  5:  1  Sweeny, 25;  and  see 
Bostwick  V.  Williams,  36  111.  69;  Mayor  etc.  v.  Mabie,  13  N.  Y.  156. 

13  Foster  v.  Mapes,  Cro.  Ellz.  212 ;  Nash  v.  Palmer,  5  Maule  A  S.  374; 
Pence  o.  Duval,  9  Mon.  B.  49. 

14  Frost  V.  Ernst,  4  Whart.  86;  Ellis  «.  Welch,  6  Mass.  246. 

15  Osbom  V.  Nicholson,  13  Wall.  655.  Compare  Walker  v.  Gatlin,  13 
Fla.  9;  Wbitworth  p.  Carter.  43  Miss.  61;  Porter  v.  Halston,6iBush,  665; 
Fitzpatrick  v.  Heame,  44  Ala.  171. 

16  See  Sisson  «.  Seabury,  1  Sum.  263^  Kelley  v.  Dutch  Church,  2 
Hill,  105;  Bea  v.  Minkler,  5  Lans.  199. 

17  See  Bawle  Cov.  for  Tit.  (4th  ed.)  125. 

§  315.  Covenant  for  further  assnranoe.— Covenant 
for  further  assurance  is  one  by  which  the  grantor  binds 
himself  to  make  all  such  further  assurances  of  the  lands 
as  the  grantee  or  his  counsel  shall  lawfully  and  reason- 
ably require.^  This  covenant  is  of  extensive  use  in  Eng- 
lish conveyances,  but  is  rarely  inserted  in  American 
deeds.^  In  the  execution  of  the  covenant,  the  grantor  is 
not  required  to  do  unnecessarj/  acts;^  nor  such  as  are  im* 
practicable.^  But  it  includes  the  levying  of  a  fine,^  and 
the  removal  of  a  judgment  or  other  encumbrance.^  A 
covenant  to  the  effect  that  if  the  grantors  *'  obtain  the  fee- 
simple"  to  property  conveyed  "from  the  government  of 
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the  United  States  they  will  conrey  the  same"  to  the 
grantee,  his  heirs,  or  assigns,  "by  deed  of  general  war^ 
ranty,"  "^  isA  covenant  for  further  assurance,  and  entitles 
such  grantee,  etc.,  when  the  contingency  happens,  to  the 
conveyance  of  the  legal  title.*  The  covenant  only  takes 
effect  in  case  the  grantors  acquire  the  title  directly  froin 
the  United  States,  and  does  not  cover  the  acquisition  of 
the  title  of  the  United  States  from  any  intermediate 
party.*  The  request  for  a  further  assurance  must  be 
made  within  a  reasonable  time.^o 

1  2  Oreenl.  Cruise,  767:  BoseweU's  Case,  6  Rep.  19  b:  and  see  Klmr 

I  Warn  v,  Bickf ord,  7  Price,  850 ;  9  Price,  43. 

4  Pet  and  Gally's  Case,  1  Leon.  304. 

ft  King  V.  Jones,  6  Taunt.  418 1  Innes  v.  Jackson,  16  Yes.  966. 

6  King  «.  Jones,  6  Taunt.  418 ;  and  see  Colby  9,  Osgood,  29  Barh.  MU 

7  See  Davenport  v.  Lamb,  13  Wall.  418* 

8  Lambv.  Burbank^l  Sawy.  237.  Compare  Dussaume  v.  Burnett* 
•  Iowa,  45;  Davis  v.  Tarwater,  15  Ark.  286. 

9  Davenport  v.  Lamb.  13  Wall.  418. 

10  Nash  9.  Asbton,  Jones  T.  195;  and  see  Heron  «.  Treyne,  2  Raynu 
Ld.  750;  Miller  v.  Parsons,  9  Johns.  336. 

§  316.  Covenant  of  warranty  .—The  covenant  of 
warranty  in  a  deed  conveying  land,  or  any  interest  there- 
in, is  an  undertaking  by  the  warrantor,  that  on  the  fail- 
ure of  the  title  which  the  deed  purports  to  convey^  either 
for  the  whole  estate  or  for  a  part  only,  he  will  make 
compensation  in  money  for  the  loss  sustained  by  such 
failure  of  title.  ^  This  covenant  goes  to  the  title  as  well 
as  the  piossessiouj^and  therefore  differs  from  the  covenant 
for  quiet  enjoyment,  which  extends  only  to  the  posses- 
sion.B  So,  as  it  respects  the  latter,  the  evictiou  is  merely 
required  to  be  of  lawful  right;*  but  in  respect  to  the 
former,  the  eviction  must  not  only  be  of  lawful  right,  but 
by  paramount  title.*  In  legal  effect,  the  two  covenants 
are  considered  by  many  authorities  to  be  the  same.* 
Warranty  is  a  personal  covenant,?  running  with  the  land,* 
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aud  is  the  most  effective  covenant  in  American  deeds.^ 
In  English  deeds  its  place  is  supplied  by  the  covenant  for 
quiet  enjoyment.  i<>  In  order  to  sustain  an  action  on  a 
covenant  of  warranty,  an  eviction  by  judgment  at  law  is 
not  necessary.ii  The  tenant  may  voluntarily  yield  to  a 
dispossession,  without  losing  his  remedy  on  the  covenant, 
provided  the  title  to  which  he  yielded  be  good  and  para- 
mount to  that  of  his  warrantor.i^  But  he  does  so  at  his 
own  peril,  and  in  a  suit  against  his  warrantor  the  burden 
of  proof  rests  upon  the  plaintiff.^  An  eviction  by  legal 
process  under  a  prior  mortgage,  ^^  or  under  an  unexpired 
term  for  years,  is  a  sufficient  breach  of  this  covenant;  ^^ 
and  a  judgment  in  ejectment  is  a  sufficient  breach  with- 
out actual  eviction.^Q  A  general  covenant  of  warranty  is 
held  to  be  broken  by  the  existence  of  an  outstanding 
right  of  way  over  the  whole  or  a  part  of  the  premises. 
conveyed.17  But  the  opening  of  a  highway  over  the  land 
in  virtue  of  the  right  of  eminent  domain  is  not  an  evic- 
tion.^s  And  a  general  covenant  of  warranty  is  not 
broken  by  the  existence  of  encumbrances  known  to  the 
grantee  at  the  time  of  sale,  and  which  he  agreed  to  pay 
off  as  a  part  of  the  consideration.  ^^  An  illegal  or  tortious 
eviction  is  not  a  breach  of  a  general  covenant  of  warranty 
against  the  claims  or  acts  of  all  persons; so  but  a  particu- 
lar or  special  covenant  against  the  claims  or  acts  of 
certain  persons  therein  named  is  broken  by  such  an 
eviction,  if  by  the  persons  or  under  the  claims  specified.^i 
Where  one  without  title  conveys  with  warranty,  and 
afterwards  acquires  the  title,  it  inures  to  the  benefit  of 
his  grantee.^  A  conveyance  with  general  warranty 
estops  the  grantor  from  setting  up  any  after-acquired 
title.28 

1  Kioff  9.  Kerr,  6  Ohio,  IS4;  22  Am.  Bep.  777.  See  Mitchel  o, 
Warner,  5  Conn.  517. 

2  Williams  V.  Wetherbee,  1  Aiken,  233;  Fatton  «.  Kennedy,  1 
Marsh.  A.  K.  389;  10  Am.  Dec.  744;  Fowler  v.  Poling,  6  Barb.  170.  See 
Blanchard  v.  Crooks,  13  Pick.  67;  Bowe  r.  Heath,  23  Tex.  614;  Brown 
9.  Jackson*  3  Wheat.  449. 

8   See  S  814,  ante. 
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4  SeeS314»a»/e. 

5  Bludskopf  V.  Farmers'  etc.  Co.  58  Barb.  36;  Klngv.  Kerr,  6  Ohio. 
IM;  22  Am.  liep.777;  Fowler  v.  Polinsr.G  B<irb.  l(}5jjKello2g  v.  Piatt. 
ti  N.  J.  L.  828;  Keuney  v.  Norton,  10  Heiak.  384;  aud  see  MiUs  v.  Bice,  3 
Neb.  7u;  Bbwell  v.  Keiiosrg,  (jO  Baru.  &i^, 

6  See  Bea  v.  Mlnkler,  5  Lans.  199;  Bostwlck  v.  Williams,  36  m.  70; 
Caldwell  v.  Klrkpatrlck,  6  Ala.  OO;  Brlcker  «.  Brlcker,  11  Oliio  St.  240. 

7  Tabb  v.  Blnford,  14  Leigh,  132;  26  Am.  Dec.  317;  Townsend  o. 
Morris,  i>  Cowen,  UH;  Cole  v.  Baymoad,  0  Gray,  217. 

8  Klnsr  V.  Kerr,  5  Ohio,  154:  22  Am.  Bep.  777;  Wilson  v.  Taylor,  9 
Ohio  St. 6j7;  Suydam  v.  Jones,  10  Wuud.  180;  23  Am.  Dec. 552;  Moore  v, 
Merrill,  17  N.  U.  81:  Mead  v.  Larkin,54  111.  489;  5  Am.  Bep.  149;  De 
Cliaumont  v.  Forsytne,  2  Penn.  514;  Bludskopf  v,  Fai'mers'  etc.  Co.  58 
Barb.  36. 

9  See  Foote  v.  Bnmet,  10  Ohio,  829,  note;  Dickinson  v.  Hoomes,  8 
Gratt.  399;  Leary  v.  Durham,  4  Ga.  601. 

10  See  S  314,  an/e. 

11  Green  vault  v.  Davis,  4  Hill,  643;  S  307,  ante;  Patton  v.  Kennedy,  1 
Marsh.  A.  K.  889;  10  Am.  Bep.  744.  But  compare  Stewart  v.  Drake,  4 
Halst.  i3i^;  Stipe  v.  Stipe,  2  Head.  169. 

12  Hamilton  r .  Cutts, 4  Mass.  352 ;  3  Am.  Dec.  222 :  and  see  Donnell  v. 
Tliompsou,  10  Me.  170;  25  Am.  Dec.  216;  Peck  v.  Wensley,  20  Tex.  673; 
Brandt  v,  Foster,  5  Iowa,  297;  Booker  v.  Bell,  3  Bibb,  173;  6  Am.  Deo. 
641. 

13  Hamilton  v.  Cutts,  4  Mass.  352;  3  Am.  Dec.  222:  Smith  v.  Shep- 
ftrd,  15  Pick.  147 :  Crauco  r.  Coilcubaugh,  47  Ind.  256.  Becent  decisions 
In  many  of  the  States  sustain  the  doctrine  that  an  eviction  is  com- 
plete when  a  constructive  dispossession  has  taken  place :  see  Kansas 
etc.  B.  li.  V.  Dunmeyer,  19  Kaus.  639:  Whitney  «.  Dinsmau,  6  Cash. 
1;.'4;  Jones  v.  Warner,  81  111.  346:  McGary  v.  Hastings,  89  caL  360;  2 
Am.  Bep.  456;  S  307,  ante.  But  this  doctrine  is  not  adopted  in  Missis- 
sippi; Barrls  v.  Wilkinson,  31  Miss.  537;  Dyer  v.  Brlttou,  53  Miss.  270; 
and  compare  Fitzhugh  v.  Croghan,  2  Marsh.  J.  J.  429;  19  Am.  Dec.  139. 

14  Tufts  V.  Adams,  8  Pick.  547.  Compare  Gowdrey  v,  Colt,  44  N.  Y. 
S82;  4  Am.  Bep.  690;  Curtis  v.  Deering,  12  Me.  499. 

15  Blckert  v.  Snyder,  9  Wend.  416. 

16  Drury  v.  Shumway,  1  Chip.  D.  110;  1  Am.  Deo.  704:  Cummins  «. 
Kennedy,  3  Lltt.  118:  14  Am.  Dec.  45;  Williams  v.  Wetherbee,  1 
Aiken,  233.   But  sea  Ferriss  v.  Harshea,  1  Mart.  &  T.  48;  17  Am.  Dec 

782. 

17  Buss  V.  Steele,  40  Yt.  310.   Compare  S  307,  ante. 

18  Peck  p.  Jones,  70  Pa.  St.  83 ;  and  see  Spader  v.  N.  T.  £1.  B.  B.  Co. 
I  Ab!).  N.  C.  467.  This  covenant  is  not  broken  by  any  act  ot  a  mere 
stranger:  Norton  v.  Jackson,  5  Gal.  263;  Hale  o.  New  Orleans,  18  La. 
An.  499. 

19  Pitman  v.  Conner,  27  Ind.  337. 

20  Patton  v.  Kennedy,  1  Marsh.  A.  K.  389;  10  Am.  Dec.  744.  * 

21  Patton  V.  Kennedy,  1  Marsh.  A.  K.  389;  10  Am.  Dec.  744.  Com- 
pare Comstock  r.  Smith,  13  Pick.  116;  Kimball  o.  Temple,  25  Cal.  452: 
Davenport  v.  Lamb,  13  WalL  418;  Ballard  v.  Child,  46  Me.  152,  S  307> 
ante. 

22  Williams  r.  Gray,  3  Me.  207;  14  Am.  Bep.  234;  KimbaU  v.  Schofl, 
40  N.  H.  190:  Burton  v,  Beeds,  20  Ind.  87.  Compare  Buss  v.  Alpaugh. 
118  Mass.  869. 

23  Comstock  0.  Smith,  13  Pick.  116;  23  Am.  Dec.  670;  Crocker  v. 


865  DBXD.  §  317 

Pierce,  31  Me.  177;  Batler  «.  Seward,  10  Allen,  468.  Bat  compare 
Doane  «.  Willcatt,  5  Oray,  833 ;  Miller  v.  Ewlng,  6  Cash.  40.  A  grantor 
is  not  estopped  from  acquiring  title  to  the  premises  conveyed  by 
adverse  possession,  which  will  not  accnie  to  the  benefit  of  the 
grantee:  Sherman  r.  Kane,  14  Jones  A  S.  SIO. 

§  317.  Covenants  running  'with  the  land.— A  cov- 
enant is  said  to  run  with  the  land  "when  either  the 
liability  to  perform  it  or  the  right  to  take  advantage  of  it 
passes  to  the  assignee  of  that  land."  i  They  are  such  as 
relate  to  or  '*  touch  and  concern  the  land"  in  such  a  way 
that  their  benefit  or  burden  is  capable  of  running  with  it ;  ^ 
and  if  the  thing  to  be  done  is  merely  collateral  to  the  land, 
then  the  assignee  is  not  charged.'  In  England  all  cov- 
enants for  title  are  termed  real  covenants,  and  run  with 
the  land.^  But  the  prevailing  doctrine  in  this  country  is 
that  covenants  of  seizin,  of  good  right  to  convey,  and 
against  encimibrances,  are  covenants  in  proBsentiy  which, 
if  broken  at  all,  the  breach  occurs  at  the  instant  they  are 
made;^  these  covenants  do  not  therefore  run  with  the 
land,  and  the  right  of  action  for  a  breach  does  not  pass  to 
the  assignee  of  the  covenantee. ^  But  covenants  for  quiet 
enjoyment,  for  further  assurance,  and  of  warranty  are 
prospective  in  their  character,^  running  with  the  land,' 
and  may  be  enforced  not  only  by  the  covenantee  and  his 
representatives,  but  by  heirs,  devisees,  and  alienees,  who 
claim  under  the  seizin  vested  in  hlm.^  So  there  are  other 
covenants  which  run  with  the  land,  as  a  covenant  by  a 
tenant  to  repair; ^<^  a  covenant  to  maintain  fences;^  to 
pay  rent; ^  to  reside  on  the  premises;  i'  to  cultivate  the 
lands  demised  in  a  particular  manner  ;^^  not  to  carry  on 
a  particular  trade ;  ^  to  allow  the  lessor  free  access  to 
certain  rooms  excepted  in  the  demise;  ^^  by  a  lessor  for 
years,  to  pay  the  lessee  for  his  improvements  at  the  end 
of  the  term;"  by  a  grantor,  not  to  erect  or  suffer  to  be 
erected  any  structure  or  edifice  upon  a  lot  adjoining  the 
premises  conveyed;^'  or  that  neither  he  nor  his  heirs 
shall  make  any  claim  to  the  land  conveyed;  ^^  and  by  a 
purchaser  of  lands,  not  to  exercise  or  permit  to  be  exer- 
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cised  any  offensive  trade  upon  the  premises.^  So  a  covr 
enant  to  effect  insurance,  and  apply  the  proceeds  to  the 
repair  of  the  property  in  case  of  loss  by  ftre,  runs  with  the 
land;^  so  of  a  covenant  to  save  the  husband  from  the 
wife's  claim  of  dower;  22  or  a  covenant  to  pay  assess- 
ments;^ and  a  covenant  in  a  conveyance  of  city  lots, 
that  any  house  which  might  be  erected  thereon  should  be 
set  back  a  certain  distance  from  the  line  of  the  street  on 
which  such  lots  fronted,  was  held  to  run  with  the  land.^ 
Incorporeal  hereditaments,  as  well  as  those  which  are 
corporeal,  may  be  the  subject  of  covenants  running  with 
the  land.^  But  covenants  which  are  indefinite  as  to  their 
subject-matter  do  not  pass  with  the  land.^  A  conveyance 
of  the  privilege  of  drawing  water  from  a  pond  is  not  a 
conveyance  of  land,  and  a  covenant  connected  with  the 
privilege  does  not  run  with  the  land,  and  is  not  assign- 
able.27  A  covenant  by  the  owner  of  land  not  to  permit  a 
grist-mill  to  be  erected  upon  his  land  does  not  run  with 
the  land;^  so  of  a  covenant  not  to  hire  persons  of  a  cer- 
tain description  to  work  in  a  mill ;  ^  and  so  of  a  covenant 
by  the  vendor  of  marl  land,  that  neither  he  nor  his 
assigns  will  sell  marl  from  adjoining  land.^  A  covenant 
that  the  vendee,  **  his  heirs  and  assigns,  owner  or  owners 
of  the  land  for  the  time  being,"  would  at  any  time,  on  six 
months*  notice,  resell  to  the  vendor  for  a  specified  price, 
does  not  run  with  the  land.^^  And  it  seems  that  such 
covenant  would  be  void  as  suspending  the  power  of  alien- 
ation for  an  indefinite  period.^ 

1  1  Smith  Lead.  Cas.  *  27 ;  and  see  BnidneU  v.  Boberts,  2  wns.  143; 
Norman  v.  Wells,  17  Wend.  136;  AFmstrong  v.  Wlieeler,  9  Cowen,  88; 
Brown  v.  Staples,  28  Me.  4»7. 

2  Spencer's  Case,  6  Bep.  16;  Dolph  v.  White,  14  K.  T.  301. 

8  Webb  V,  Bussell,  3  Term  Rep.  402;  Dolph  v.  White,  14  N.  Y.  301. 
In  order  to  create  a  covenant  which  will  run  with  the  land,  there 
should  be  some  privity  of  estate  between  the  covenantor  and  cov- 
enantee: Morse  v.  Aldrich,  19  Pick.  449;  Bronson  v.  Coffin,  108  Mass. 
176;  11  Am.  Uep.335;  Taylor  v.  Owen,  2  Biaclcf.  SOI:  Brewer  v.  Mar- 
shall,  19  N.  J.  Eq.  637;  Wheeler  v.  Schad,  7  Nev.  204;  Cole  v.  Hughes,  64 
N.  Y.  444. 

4   See  2  areenl.  Cruise,  756;  Kingdom  0.  Nottle,  I  Maule  &  S.  356. 

6   SeeDusenbury  v,  Callaghan,  8  Hun,  641;  Bethell  v.  Bethell,  61 
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Ind.  428:  23  Am.  Bep.  650;  Bicbard  v.  Bent,  89  HI.  38;  14  Am.  Bep.  1; 
S§  311-313,  ante. 

6  Wilson  V.  Gocliran,46Pa.  St.  229;  Salmon  v.  Vallejo,  41  Gal.  4Sl. 
In  Iowa  the  covenant  for  seizin  rnns  with  the  land:  scholleld  v.  Iowa 
Homestead  Co.  32  Iowa,  817;  7  Am.  Bep.  lf)7;  Knadler  v.  Sharp,  36 
Iowa,  232;  and  see  also  Kali  v.  Plalne,  14  Ohio  ht.  417;  Ma«ruire  v. 


Kiggln,  44  Mo.  512;  Coleman  v.  Lyman,  42  Ind.  289;  Boberts  v.  Levy,  3 
Abb.  Fr.  N.  S.  311.    The  covenant  against  ^m 
land  in  Vermont:  Cole  v.  Klmbalf,  02  Vt.  639. 


7  Hurd  V.  Curtis,  19  Pick.  459:  McOary  v.  Hastings,  39  Oal.  360;  2 
Am.  Bep.  456;  Abbott  v.  Allen,  14  Johns.  248;  Shelton  «.  Codman,  3 
Cush.  318;  Hunt  v.  Amldon,  4  Hill,  345. 

8  Hunt  V.  Amldon,  4  Hill,  345;  Logan  v.  Moulder,  1  Ark.  813;  33 
Am.  Dec.  338:  Marklaud  v.  Crump,  1  Dev.  &  B.  94;  Campbell  o.  Lewis, 
3  Bam.  A  Aid.  392;  and  see  §  316,  ante. 

9  Withy  V.  Mumford,  5  Cowen,  137;  Rindskopf  v.  Piu*mers'  etc. 
Trust  Co.  53  Barb.  86;  Claycomb  v.  JIunger,  51 111.1^73;  White  r.  Wlilt- 
ney,  3  Met.  81;  Burtners  v.  Keran,24  Gratt.42:  Crisfieldv.  Storr,  36 
Hd.  129. 

10  Dean  «.  Chapter  of  Windsor's  Case,  5  Bep.  24;  and  see  Harris  v, 
Coulboum,  3  Har.  (Del.)  838. 

1 1  Easter  v.  Little  Miami  B.  B.  Co.  14  Ohio  St  48 ;  Bronson  v.  GofBn, 
106  Mass.  175;  11  Am.  Bep.  335;  Duffy  v.  New  York  etc.  B.  B.  Co.  2  Hilt. 
496;  Kellogg  v.  Bobinson,  6  Vt.  276. 

12  Van  Rensselaer  v.  Smith,  27  Barb.  104:  Van  Rensselaer  v.  Den- 
nison,  35  N.  Y.  393;  Hurst  v.  Rodney,  1  Wash.  375;  Worthington  o. 
Bewes,  19  Ohio  St.  66. 

13  Tatem  v.  Chaplin,  2  Black.  H.  133. 

14  Gockson  V.  Cock,  Gro.  Jac.  126. 

15  Mayor  etc.  v.  Pattison,  10  East,  136;  Barron  v.  Richard,  3  Edw. 
Oh.  96;  8  Paige,  351;  and  compare  St*  Andrew's  Church  Appeal,  67 
Pa.  St.  512. 

16  Bush  V.  Gales.  1  Show.  389 ;  and  see  Brew  v.  Van  Deman,  6  Heisk. 
433;  Norfleet  V.  Cromwell,  64  N.  G.  1. 

17  Stockett  V.  Howard,  34  Md.  121. 

18  Trustees  etc.  v.  Cowen,  4  Paige,  510. 

19  Fairbanks  V.  Williamson,  7  Me.  96.  Compare  Trull «.  Eastman,  3 
Met.  121. 

20  Barron  v,  Bichard,  8  Paige,  351. 

21  Thomas  v.  Von  Kopfl.  6  QUI  &  J.  372. 

22  Gaines  v.  Poor,  3  Met.  (Ky.)  503. 

23  Kearney  V.  Post,  2  N.  Y.  394. 

24  Wlnfield  v.  Henning,  21  N.  J.  £q.  188. 

25  Sterling  Hydraulic  Co.  v.  Williams,  66  HL  393.  Bnt  compare 
Mitchell  V.  Warner,  5  Conn.  497. 

26  Flight  V,  Glossopp,  2  Bing.  N,  R.  125. 

27  Wheelock  v,  Thayer,  16  Pick.  68 :  Mitchell  v .  Warner,  5  Conn.  497. 
A  covenant  by  the  lessor  to  famish  a  supply  of  water  binds  an  as- 
signee: Jourdaln  v.  Wilson,  4  Bam.  &  Adol.  266. 

28  Harsha  v.  Beld,  45  N.  Y.  415.   Compare  Brown  v,  McKee,  57  K.  Y. 

684. 

29  Mayor  etc.  v.  Pattison,  10  East,  136. 

30  Brewer  v.  Marshall,  19  N.  J.  Eq.  537. 
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31  London  etc.  Bailw.  Co.  v.  Oomm,  30  Week.  Sep.  620;  21 N.  Y. 
Daily  Beg.  No.  150. 

32  London  etc.  Bailw.  Co.  v.  Gomm,  90  Week.  Bep.  620;  21 N.  Y. 
Daily  Beg.  No.  160. 

§  ZIQ,   Paxnages  for  breach  of  covenants.— The 

measure  of  damages  for  breach  of  the  covenant  of  seizin, 
or  of  right  to  convey,  is  the  consideration  money  and 
interest.  1  Upon  an  exchange  of  lands,  the  value  of  the 
tract  conveyed,  and  not  that  of  the  tract  received,  is  the 
true  criterion  of  damages.^  The  covenant  against  encum- 
brances, being  one  of  indemnity,  the  covenantee  can 
recover  only  nominal  damages  for  a  breach  thereof,  un« 
less  he  can  show  that  he  has  sustained  actual  loss  or 
fnjury  thereby,  or  has  had  to  pay  money  to  remove  the 
encumbrance; 9  in  which  case  he  is  entitled  to  recover  a 
just  compensation  for  such  injury,*  or  what  money  he 
reasonably  ought  to  have  paid  to  extinquish  the  encum- 
brance.s  The  reasonableness  of  the  amount  so  paid  is 
held  to  be  a  question  for  the  jury;  ^  but  it  must  not  be 
greater  than  the  value  of  the  land.''  In  the  case  of  a 
breach  of  the  covenants  for  quiet  enjoyment  or  of  war- 
ranty, the  rule  generally  adopted  is  that  the  considera- 
tion money,  with  interest  and  costs,  is  the  measure  of 
damages.8  But  it  has  been  held  in  some  of  the  States, 
that  damages  for  breach  of  these  covenants  should  be 
ascertained  by  the  value  of  the  land  at  the  time  of  evic- 
tion. ^  For  breach  of  covenant  for  quiet  enjoyment  im- 
plied in  a  lease,  the  measure  of  damage  is  the  value  of 
the  unexpired  term  at  the  time  of  eviction,  over  and 
above  the  rent  reserved  by  the  terms  of  the  lease.io 

1  Stubbs  V.  Page,  2  Me.  878;  Leland  v.  Stone,  10  Mass.  459;  Mitchell 
V.  Hazen,  4  Conn.  495;  Dale  v.  Shiyely,  8  Kan.  276;  Nutting  v.  Herbert, 
35  N.  U.  120;  Lacey  v.  Maman,  87  lud.  168;  Phipps  v.  Tarpley,  31  Mo. 
433;  Cox  V.  Strode,  2  Bibb.  277;  Blake  «.  Burnham,  29  Yt.  437;  Park  o. 
Cbeck.  4  Cold.  20. 

2  Cummins  v.  Kennedy,  3  Litt.  118;  14  Am.  Dec.  45.  Compare 
Farmers*  Bank  v.  Glenn,  68  N.  C.  35. 

3  Blchard  v.  Bent,  59  111.  38;  14  Am.  Rep.  1. 

4  See  Bronson  v.  Coffin,  108  Mass.  175;  11  Am.  Bep.  335. 

6   Oatbrle  v.  Bussell,  46  Iowa,  269 ;  26  Am.  Bep.  135;  and  see  Scbofield 


t.Ioini  HoDWiteMI  Co.  K  Iaw«,31T;  7  Am.  ttep.  Wt:  BMow  i,  St. 
NlchDluHBI.  Bank, «3  N.  Y.  M3(  Bead  I.  Pierce,  sa  Ue.  4Mi  Eaton*. 
I^nutn,  a>  Wla.  41. 

e   8l;.LaDlaB.BIineIl,«Ho.in. 
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Coleman  e.  Ballard,  illla.  An.  612;  SnilUi  p.  Strong,  H  Pick.  138. 

ID  Hack  i.Fatchln,4!N.  T.  in;  1  Am.  Ben.  NMj  29  How.  Pr.  M; 
Wmianu  V.  Dunell,  1  Han,  Gr.  A  S.  tO-i;  i  £dr.  C.  1..  401;  Lock  t. 
forie,  ilSEog.  C.L.  M;  LawR.  1  Com.  F.  HI:  Bolpb  v.  Ctouoti,Law 
S.  1 E^  44i  and  see  HyeiB  e.  Bonu,  U  N.  Y.  2T2. 

§  319.  Acknowledgment  of  deed.  — It  is  a  uni- 
versal atatutor.T  requirameDt  In  tlia  United  States,  tliat 
before  a  deed  can  be  lawfully  recorded,  it  shall  be 
acknowledged  or  proved;'  and  It  Is  a  well'Sstablisbed 
rule,  that  the  recoidlDs  of  a  deed  is  of  uo  legal  effect, 
unless  it  bas  been  acknowledged  or  proved,  as  praaortbed 
by  law.^  Diversitlas  exist,  however,  in  tbe  laws  of  ths 
several  States,  in  respect  to  the  officers  before  whom  the 
acknowledgment  may  be  made,  and  also  in  respect  to 
the  effect  and  operation  of  the  Bcknowledgmant.'  An 
acknowledgment  before  tbe  gtantee  himself  Is  void,  and 
the  deed  will  be  good  oaly  as  between  the  parties.*  But 
an  officer  Is  not  disqualified  to  take  an  acknowledgment 
by  reason  of  his  relationship  to  the  pardes.'  An  ao- 
fcnowledgnLont  llefore  a  justice  of  the  peace  de  facto  was 
held  sufficient.*  But  separate  acknowledgments  before 
two  JDstices  of  the  peace  were  held  to  be  InsufBcient.''  A 
consul  of  thp  United  States  at  a  foreign  port  is  a  "  magl»- 
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trate,"  having  power  to  take  the  acknowledgment  of 
deeds. 8  So  a  United  States  judge,  empowered  to  take 
acknowledgments,  may  do  so  in  any  part'  of  the  Union, 
if  the  land  lies  In  his  own  district.^  But  an  acknowledg- 
ment taken  in  one  county  before  a  justice  of  the  peace  of 
another  county,  where  the  land  lies,  is  held  to  be  void.!*^ 
The  certificate  of  acknowledgment  will  be  liberally  con- 
strued,ii  and  the  place  of  acknowledgment  need  not  fully 
appear  from  the  certificate  itself,  provided  it  can  be  nscer* 
tained  with  sufficient  certainty  from  an  inspection  of  the 
whole  instrument.^  A  date  is  not  essential  to  the  valid- 
ity of  an  acknowledgment,  18  and  if  omitted,  it  is  pre- 
sumed to  be  that  of  the  deed;  i<  and  if  no  place  is  speci- 
fied, it  is  presumed  to  be  within  the  officer's  jurisdiction. is 
The  official  designation  or  title  of  the  officer  certifying 
must  appear;!^  and  the  certificate  must  state  that  the 
subscribing  witness  examined  by  the  officer  knew  the 
person  who  executed  the  deed,  and  a  statement  that  he 
saw  him  sign  it  is  not  sufficient  proof  of  his  identity. i"' 
An  acknowledgment  by  one  only  of  several  grantors  has 
been  deemed  sufficient. is  The  act  of  a  magistrate  in  tak- 
ing the  acknowledgment  of  a  deed  is  a  judicial  act,id 
and  the  certificate  of  acknowledgment,  in  the  absence  of 
fraud,  imposition,  or  duress,  is  conclusive  as  to  the  facts 
therein  stated.^^  And  it.  is  conclusive  even  in  cases  of 
fraud,  etc.,  as  to  subsequent  purchasers  for  a  valuable 
consideration  without  notice.21  But  between  the  imme- 
diate parties  to  a  deed,  parol  evidence  is  admissible  to 
show  fraud  or  duress  connected  with  the  acknowledg- 
ment,23  or  to  show  that  there  was,  in  fact,  no  acknowledg- 
ment.^ The  acknowledgment  of  an  ancient  deed  renders 
it  admissible  in  evidence,  though  not  signed  or  sealed.'-^^ 

1  See  Thomas  v.  Le  Baron,  8  Met.  S5A:  Caltln  v.  Washbtnn  3  Vt. 
25:  Stubbs  v.  Kohn.  64  Ala.  186;  Carter  v.  Cbaiulrou,  21  Ala.  72;  Ander- 
son V.  Dugas,  29  6a.  440;  Chamberlain  v.  Spargar,22  Hun,  437;  Clark  v. 
Troy,  20  Cal.  219;  Sterlien  t?.  Daley,  37  Mo.  488;  §  297,  ante. 

2  Work  V.  Harper,  24  Miss.  517;  White  0.  Denman,  1  Ohio  St.  1 10; 
Bishop  r.  Schneider,  46  Mo.  472;  2  Am.  Rep.  533;  Taylor  v.  Harrison, 
47  T«x.  454 ;  26  Am.  Sep.  304;  and  see  Wright  v.  Lancafiter,  48  Tex.  250. 
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S  Compare  Lynch  «.  Livingston,  6  K.  T.  422;  Storv  v.  ^mlthi  3  Mo 
Lean,  862;  Shaw  v.  Poor,  6  PicK.  86;  Webb  9.  Den,  17  How.  576. 

4  Groesbeck  v.  Seeley,  13  Mich.  329;  Beaman  v.  Whltneyi  21  Me* 

US. 

5  Bemlngton  Paper  Co. «.  O'Doagherty,  81 N.  Y.  474* 

6  Brown  V.  Lunt,  87  Me.  428. 

7  Bldgely  v.  Howard,  3  Har.  A  McH.  821. 

8  Scanlan  v.  Wright,  13  Pick.  523;  25  Am.  Dec.  844. 

9  Moore  v,  Vance,  1  Ohio,  12. 

10  Share  e.  Anderson,  7  Sei«.  A  B.  43;  10  Am.  Dec.  41;  and  see  Oll^ 
tings  V.  Hall,  1  Har.  A  J.  14 ;  2  Am.  Dec.  502.  That  a  Justice  of  the  peace 
may  take  an  acknowledgment  out  of  his  own  county;  see  Odiomet;. 
Mason,  9  N.  H.  24. 

11  See  Ingraham  v.  Orlgg,  13  Smedes  A  M.  22:  Morse  v.  Clayton,  18 
9medes  &  m.  378;  Crowley  v.  Wallace,  12  Mo.  143;  Chandler  v.  Spear, 
82  Vt.  388;  Angler  v.  Schiefleim,  72  Pa.  St.  106;  13  Am.  Kep.  659. 

12  Brooks  V.  Chaplin,  8  Vt.  281 ;  23  Am.  Dec.  209;  and  see  Fuhrman 
V.  London,  18  Serg.  A  B.  386;  15  Am.  Deo.  606. 

13  Galnsha  r.  Slnclear,  8  Vt.  394.  See  Bpbertson  v.  SnlUvan,  2  Yerg. 
108;  Pierce  v.  Brown,  24  Vt.  165. 

14  Racklefl  V.  Norton,  19  Me.  274. 

15  Backlefl  0.  Norton,  19  Me.  274. 

16  Johnson  v.  Haines,  2  Ohio,  55;  15  Am.  Dec.  588.  Compare  Van 
Ness  V.  Banks,  13  Peters,  7;  Pierce  v.  Hakes,  23  Pa.  St.  231.  The  certlA- 
cate  must  show  that  the  acknowledgment  was  taken  by  on  olficer 
authorized  by  law:  Cassell  v.  Cooke,  8  Serg.  &  B.  268;  11  Am.  Dec.  610. 

17  Jackson  v.  Osbom,  2  Wend.  555;  20  Am.  Dec.  649;  and  see  Thur- 
man  «.  Cameron,  24  Wend.  87. 

18  Shaw  9.  Poor,  6  Pick.  86;  Catltn  v.  Ware.  9  Mass.  218. 

19  Heeter  v.  Glasgow,  79  Pa.  St.  79;  21  Am.  Bep.  46;  Lickmon  v. 
Harding,  65  111.  505.  ^ 

20  Heeter  v.  Glasgow,  79  Pa.  St.  79;  21  Am.  Bep.  46;  Miller  r.  Went- 
worth,  82  Pa.  St.  m;  Williams  v.  Baker,  71  Pa.  St.  476;  McNeely  v, 
Bucker,  6  Blackf .  391. 

21  Williams  V.  Baker,  71  Pa.  St.  476;  and  see  Kerr  r.  Bussell.  69  HI. 
666;  18  Am.  Bep.  634;  Kidgely  v.  Howard,  3  Har.  A  McH.  821. 

22  Miller  v.  Wentworth,  82  Pa.  St.  280;  Johnson  r.  VanVelsor,  43 
Mich.  208;  and  see  Williams  v.  Uobson,  6  Ohio  St.  510;  Hourtienne  «. 
Schnoor,  33  Mich.  274;  Hays  v.  Hays,  6  Blch.31;  Van  Orman  v,  Mc- 
Gregor, 23  Iowa,  300;  Wannell  v.  Kern,  57  Mo.  478. 

23  Smith  V.  Ward,  2  Root,  378;  1  Am.  Dec.  80.  As  to  what  omissions 
may  be  supplied  by  proof  aliunde  i  see  Angler  «.  i>chieflelln,  72  Pa.  St. 
106;  13  Am.  Kep.  659. 

24  Carroll  v.  Norwood,  1  Har.  A  J.  178;  Wickes  v.  Canlk,  5  Har.  A 
J.  36. 

§  320.  Separate  acknowledgment  of,  by  mar- 
ried woman.— Generally  speaking*  a  married  woman 
may,  in  this  country,  convey  her  real  estate  by  a  deed 
executed  jointly  with  her  husband.^  But  her  acknowl- 
edgment of  the  deed,  as  prescribed  by  law,  is  essential  to 


g  320  SEED.  d72 

its  validity; 3  and  without  such  acknowledgment  the 
deed  is  wholly  inoperative  as  to  her,  whatever  may  be  its 
effect  against  the  husband .<  And  in  many  of  the  States 
the  wife  is  required  by  statute  to  undergo  an  examination 
separate  and  apart  from  the  husband,  for  the  purpose  of 
ascertaining  whether  she  acts  voluntarily  or  by  undue 
influence  of  the  husband.^  And  such  examination  must 
be  personal,  and  cannot  be  by  attorney;^  and  the  certifi- 
cate of  the  magistrate  must  show  that  in  her  examination 
the  requirements  of  the  statute  were  substantially  pur- 
sued.^ But  in  the  absence  of  fraud,  evidence  is  not 
admissible  as  against  a  bona  fide  purchaser,  to  prove  that 
the  wife's  acknowledgment  was  not  taken  separate  and 
apart  from  the  husband,  as  the  statute  required.^  The 
general  rule  is,  that  when  a  wife  joins  her  husband  in  a 
deed  to  convey  her  estate  as  to  a  bona  fide  purchaser  for 
value,  without  notice  of  fraud  or  imposition  in  the  pro- 
curement of  the  execution  of  the  deed,  the  certificate  of 
the  magistrate  who  takes  the  acknowledgment  is  conclu- 
sive as  to  every  material  fact  expressed  therein  ;8  but  as 
to  him  who  has  notice,  or  who  has  parted  with  no  valu- 
able consideration,  the  wife  may  avoid  the  instrument  by 
showing  that  she  was  entrapped  into  the  execution  of  it 
by  craft  or  treachery,  or  compelled  thereto  by  force.* 
Acts  of  the  legislature  enacted  to  cure  defects  in  the  ac- 
knowledgment of  deeds  by  married  women  are  constitu- 
tional, although  they  extend  to  deeds  acknowledged 
previous  to  their  passage  ;i<^  but  it  is  held  that  such  acts 
do  not  affect  judgments  rendered  prior  to  their  passage.^^ 
And  such  legislation  is  sustainable  only  because  it  is 
supposed  not  to  operate  upon  the  deed  or  contract  by 
changing  it,  but  upon  the  mode  of  proof.  12 

1  S  283,  ante. 

2  Stefley  9.  Stefley,  19  Md.  6:  Hepburn  v.  Dubois,  12  Peters,  845; 
Gonstantine  v.  Van  Winkle,  2  Hill,  240;  Bruce  v.  Wood,  1  Met:  642; 
Piatt  V.  Battells,  28  Vt.  685. 

3  Grove  v.  Todd,  41  Md.  633;  20  Am.  Bep.  76;  Gebb  v.  Bose,  40  Md. 
887;  Mariner  v.  Saunders,  5  Gflm.  113;  and  see  Heal  v.  Harmon,  38  Mo. 
435;  Drury  v.  Poster,  2  WaU.  24;  Cliurcblll «.  Monroe,  1 B.  1. 209. 
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4  Se«  2  Kent  Oom.  U0»  et  tea. ;  Etb^rldge  v.  Forebee,  9  Ired.  313; 
Brj^n  V.  Stump,  8  Oratt.  241 ;  EUlott  r.  Plersoll,  1  McLean,  13;  Meriam 
V.  Harsen,  2  Barb.  Ch.  232.  The  separate  acknowledgment  of  deeds 
by  married  women  Is  no  longer  required  In  New  York :  see  chap.  300, 
Laws  of  1880.  Nor  is  it  required  in  Massachusetts:  White  v.  Groves, 
107  Mass.  325;  9  Am.  Rep.  28. 

6  DawBon  v.  Shirley,  6  Blackf.  531.  So  the  execution  of  the  deed 
must  be  her  own  personal  act,  and  it  is  not  sufllcicnt  that  her  husband 
Blgas  her  name,  though  lu  her  presence  and  by  her  direction :  Linsley 
vTBrown,  13  Conn.  Wi;  and  see  tSumner  v»  Conant,  10  Yt.  9. 

6  Elwood  V,  Klock,  13  Barb.  50;  Owen  v.  Norrls,  5  Blackf.  479; 
Daniel  v.  Priest,  12  Miss.  544 ;  Johnston  v.  Wallace,  53  Miss.  831 ;  24  Am. 
Kep.  699;  Etherldge  V.  Forebee,  9  Ired.  312;  Ives  r.  Sawyer,  4  Dev..  & 
B.  55;  Meddock  v.  Williams,  12  Ohio,  377. 

7  Johnston  v.  Wallace,  53  Miss.  331 ;  24  Am.  Bep.  699;  S  319*  ante. 

8  singer  Manuf.  Co.  v.  Book,  84  Pa.  St.  442;  24  Am.  Rep.  204. 

9  Heeter  v.  Glasgow,  79  Pa.  St.  79:  21  Am.  Bep.  46;  and  see  Bald* 
win  r.  Snowden,  11  Ohio  St.  203;  Williams  o.  Woodard,  2  Wend.  486; 
Hartley  t>.  Fresh,  6  Tex.  216;  §  319,  ante. 

10  Tate  V.  Slooltzfoos,  16  Serg.  &  R.  35;  16  Am.  Dec. 546iShonk 9. 
Brown,  61  Pa.  St.  321 ;  Dulany  v.  Tilghman,  6  Gill  &  J.  461 ;  Watson  v. 
Mercer,  8  Peters,  88:  and  see  Dentzelt  v.  Waldie,  30  Cal.  139;  Goshorn 
V.  Purcell,  1 1  Ohio  St.  641.    But  compare  Rich  v.  Flanders,  39  N.  H.  304. 

11  Bamet  v,  Bamet,  15  Serg.  &  B.  72;  16  Am.  Dec.  616;  and  compare 
Grove  v,  Todd,  41  Md.  633;  20  Am.  Rep.  76. 

12  Joumeay  v.  Gibson,  56  Pa.  St.  57;  Watson  v.  Mercer,  8  Peters,  88. 

§  321.  Registration  of.— In  the  United  States  pro- 
vision is  made  by  statute  for  the  registration  of  all  deeds 
and  conveyances  of  land ;  ^  «but  registration  \a  not  requisite 
to  the  validity  of  a  deed  between  the  parties.^  An  un- 
registered deed  is  void  only  as  to  creditors  and  subsequent 
honafide  purchasers  without  notice.^  A  conveyance  duly 
acknowledged  and  registered  is  constructive  notice  to 
and  conclusive  on  all  persons  claiming  through  or  under 
the  grantor.^  And  it  is  a  well-established  rule,  recognized 
both  at  law  and  in  equity,  that  if  a  subsequent  purchaser 
has  actual  or  presumptive  notice  at  the  time  of  his  pur« 
chase  of  any  prior  unregistered  conveyance,  he  shall  not 
be  permitted  to  avail  himself  of  his  title  against  that 
conveyance.6  Creditors  are  also  bound  by  notice  of  an 
unregistered  deed.<^  A  deed  must  be  legally  recordable 
and  duly  recorded  according  to  law,  in  order  to  make  the 
record  thereof  constructive  notice."'  An  index  of  the 
record  of  conveyances  is  not  notice;  8  but  a  deed  filed  for 
record  and  recorded  is  notice,  although  the  officer  fail  to 
BooiTB  Bkal  p&op.— tf  a. 
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Index  lt.»  And  a  deed  ODca  duly  recorded  la  thenceforth 
uotloa  to  all  the  world,  even  tbouEh  the  recoid  be  totally 
destroyed."'  And  it  is  held  that  a  deed,  though  registered 
after  the  expiration  of  the  tine  limited^  by  statute  for 
lecordisg  deeds,  ia  notice  to  all  purcbasers  after  the  con- 
veyance has  been  placed  upon  record."  The  fact  of 
.notice  to  a  subsequent  pordiaser  BufQcient  to  supply  tbo 
nant  of  registry  of  a  prior  deed  may  be  Inferred  from 
'Circamstauces  as  veil  aa  proTed  by  direct  evidence;" 
bat  the  proof  mast  be  sucb  as  to  afiect  the  conscience  of 
ithe  purchaser,  and  so  strong  and  clear  as  to  fix  apon  him 
the  imputation  of  mala  fidet."  And  it  la  held  that  a  par> 
chaser  is  not  affected  vitli  constmotive  notice  of  a  prior 
unrecorded  conTeyanoe  by  the  mere  fact  that  be  was  one 
of  the  sabscribing  witnesses  tbereto.i*  And  knowledge 
merely  of. an  intended  conveyance  is  not  sufficient  nt^ 


will)-.'  >.  'JiUmlDguDilerlilin:  ^CreeiiL  Crutee, 

Sei.    ^~-  l.'LilUI.  74{  tiiVBU  D.  Dos,  I  Ulukt.  lUt 

1  UcCasklB  «.  AmarlDe,  IS  All.  IT;  Hltl  •.  Epler.  >I  PL  8b  93B; 
WoodB.CtiapIii.lSN.Y.tWi  Walters.  Ooltn)Uie,«Ited.Eq.  IS;  Selk 
f .  Uuwy,  imcta.  tH. 

■  U'Connenv.BeBd,iaaai.II4;  Bnodgrassv.BIcketz,  ISCsl.MBi 
Lcoer  B.  BlmpsoD,  a.St(Kkt.Ch.  :!4S!  Vance  c.  U'Nalrj,  3  Y<;rs.  I71i 
Bellas  «.  McCiuty,  U  Watti,  U:  Vaa  KeusaelMr  v.  Glaib  17  Weod.  U, 
I>erbflH  p.  Bomaro,  K  I&  An.  92T. 

4  ScbuCt<>.Xiine.SBaTb.I7^FlTnt(.AnioliI,l]fet.«9;BBtes>. 
Horcio3.9, 14  Plcli3alj  Hoe  v.  Baarasler,  a  Houaii.  <li;  Joluuoa  a. 
ElaeB,!  JobnLtlOi  BdaiBn  *.  BnnAaKl,  94  Tex.  Wli  1  Am,  Beii.m: 
TUtoue.  ^uuter,&lIe.  II.  Tbe  data  of  a  regUtn  Is  ot  Uu  t&ue  01 
the  dellvf  17  oC  tbe  deed  irlth  lbs  prapar  omoer,  sttbe  offlcs  ot  rcftto- 
tralloo:  DutHne  t.  Younjt  10  Ala.  ii&i  Qlll  t.  FMinCleror, S  Uon.  8, 
i;;:Davl9i^.  Ownaby,  uAo.]79)UcC)>1>e>.  arar,  »  CaL  ItO;  UetM 
>.AngtiC4Dei.«B.J7l. 

fi  Jackaou«..8bwp,aJoluu.l«9;  Sobuttr.Lsige,*Barl>.mi  Cor- 
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1188  V.  Corliss,  8  Yt.  973;  Martin  v.  Qttattlebam,  3  McCord,  205;  Trull «. 
Bigelow,  16  Mass.  418:  Draper  v,  Bryson,  17  Mo.  71;  Morrison  r.  WiV 
son,  13  Cal.  494;  Watkins  9.  Edwards,  23  Tex.  443;  Morrison  v.  KeUy,^ 
22  111.  610. 

6  Swan  v.  Moore.  14  La.  An.  833;  Doe  r.  Beardsley,  2  McLean,  421;: 
Jackson  v.  Leek,  19  Wend.  339.   See  Martin  «.  Dryden,  6  111.  188. 

7  Pringle  v.  Dunn,  37  Wis.  449;  19  Am.  Rep.  772;  and  see  MusgrovO' 
V.  Bonser,  5  Oreg.  313 ;  20  Am.  Hep.  737.  v 

8  Gilchrist  V.  Gtough,  63  Ind.  576;  30  Am.  Bep.  250.  See  Pringle  v^ 
Donn,  37  Wis.  449;  19  Am.  Bep.  772. 

9  Ghatbam  9.  Bradford,  50  Ga.  327;  15  Am.  Bep.  692;  Mut.  Life  Ins.- 
Co.  V.  Dake,  87  N.  Y.  257;  Bishop  9.  Schneider.  46  Mo.  472;  2  Am.  Bep. 
533;  and  see  Schell  v.  Stein,  76  ra.  St.  398;  18  Am.  Bep.  416. 

10  Shannon  v.  Hall.  72  111.  354;  22  Am.  Bep.  146. 

11  Frlsler  v.  Frlsier,  38  Ind.  283 ;  Brannon  v.  May,  42  Ind.  92 ;  Anders 
son  9.  Dugas,  29  Ga.  440;  Leger  v.  Doyle,  11  Bich.  109;  McBaven  v,  Mo- 
Gttire,  9  Smedes  Jk  M.  84. 

12  Troup  V.  Hurlbut,  10  Barb.  354;  Hunter  v.  Watson,  12  Gal.  363; 
Helms  V.  May,  29  G&.  121;  Jones  v.  Loggins,  87  Miss.  546;  Watkins  v. 
Edwards.  23  Tex.  443. 

13  Dooley  v.  Walcott,  4  Allen,  406:  Jackson  9.  Given,  8  Johns.  137; 
Nutting  0.  Herbert,  37  N.  H.  346;  Dey  v.  Dunham,  2  Johns.  Ch.  182; 
Muudy  V.  Yawter,  3  Gratt.  545. 

14  Yest  V.  Michie,  31  Gratt.  149;  81  Am.  Bep.  722. 

15  Gushing  9.  Heard,  4  Pick.  252;  Warden  9.  Adams,  15  Mass.  283. 
The  mere  act  of  recording  a  deed,  when  done  by  the  grantor,  is  only 
prima  facie  evidence  of  delivery  to  the  grantee,  and  Is  liable  to  be 
rebutted:  Gilbert  9.  Fire  Ins.  Go.  23  Wend.  43;  Hawkes  9.  Pike.  105 
Mass.  560;  7  Am.  Bep.  554;  Derry  Bank  9.  Webster,  44  N.  H.  267;  Union 
Mut.  Ins.  Go.  9.  Campbell,  95  lU.  267;  35  Am.  Bep.  166. 

§  322.  Canceling  deeds.— Courts  of  equity  have 
nndonbtedly  jurisdiction  to  compel  the  surrender  and 
cancellation  of  deeds  obtained  by  fraud,  or  held  for  in- 
equitable and  unconscientious  purposes;  ^  and  this,  not- 
withstanding the  party  seeking  relief  may  have  a  defense 
at  law  to  the  instrument.^  The  suppression  by  a  husband 
of  the  fact  that  his  wife  was  under  age  at  the  time  of 
executing  a  conveyance  is  sufficient  ground  for  an  order 
setting  it  aside  ;S  and  so  of  false  representations  to  a  wife 
at  the  time  of  procuring  her  acknowledgment  of  a  deed.^ 
But  a  deed  void  on  its  face,  for  want  of  the  acknowledg- 
ment required  in  a  conveyance  by  a  married  woman,  will 
not,  on  that  ground,  be  ordered  to  be  set  aside.^  And 
generally  speaking,  a  court  of  equity  will  not  compel  the 
owner  of  a  deed  to  deliver  it  up  as  being  void,  where  the 
defectiveness  is  apparent  on  the  face  of  the  deed,  and 
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does  nol  require  eztrinsio  evidence  to  prove  it.<  Merely 
delivering  back  the  grantor's  deed  will  not  operate  to 
•  divest  the  grantee's  title  J  Nor  will  the  destruction  of 
the  deed,  though  by  mutual  consent  of  all  the  parties 
thereto,  have  this  effect.^  But  in  some  of  the  States  the 
canceling  of  an  unregistered  deed  by  agreement  of  par- 
ties, with  intent  thereby  to  revest  the  title  in  the  grantor, 
is  permitted  to  operate  as  a  reconveyance.^  A  title  to 
lands  duly  authenticated  by  written  evidence  will  not  be 
set  aside  on  the  assumption  of  a  previous  lost  conveyance, 
except  upon  clear  proof  of  the  existence  and  execution  of 
the  supposed  deed,  and  so  much  of  its  contents  as  will 
enable  the  court  to  determine  the  character  of  the  instru- 
ment.^ 

1  Hamilton  v.  Gnmmlngs,  1  Johns.  Ch.  617:  Tan  Doren  v.  Mayor 
etc.  9  Pafge.  388;  Walker  v.  Bunter,  27  Ga.  836;  Fonda  v.  Sage,  48  N.  T. 
187;  Hay  ward  v.  Dlmsdale»  17  Yes.  111. 

2  Hamilton  v.  Gommlngs,  1  Johns.  Ch.  517. 

8   Bryan  V.  Prlmm,  1  III.  33.   Compare  Trippe  v.  Trippe, 29  Ala.  687. 
4  Jewett  9.  Llnberger,  3  Pittsb.  (Pa.)  167. 
6  Elliott  V.  PelrsoU,  1  McLean,  11. 

6  PeirsoU  v.  Elliott,  6  Peters,  95;  Ward  v,  Dewey,  16  N.  Y.  619; 
Gray  v.  Coan,  23  Iowa,  344;  Simpson  v.  Lord  Howden,  8  Mylne  &  G.  97. 

7  Tomson  v.  Ward,  1 N.  H.  9;  Botsford  v.  Morehouse,  4  Conn.  650; 
Taliaferro  v.  Rolton,  34  Ark.  503;  Steel  v.  Steel,  4  Allen,  417;  Fawcetts 
V.  Kinney,  33  Ala.  2<>4;  Kimball  v.  Greiff,47  Ala.  230;  Kearsing  v.  Kilian, 
18  Cal.  491 :  Ward  v.  Lumley,  5  Hurl.  &  N.  94.  Compare  Dodge  v. 
Dodge,  33  N.  H.  495;  Patterson  v.  Yeaton,  47  Me.  808. 

8  Steel  V.  Steel.  4  Allen,  417;  Carver  v.  McNolty,  39  Pa.  St.  473; 
Baynor  v.  Wilson,  6  Hill,  469;  Oimon  v.  Davis,  36  Ala.  589. 

9  See  Nason  v.  Grant,  21  Me.  160;  Beanchamp's  Will,  4  Mon.  861; 
Faulks  V.  Bums.  16  N.  J.  £q.  250. 

10   Metcalf  v.  Van  Benthuysen,  8  N.  Y.  424. 

§  323.  Reformation  of  deeds.— Mistakes  in  deeds 
may  be  reformed  in  equity,  and  especially  in  cases  where 
the  mistake  consists  in  the  omission  or  insertion  of  words 
or  clauses  contrary  to  the  intention  of  the  parties.  ^  But, 
as  a  general  rule,  mistakes  in  such  instruments  can  be  so 
reformed  only  as  between  the  original  parties  thereto,  or 
those  claiming  under  them  in  privity ;  ^  and  in  the  case  of 
a  voluntary  deed,  a  court  of  equity  will  not  reform  a  mis- 
take therein  unless  under  very  extraordinary  circum- 
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stances,  or  by  consent  of  all  the  parties.^  Mistake  may 
be  shown  by  parol  evidence,*  but  the  proof  must  be 
satisfactory.^  And  after  the  lapse  of  a  long  period  of 
time,  a  court  of  equity  will  not  interfere  to  reform  a  deedt 
except  upon  the  most  positive  and  satisfactory  evidence 
of  the  intention  of  the  parties  at  the  time  of  its  execution.^ 

1  Black  V.  Stone.  83  Ala.  327;  Hendrickson  v.  Wallace.  31 N.  J.  604; 
Darling  v.  Osborne,  51  Yt.  148:  O'Neil  v.  Clark,  33  N.  J.  444;  McTucker 
V.  Tag^art,  29  Iowa,  478;  Walker  v.  Armstrong,  8  DeGex,  M.  A  O.  531. 
And  even  where  the  parties  understood  the  language  contained  in 
the  deed,  if  they  believed  the  description  corresponded  with  the 
actual  boundaries  of  the  land  Intended  to  be  conveyed  and  were  mi3> 
taken,  the  case  for  a  reformation  is  clearly  made  out:  Bush  v.  Hicks, 
60  N.  T.  298;  Paine  v.  Upton,  87  N.  Y.  827.  Compare  Barnes  v.  Bartlett, 
47  Ind.  98;  Bradford  v.  Bradford,  54  N.  H.  4(>3;  Farley  v.  Bryant,  33 
Me.  474. 

2  Simpson  v.  Montgomery,  25  Ark.  885;  Basklns  «.  Calhoun,  45  Ala. 
S82;  Bhodes  v.  Outcalt,  48  Mo.  3(i7. 

8  Turner  v.  Collins,  Law  B.  7  Ch.  App.  342;  Lister  v.  HocUfSon,  4 
£q.  Cas.  80;  Woodruff  v.  Morristown  Institution  etc.  84  N.  J.  £q.  174; 
Brown  V,  Kennedy,  88  Beav.  133.  Compare  £aton  v.  £aton,  15  Wis. 
269;  Adair  «.  McDonald,  42  Oa.  506;  Custard  «.  Costard,  25  Tex.  49. 

4  Bush  V.  Hicks,  60  N.  Y.  296;  Van  Donge  v.  Van  Donge,  23  Mich. 
921 ;  Huss  v.  Morris,  63  Pa.  St.  367. 

5  Hileman  v.  Wrteht,  9  Ind.  126;  Dnrant  v.  Bacot,  13  N.  J.  Eq.  201; 
Mulock  V.  Mulock,  3rN.  J.  £q.  594. 

6  Durant  v.  Bacot,  15  N.  J.  Eq.  411;  Nlcoll  v.  Mason,  49  IlL  858. 
Compare  Hutson  v.  Furnas,  81  Iowa,  154. 

§  324.  Quitclaim  deeds.  ~  A  form  of  conveyance 
corresponding  with  a  release  at  common  law,  and  known 
as  a  "  quitclaim  deed/'  has  long  been  in  use  in  this  coun- 
try, and  in  some  of  the  States  is  recognized  by  express 
statute.!  The  oi»erative  words  of  the  deed  are  "  release, 
remise,  and  quitclaim,"  and  such  deed  purports  to  convey 
and  does  convey  no  more  than  the  present  interest  of  the 
grantor,  and  does  not  operate  to  pass  an  interest  such  as 
may  afterward  vest.^  No  estoppel  can  in  general  arise 
from  a  deed  of  quitclaim  ;S  and  the  grantee  is  said  to  take 
the  risk  of  the  title  unless  there  is  fraud.^  But  if  a 
grantor  has*  in  fact,  a  good  title,  his  deed  of  quitclaim  con- 
veys his  title  and  estate  as  effectually  as  a  deed  of  war- 
ranty .<>  And  it  has  been  held  that  a  recorded,  unrestricted, 
quitclaim  deed  takes  precedence  of  a  prior  unrecorded 
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warranty  deed  of  the  same  premises  by  the  same  grantor.^ 
On  the  other  hand,  it  is  held  that  one  claiming  under  a 
quitclaim  deed  is  not  a  bonajide  purchaser  within  the 
registry  lawsJ  Deeds  given  by  public  officers,  such  as 
sheriffs,  administrators,  etc.,  to  purchasers  at  judicial 
sales,  belong  to  the  class  of  quitclaim  deeds,  and  the  pur- 
chaser takes  only  such  interest  as  the  debtor  or  decedent 
actually  had.8 

1  See  Brown  v,  Jackson,  3  Wheat.  452 ;  Jackson  «.  Hubble,  I  Cowen, 
613:  Touchard  v.  Crow.  20  Cal.  150;  Bogy  v.  Schoab,  13Mo.380;  Dart 
V.  Dart,  7  Conn.  255;  Kyle  v.  Kavanagh,  103  Mass.  366;  4  Am.  Bep.  560; 
Kerr  v.  Freeman,  83  Miss.  292. 

2  Morse  v.  Qodfrey,  3  Story,  365:  Bragff  v.  Paalk,  42  Me.  517;  Web- 
ster V.  Webster,  33  N.  H.  22.  See  Oivan  v. l>oe,  7  Blackf.  212;  Uannon 
V.  Christopher,  34  N.  J.  £q.  459. 

8  San  Francisco  v .  Lawton,  18  GaL  465 ;  and  see  Sogers  v.  Burchard, 
84  Tex.  441 ;  7  Am.  Bep.  J83. 

4  Doyle  v.  Knapp.4  HI.  338;  Ghaffin  v.  Ghaffin,  4  Gray,  230;  Coe  v. 
Persons  unknown,  43  Me.  432. 

5  Kyle  V.  Kayanagh,  103  Mass.  356;  4  Am.  Rep.  560;  and  see  Web- 
ster v.  Webster,  33  N.  H.  22;  Berry  v.  Billings,  44  Me.  416;  Fatrley  v. 
Fairley,  34  Miss.  18;  Pugh  v.  Chesseldlne,  11  Ohio,  109;  87  Am.  Dec.  414. 

6  Brown  v.  Banner  Goal  and  Oil  Go.  97  111.  214;  87  Am.  Rep.  105; 
FettingiU  v.  Devlin,  35  Iowa,  854;  Graff  v.  Middleton,  43  Cal.  341;  Frey 
v.  Gilford,  44  Cal.  835. 

7  Bcwrers  v.  Burchard,  34  Tex.  441;  7  Am. Rep.  283;  Taylor*.  Har- 
rison, 47  Tex.  454;  26  Am.  Bep.  304;  Marshall  v.  Roberts,  18  Minn.  405; 
10  Am.  Rep.  201;  Adams  v.  Cuddy,  13  Pick.  460;  and  see  Smith  v.  Bank 
of  MobUe.21  Ala.  124:  OUver  v.  Piatt.  8  How.  410;  Bragg  v.  Paulk,  42 
Me.  502;  May  v.  Le  Claire,  11  Wall.  232. 

8  See  Love  v.  Jones,  4  Watts,  473 ;  Hamilton  v.  Doollttle,  37  HI.  473 : 
Ennis v.  Lead,  1  Ired.  Eq.  416;  Wilsonv. Cochran,  14 N.  H.  397;  Dwight 
V.  Newell,  3  N.  Y.  185;  Wiiite  v.  Brocam,  14  Ohio  St.  339;  Osterman  v. 
Baldwin,  6  Wall.  119;  FumlTal  v.  Ooombes,  6  Man.  A  G.  736. 
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CHAPTEE  XXV. 

y  PETXSS. 

S82S.  Deflnltion  and  nature  Of. 
S  826«.  Form  of. 

$327.  Wliat  law  controls  ezecntionot 

S  828.  Who  may  make. 

SS29.  Who  may  take  by. 

$830.  What  may  be  devised. 

$  831.  What  terms  In,  pass  a  f  eew 

SS32.  SignlnfrwiU. 

§838.  Attestation. 

SS34.  Publication  of  win. 

$835.  Bevocationof  will. 

$836.  Bevocation  by  codlcU. 

S  887.  Bevocation  by  express  writing. 

$  888.  Bevocation  by  cancellation,  etc 

S  889.  Implied  revocation  of. 

$840.  Bepnbllcation  of • 

$341.  When  void. 

$842.  How  construed. 

$843.  Inconsistent  clauses. 

$844.  Description  of  property. 

$  846.  Description  of  devisee. 

$846.  Devises  to  charitable  uses. 

$847.  Lapsed  devise. 

§  325.  Definition  and  nature  of.—A  conveyance 
by  devise  is  a  disposition  of  real  property  in  a  person's 
last  will  and  testament,  to  take  effect  on  the  death  of  the 
devisor.^  The  power  of  devising  lands  is  said  to  have  ex- 
isted in  the  time  of  the  Saxons,  but  was  taken  away  upon 
the  introduction  of  the  feudal  system,  as  being  inconsist- 
ent with  the  principles  of  the  feudal  law.^  But  a  custom 
of  devising  lands  by  means  of  uses  became  general,  and 
80  continued  until  uses  were  changed  into  legal  estates 
by  the  statute  of  uses,*  when  this  custom  was  effectually 
abolished.^  Soon  afterwards,  however,  by  statute  SQ 
Hen.  8,  c.  1,  known  as  the  statute  of  wills,  every  pro- 
prietor of  land  was  empowered  to  devise  a  portion  of  it.* 
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This  enactment  was  followed  by  the  explanatory  statute 
of  34  &  35  Hen.  8,  c.  5,^  and  upon  the  abolition  of 
military  tenures,  in  the  early  part  of  the  reign  of  Charles 
II.,  the  disposition  of  real  property  by  devise  became  ab- 
solute. 7  The  English  statutes  of  devise,  under  such 
modifications  as  were  deemed  expedient,  were  incorpor- 
ated into  our  colonial  jurisprudence,  and  lands  may  be 
devised  by  will  in  all  the  States  of  the  Union. ^ 

1  2  Blackst.  Com.  S72;  8  Greenl.  Cruise,  3;  Hogan  v.  Jackson. 
Cowp.  305;  Klnnard  V.  Kinnard,  1  Spear.  2d6;  Tamer  v.  Scott,  51  Pa. 
St.  I'iti:  Carlton  v.  Cameron,  64  Tex.  72;  3S  Am.  Bep.  620.  A  Joint  will, 
conditioned  to  take  effect  on  tbe  death  of  both,  is  invalid:  Hershy  p. 
Clark,  35  Ark.  17;  37  Am.  Bep.  1. 

2  2  Blackst.  Com.  372,  874;  4  Kent  Com.  603,  004.  See  Marston  v. 
Norton,  6  N.  H.  210. 

8  See  S 151,  anU;  Wright  v.  Trustees  etc.  1  Hoff.  Ch.  252. 

4  4  Kent  Com.  504 ;  Wild's  Case,  6  Rep.  16  6. 

6  2  Blackst.  Com.  375;  3  Greenl.  Cruise,  5. 

6  3  GreenL  Cruise,  5. 

7  2  Blackst.  Com.  375;  4  Kent  Com.  504. 

8  See  4  Kent  Com.  504;  Osgood  v.  Breed,  12  Mass.  680;  Gal.  Civ. 
Code,  §  1270,  ei  seq. 

§  326.  Form  of.— The  English  statute  of  wills  (32 
Hen.  8,  c.  1)  only  required  that  a  devise  of  lands  should 
be  in  writing,  and  it  was  not  necessary  to  its  validity  that 
the  writing  should  either  be  signed  by  the  testator  or 
attested  by  witnesses.^  But  by  a  provision  in  the  statute 
of  frauds  (29  Chik.  2,  c.  3,  §  6),  it  was  made  necessary  to 
the  v^dlty  of  a  devise,  not  only  that  it  should  be  in 
writing,  but  should  also  be  signed  by  the  party  himself, 
or  by  some  other  in  his  presence  and  by  his  direction,  and 
be  attested  and  subscribed  in  his  presence  by  three  or 
four  witnesses.^  It  is  not  sufficient  that  a  devise  be  put 
into  writing  after  the  death  of  the  devisor,  being  iirst  de- 
clared by  words  only,  for  then  it  is  but  a  nuncupative 
will.^  But  no  precise  form,  as  it  respects  the  phraseology 
of  the  instrument,  is  requisite  to  constitute  a  valid  devise, 
provided  it  sufficiently  indicates  the  intention  of  the 
devisor  to  dispose  of  his  lauds  after  his  decease.^  Nor  is 
it  material  in  what  language,  or  in  what  kind  of  hand- 
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writing  or  character,  a  devise  is  written;'  and  it  is  not 
essential  that  the  parts  of  the  will  should  be  physically 
connected,  if  they  are  connected  by  their  internal  sense.^ 
Writing  on  paper  or  parchment,  and  with  pen  and  ink,  is 
deemed  most  advisable;  ?  though  it  seems  that  the  ma- 
terial on  which  a  will  is  written,  and  the  kind  of  writing 
material,  whether  it  be  ink  or  pencil,  are  immaterial. ^ 
The  formalities,  required  by  statute  in  executing  wills  in' 
the  several  States  differ  in  unessential  points,  but  in 
substance  they  agree,  and  the  directions  given  by  the 
English  statute  of  frauds  (29  Cha.  2)  have  generally  been 
adopted.^ 

1  See  3  Oreenl.  Gniise,  47. 48. 

2  8  Oreenl.  Cmise,  49;  4  Kent  Com.  514.  The  niunber  of  witnesses 
lias  been  reduced  to  two:  Stats.  1  Vict.  c.  26;  Wms.  Real  Prop.  168. 

8   8  Greenl.  Cruise,  49. 

4  See  Welbom  v.  Weaver,  17  Oa.  267;  Johnson  v.  Mitchell,  1 
Humph.  172;  Jones  v.  Nicolay,  2  Eng.  L.  &  £q.  591:  Alexander  «. 
Brame,  35  Eng.  L.  A  £q.  336;  Brewer  «.  Baxter,  41  Ga.  zl2;  5  Am.  Bep. 
530 ;  Barber  v.  Barber,  17  Hun,  72. 

5  3  Oreenl.  Cruise,  49:  Masters  v.  Masters.  1  P.  Wms.  425;  Jackson 
V.  Merrill,  6  Johns.  185:  Jackson  v.  Babcock,  12  Johns.  389;  Gaulfleid  v. 
Sullivan,  12  N.  T.  Week.  Dig.  442. 

6  Martin  v.  Hamlin,  4  Strob.  188;  Wyckofl's  Appeal,  15  Pa.  St.  281. 
Compare  Tonnele  v.  Hall,  4  N.  T.  140:  Lee  v.  Libb,  1  Show.  66;  In  the 
Oooos  of  Horsf ord,  liaw  B.  3  Pro.  &  D.  211 ;  12  £ng.  Rep.  672. 

7  See  3  Oreenl.  Cruise,  49;  Davis  v.  Shields,  26  Wend.  341. 

8  See  2  Oreenl.  Ev.  §691;  In  re  Dyer,  1  Hagg.  219;  Myers  v.  Van- 
derbelt,  84  Pa.  St.  510;  24  Am.  Rep.  227. 

9  4  Sent  Com.  513:  Osgood  o.  Breed,  12  Mass.  530;  Tonnele  9.  Hall* 
I N.  T.  140;  Rlgg  v.  Wilton,  13  HL  15. 

§  327.   "What  lai^  controls  ezecutioii  of.— As  it 

respects  wills  concerning  lands,  they  must  be  executed 
according  to  the  forms  and  solemnities  prescribed  by  the 
laws  of  the  place  where  the  lands  are  situated.^  So  in 
the  absence  of  statutory  provisions  to  the  contrary,  the 
lex  rei  aitcB  controls  as  to  the  capacity  or  incapacity  of 
the  devisor,  and  the  extent  of  his  power  to  dispose  of 
the  property .2  But  by  statutory  provision  in  many  of 
the  States,  a  will  executed  according  to  the  forms  pre* 
scribed  in  the  State  where  the  testator  resides  will  be 
admitted  to  probate  in  the  State  where  the  land  is  situ- 
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ated.*  Formalities  of  execution  are  governed  by  the  law 
existing  at  the  time  of  execution,  but  the  mode  of  proof 
by  the  law  in  force  when  the  will  is  propounded  for  pro- 
bate.<  A  statute  affecting  wills  enacted  after  the  will  is 
made,  but  before  the  testator's  death,  is  held  to  take 
effect  on  the  will.' 

1  Kerrv.  Moon, 9 Wheat. 560;  United  States  v.  Crosby,?  Cranch, 
US:  Lynesv.  Townsend,  33  N.  Y.  658;  White  v.  Howard, 52  Barb.  294; 
46  K.  V.  144;  Goppin  v.  Coppln,  2  P.  Wms.  293;  and  see  Doe  v.  Yar^ 
dill,  5  Barn.  &  C  488;  Freke  v.  Lord  Carbery,  Lawfi.  16'£q.461;  6 
£ng.  Rep.  812. 

2  Holmes  v.  Remsen,  4  Johns.  Ch.  460;  20  Johns.  229;  Clark  v.  Or»- 
bam,  6  Wheat.  577;  McCormick  v.  SulUvant,  10  Wheat.  192. 

8  See  O'Brien  v.  Woody,  4  McLean,  75;  Nicholson  v.  Learitt.  4 
Sand.  252;  Bayley  v.  Bailey,  5  Cush.  245:  Glenn  v.  Thistle,  23  Miss.  42; 
Depas  0.  Mayo,  ll  Mo.  314. 

4  Jauncey  v.  Thome,  2  Barb.  Ch.  40. 

6  Bishop  V.  Bishop,  4  Hill,  188;  Sherman  v.  Sherman,  3  Barb.  385; 
Wakefield  o.  Phelps,  37  N.  H.  295. 

§  32a  "Who  may  make.— Generally  speaking,  all 
persons  who  have  the  power  to  dispose  of  their  real 
estate  by  any  conveyance  inter  vivos  may  dispose  of  the 
same  by  will.^  Persons  excluded  by  the  statute  of  wills 
from  devising  lands  are  infants,  married  women,  idiots, 
and  persons  of  non-sane  .memory,^  Und^r  this  statute, 
infants  embrace  all  persons  who  have  not  yet  attained 
the  age  of  twenty-one  years;  ^  but  in  many  of  the  States, 
females  of  the  age  of  eighteen  years  are  made  competent 
by  statute  to  devise  lands.^  So  the  disability  of  cover- 
ture  has  be^n  in  a  great  measure  removed  by  statutory 
enactments  in  the  different  States,^  and  a  married  woman 
may  devise  her  real  property  in  the  same  manner,  and 
with  the  like  effect,  as  if  she  were  unmarried.^  As  it 
respects  mental  capacity  in  the  testator,  it  is  held  to  be 
sufficient  if  in  making  his  will  he  understands  what  he 
is  doing.T  If  then  sane,  it  is  immaterial  that  he  was  at 
the  time  under  guardianship  as  an  insane  person. ^  Mere 
eccentricity  is  not  enough  to  destroy  testamentary  capac- 
ity; ^  neither  is  extreme  old  age,  nor  the  fact  of  being 
deaf  and  dumb.^^    And  the  will  of  a  blind  man  was  ad- 
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mitted  to  prot)ate.ii  And  it  is  said  that  every  person 
who  makes  a  will  is  presumed  to  be  of  sound  understand- 
ing till  the  contrary  is  proved,  and  that  the  burden  of 
proof  lies  on  the  other  side.^  But  upon  this  point  the 
authorities  are  conflicting;^  and  in  some  of  them  the 
rule  is  stated  to  be,  that  where  a  will  is  offered  for  pro- 
bate, the  burden  of  proof  is  on  the  person  seeking  such 
probate,  to  show  that  the  testator  was  at  the  time  of  its 
execution  of  sound  mind.^^  And  if  a  devisor  is  under 
disability  at  the  time  when  the  devise  is  made,  it  is  ab- 
solutely void,  and  t^e  removal  of  the  disability  before 
the  death  of  the  devisor  does  not  render  it  valid.^^ 

1  ^ee  S  274.  ante ;  Davis  v,  Calvert,  6  Oill  Jb  J.  269;  JOankin  v.  Baa* 
Idn,  6  Mon.  531;  8  Oreeiil.  Cruise,  12. 

2  See  Stats.  34  &  85  Hen.  8,  c.  5;  2  N.  T.  Bey.  Stat.  66,  SI;  Os* 
good  «.  Breed,  12  Mass.  225;  West  v.  West,  10  Serg.  &  B.  445;  Picqaet 
V.  Swan,  4  Mason,  443 ;  JShaw's  Will,  2  Be<U.  107. 

3  8  Greenl.  Cruise,  12. 

4  See  Allen  9.  Little,  5  Ohio,  65. 

5  See  §  283,  ante.  At  common  law,  a  feme  eooert  cannot  make  a 
will:  Adams  v.  Kellogg,  Klrby,  195;  1  Am.  JDec.  18. 

6  See  Waters  v.  Culien,  2  Bradf.  354.  In  England  a  married  wo- 
man possesses,  under  Stats.  1  Vict.  c.  26,  no  greater  or  different  power 
to  make  a  will  than  she  possessed  before  that  statute:  Wiilock  v. 
Noble,  Law  B.  7  H.  L.  588 ;  13  ^oig,  Bep.  100. 

7  Kinnei;.  Kinne,  9  Conn.  102;  Comstock  v.  Hadlyme  Ex.  Soc.  8 
Conn.  254:  20  Am.  Dec.  100;  Converse  v.  Converse,  21  Vt.  170;  Kings- 
bury V.  Whltaker,  82  La.  An.  1055;  86  Am.  Bep.  278:  Fidcock  v.  Potter, 
68  Pa.  St.  342;  8  Am.  Bep.  181, 185,  note.  Compare  Cotton  o.  Ulmer,  45 
Ala.  878;  6  Am.  Bep.  703;  Wade  v.  Holbrook,  2  Bedf .  878. 

8  Breed  v.  Pratt,  18  Pick.  115;  Kingsbury  v.  Whltaker,  32  La.  An. 
1055;  36  Am.  Bep.  278;  and  see  Bi*ooks  v.  Barrett.  7  Pick.  94. 

9  Hartweli  v.  McMaster,  4  Bedf.  389;  Brick  v.  Brick,  66  N.  Y.  144; 
Lee  V.  Lee,  4  McCord,  183;  17  Am.  Dec.  722.  A  belief  in  "spiritual- 
ism  "  does  not  incapacitate  from  making  a  valid  will :  Brown  v.  Ward, 
A3  Md.  876;  86  Am.  Kep.  422:  In  re  Smith's  Will,  53  Md.  426.  See  also 
Bonard's  Will,  16  Abb.  Pr.  N.  S.  128;  Lathrop  v.  American  Board  etc. 
67  Barb.  590. 

10  Lowe  V.  Williamson,  2  N.  J.  Eq.  82:  Potts  v.  House,  6  Ga.  824; 
Higdon's  WUl,  6  Marsh.  J.  J.  444;  22  Am.  Dec.  84;  GhUdren's  Aid  Soc 
9.  Loverldge.  70  N.  Y.  387. 

11  Boyd  v.  Cook,  3  Leigh,  82. 

12  8  GreenL  Cruise,  14;  Att.-Gen.  v.  Pamther,  3  Bro.  C.  C.  441;  Lee 
r.  Lee,  4  McCord,  183;  17  Am.  Dec.  722:  and  see  Chandler  v.  Ferris,  1 
Bar.  (Del.)  461;  Pettea  v.  Bingham,  10  N.  H.  515;  Irish  v.  Newell,  62  111. 
196;  14  Am.  Bep.  79. 

13  See  Cramer  v.  Crumbaugh,  8Md.  491;  Crowninshield  v.  Grown* 
Inshield,  2  Gray,  524;  Cillev  v.  Cilley,  84  Me.  162;  Harrison  v.  Bowan* 
SWa8h.C.G.fiS. 
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14  CrownlndileUI  v.  Cromilnslileld,  2  Ony,  824;  OerrUh  v.  Nason, 

22  Me.  440;  andaee  Comstock  v.  Hadlyme,  8  Conn.  261;  20  Am.  Dec 
lOOt  Wallis  V.  Hodgeson,  2  Atk.  56;  Ware  v.  Ware,  8  lie.  42. 

15  Arthur  «.  Bokenham,  11  Mod.  157 ;  Bnmker  v.  Cook,  11  Mod.  123; 
Olrard  r.  City  etc.  4  Bawle,  336. 

§  329.  Wlio  may  take  by.— All  natural  persons,  in- 
cluding infants,  femes  covert,  persons  of  non-sane  memory, 
and  aliens,  may  be  devisees.^  Tbougli  formerly  doubted, 
It  is  now  settled  that  posthumous  children  may  be  de- 
Tisees.3  A  devise  even  to  an  illegitimate  child  in  ventre 
matria  is  valid  if  the  mother  is  sufficiently  described  ,'8  or 
such  child  may  take  by  particular  description  before  its 
birth.^  And  natural  children  may  take  under  the  de- 
scription of  "children,"  if  the  will  itself  manifests  an 
intent  to  include  them  in  that  term.^  A  wife  may  take 
by  devise  even  from  her  husband,  since  the  devise  does 
not  take  effect  till  the  death  of  the  husband,  by  which  the 
marriage  is  dissolved. ^  An  alien  may  take  by  devise, 
and  hold  against  all  but  the  State  until  office  found.''  In 
New  York  a  resident  alien  devisee  of  a  citizen  takes,  upon 
acceptance  of  the  devise,  a  conditional  title,  absolute  as 
against  the  heirs  of  the  testator,  but  defeasible  b^  the 
State  until  he  complies  with  the  conditions  as  to  aliens.^ 
Corporations  are  expressly  disabled  by  the  statute  31  & 
35  Hen.  8,  c.  5,  §14,  from  taking  by  devise.^  In  this 
country,  corporations  are  competent  to  take  by  devise 
janless  expressly  disqualified  by  statute  ;^<^  and  they  may 
take  under  the  words  "person  or  persons,"  and  thelike.^ 
A  devise  to  a  person  uncertain,  as,  for  instance,  to  such 
of  the  daughters  of  A  as  shall  marry  a  person  of  the  name 
of  B,  is  good.u  By  the  rule  of  the  common  law,  a  devise 
to  the  heir  of  the  precise  estate  which  he  would  take  by 
descent,  if  the  particular  devise  to  him  was  omitted  from 
the  will,  is  void,  and  he  takes  by  descent,  which  is  the 
better  title.^  But  this  rule  has  been  changed  by  statute 
in  England.i^ 

1  4  Kent  Com.  606;  and  see  Hall  v.  Hancock,  15  Pick.  265;  MitcheU 
V.  Blair,  6  Paige,  688. 
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-  2  Bone  9,  Van  Schaieki  8  Bttrb.  Ch.  488;  Watkios  v.  Flora,  8  Ired. 
974. 

S  Pratt  V.  Flamer,  6  Har.  A  J.  10,  Compare  Earl  v.  Wilson.  17  Ves. 
028;  Metliain  v.  Itovon,  1  P.  Wms.  A29;  Gardner  v,  Hyer,  2  Paige,  11. 

4  Oordon  v.  Gordon,  1  Mer.  141;  Evans  v.  Massey,  8  Price,  22. 

5  Wilkinson  v.  Adam,  13  Price,  470;  Doe  v.  Clarke.  2  Black.  H.  899. 
Compare  Gardner  «.  Hyer,  2  Paige,  11:  Brewer  v.  Blaogher,  14  Peters, 
178;  Bayley  «.  Mollard,  1  Buss.  ^M.  581;  Collins  v.  Hoxie,  9  Paige,  88. 

6  Co.  Lltt.  113  a;  3  Greenl.  Cmise,  21. 

7  Fox  V.  Soutluu^k,  12  Mass.  143;  Fairfax  v.  Hnnter,  7  Cranch,  603; 
Tanx  V.  Nesbit,  1  McCord  Ch.  852;  Doe  v.  Bobertson,  11  Wheat,  882; 
■nd  see  S  287,  asite, 

8  HaU  9.  Hall,  81 N.  Y.  180.    See  Luhrs  v.  Elmer,  80  N.  T.  171. 

9  See  3  GreenL  Cmlse,  22 ;  4  Kent  Com.  507. 

10  See  Wright  v.  Tmstees  etc.  1  Boff.  Ch.  225;  Draper  v.  President 
etc.  57  How.  Pr.  269;  King  v.  Bundle,  16  Barb.  139;  Boone  Corp.  %  53. 
A  devise  to  the  United  States  is  valid:  Dickson  v.  tTuited  States,  125 
Mass.  311;  28  Am.  Bep.  230.  Compare  Will  of  Fox,  53  N.  Y.  630;  11 
Am.  Rep.  751.  The  right  of  a  corporation  to  take  by  devise  is  subject 
to  the  general  laws  orthe  State  in  regard  thereto,  bassed  subsequent 
to  its  Incorporation :  Kerr  v.  Dougherty,  79  N.  Y.  828. 

11  Boone  Corp.  S  53;  and  see  Boone  Corp.  S  827. 

12  3  GreenL  Cruise,  22.  Compare  Blackburn  v.  Sables,  2  Ves.  A  B. 
167 ;  Stokeley  v.  Gordon,  8  Md.  496. 

13  Hurst  V.  Earl  of  Wlnchelsea,  1  Black.  W.  187;  Van  Kleeck  v. 
Dutch  Church,  20  Wend.  469;  Lord  v*  Bourne,  68  Me.  3i58;  18  Am.  Bep. 

14  Stati.8A4WlU.4,C.106,SS. 

§  330.  Wliat  may  be  devised.— A  devise  applies 
only  to  real  property,  but  every  species  of  real  prop- 
erty, whether  corporeal  or  incorporeal,  may  be  devised.^ 
Not  only  estates  in  fee-simple  absolute,  but  also  deter- 
minable fees  and  base  fees,  are  devisable.^  So  of  any 
possibility  coupled  with  an  interest.*  And  it  may  be 
stated  generally,  that  everything  which  is  descendible  to 
heirs  may  also  be  devised.^  But  by  the  rules  of  the  com- 
mon law  a  devise  operated  only  upon  such  real  property 
as  the  testator  owned  and  was  seized  of  at  the  time  of 
making  the  will,  and  not  upon  any  after-acquired  lands;* 
and  such  was  formerly  declared  to  be  the  law  in  several 
of  the  States.*  But  under  the  statutes  of  many  of  the 
States,  after-acquired  lands  now  pass  by  devise,  if  such 
was  the  intent  of  the  testator,?  or,  in  other  States,  if  the 
contrary  intent  does  not  appear.*  So  the  rule  of  the  com- 
mon law  has  been  changed  in  England,  and  after-acquired 
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lands  pass  by  a  devise,  nnless  a  contrary  intention  shall 
appear  in  the  will.^ 

1  3  Greenl.  Cruise,  80;  Corbet's  Case,  I  Rep.  85  b;  Wasstaff  v.  Waff- 
■taff,  2  P.  Wms.  253;  Langford  v.  Pitt,  2  P.  Wms.  629:  Irwin  v.  Hamfl- 
tou,  6  Serg.  &  11.208;  Siultli  o.  Jones,  4  Ohio,  121;  Pbiiips  v.  Hele,  1 
Cb.  U.  101 ;  Ackerley  v.  Vernon,  0  Mod.  78.  AdeTise  of  tbe  rent  of  land. 
without  any  qualificatloa  or  limitation  as  to  time  operates  as  a  devise 
of  the  land:  Jenuiugs  v.  Conboy,  73  N.  Y.  230. 

2  Cowper  v.  Fraukllne,  8  Bulst.  184;  Steel  v.  Cook,  1  Met.  281. 

8  Jones  v.  Roe,  3  Term  Rep.  88;  Pond  v.  Bergb,  10  Paige,  149:  Kean 
V.  Roe,  2  Har.  (Del.)  1 12;  Den  v,  Mannen,  1  Speuc.  142;  andsee  Deas  «• 
Horry,  2  Hill  (S.  C.)  248. 

4  Jackson  v.  Varlck,?  Cowen,238:  2  Wend.  166;  Brlgbam  v.  Sbat- 
tuck,  10  Pick.  306;  Kean  v.  Roe,  2  Har.  (Del.)  112;  "Watts  v.  Cole,  2 
Leigh,  664;  2  N.  Y.  Rev.  Stat.  57,  S  2.  Compare  Ooodrigbt  v.  Foreoter. 
8  East,  652.  A  trust  estate  will  pass  under  a  general  clause  iu  a  will 
relating  to  tbe  realty,  unless  the  intention  of  the  testator  appear  from 
tbe  will  to  be  otherwise:  Jackson  v.  Delancy,  13  Johns.  &;K>:  7  Ain. 
Dec.  403. 

5  Bunter  «.  Coke,  I  SaUc.  237;  Pistol  v.  Rlccardson,  3  Doug.  361; 
Xiangford  v.  Pitt,  2  P.  Wms.  629;  Johnson  v.  Hunly.  TayL  305;  1  Am. 
Dec.  590;  Meador  v.  Sorsby,  2  Ala.  712;  36  Am.  Dec.  432. 

6  M'Klnnon  v.  Thompson,  8  Johns.  Gh.  307;  Minnse  v.  Cox,  5  Johns. 
Cb.  441 ;  Brewster  v.  McOall,  15  Conn.  274;  Foster  v.  Cralge.  3  Ired.  536; 
Carter  v,  Thomas,  4  Me.  341;  BlaisdcU  v.  Hight,  69  Me.  306:  81  Am. 
Bep.  278.    But  see  Wbittemore  v.  Bean,  6  N.  H.  47. 

7  See  4  Kent  Com.  613;  Parker  v.  Bogardus,  5  N.  Y.  309;  Ellison  v. 
Miller,  11  Barb.  332;  Lent  v.  Lent,  24  Hun,  436;  Wynne  v.  Wynne,  23^ 
Miss.  251;  Mullock  v.  Souder,5  Watts  &  S.  198;  Rabies  v.  Barker,  13 
Oratt.  128;  Winchester  v.  Forster.S  Cusb.  386;  Gushing  v.  Aylwin,  12 
Met.  169;  Blaisdell  v.  Hight,  69  Me.  306;  31  Am.  Rep.  278. 

8  Carroll  v.  Carroll,  16  How.  275;  Kent  v.  McPberson.7  Har.  &  J. 
820.  Subsequently  acquired  lands  at  another  place  do  not  pass  under 
a  devise  of  all  lands  of  tbe  testator:  Blaisdell  v.  Hight,  69  Me.  306;  31 
Am.  Bep.  278. 

9  Stat.  1  Vict.  c.  26,  §24. 

§  331.  Wliat  terniB  in,  pass  a  fee.— Those  technical 
words  which  in  a  deed  are  absolutely  necessary  to  tbe 
creation  of  particular  estates  are  not  required  in  a  de- 
vise.^ Thus,  tbe  word  "  heirs"  need  not  be  used  in  a  will 
in  order  to  create  an  estate  in  fee,  but  any  other  words  or 
expressions  which  show  an  intent  on  the  part  of  tbe  testa- 
tor to  give  an  absolute  estate  will  have  the  same  effect.^ 
The  intention  of  tbe  testator,  as  collected  from  tbe  whole 
will,  is  to  govern,  unless  it  is  otherwise  provided  by  law.* 
A  devise  to  a  person  generally,  or  indefinitely,  with  a 
power  of  disposition,  carries  a  fee;^  but  it  is  otherwise 
where  an  estate  for  life  only  is  devised  by  certain  and 
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express  words,  with  a  power  of  dispoRition  of  the  rever- 
sion annexed.^  In  a  will,  the  words  *'  all  my  estate,"  or 
"my  whole  estate,"  carry  a  fee;^  so  of  the  words  "all 
my  real  property  " ;  or  **  all  my  landed  property  " ;  ^  or  "  all 
the  rest  and  residue  of  my  real  and  personal  estate  " ;  ^  or 
<*  all  my  goods  and  effects,  both  real  and  personal " ;  ^  or 
•*I  give  my  lands ";i'>  or  the  word  "property,"  ii  or 
"leasehold,"  where  the  intent  is  clear; i^  or  the  word 
"  remainder,"  or  "  reversion,"  after  a  disposition  of  a  par« 
tioular  estate.^  So  a  devise  of  all  a  person's  "  right,  title* 
and  interest "  in  a  bouse  will  pass  a  fee.^^  A  devise 
charged  with  the  payment  of  debts  and  legacies  passes  a 
fee-simple.^  So  if  a  person  devises  land,  with  a  direction 
that  the  devisee  shall  pay  a  gross  sum  out  of  it,  the  latter 
will  take  an  estate  in  fee-slmple.^^  A  devise  of  wild 
lands  in  Maine  and  Massachusetts  passes  a  fee.^^  A  de« 
vise  to  trustees  in  fee,  "for  the  use  and  benefit  of  A.  B.,'* 
without  words  of  limitation,  was  held  to  pass  the  whole 
beneficial  interest,  or  fee-simple,  to  A.  B.^^  And  general* 
ly,  if  the  trust  is  one  requiring  the  trustee  to  take  a  fee, 
it  will  be  so  construed.^ 

1  See  S  16,  ante ;  Jenkins  «.  Clement,  1  Harp.  Eq.  72;  14  Am.  Dee. 
688;  Peyton  v.  SnUth,  4  McCord,  476;  17  Am.  Dec.  758. 

2  §  16,  ante;  Fox  v.  Phelps,  17  Wend.  393:  Olmstead  v.  Harvey,  1 
Barb.  102:  Prankliu  v.  Barter,  7  Blackf.  488;  Baker  v.  Hrlggftt,  12  Pick. 
27;  Morrison  v.  Semple,  H  Blun.  07;  Hammond  v.  Hammoiid,  8  Gill  A 
J.  437.  In  the  United  States,  a  devise,  without  words  of  limitation, 
conveys  all  the  estate  and  interest  which  the  testator  had  in  the  prem- 
ises, unless  a  different  Intent  should  be  clear  from  the  will  itself:  see 
S  16,  ante;  Fay  v.  Fav,  1  Cush.  93;  Jackson  v.  Bull,  19  Johns.  148:  Reed- 
er  V.  Spearman,  6  Rich.  Eq.  88.  So,  by  statute  in  England  (1  Vict.  c. 
26),  a  general  devise,  without  words  of  limitation,  passes  the  testator's 
whole  interest  in  the  premises  devised. 

3  Morrison  v.  Semple,  6  Binn.  97;  Deering  v.  Adams,  37  Me.  264 1 
Saunders  v.  Mathewson,  11  Conn.  149;  Pratt  v.Xeadbetter,  38  Me.  9. 

4  Jackson  v.  Bobins,  16  Johns.  588. 

.  6  Jackson  v.  Robins,  16  Johns.  588;  Stevens  v.  Winsnip,  I  Pick.  818; 
Moore  v.  Webb,  2  Mon.  B.  283;  Flintbam's  Case,  11  Serg.  Sd  R.  16;  Cook 
r.  Walker,  15  Ga.  457. 

'  6  Johnson  v.  Kerman,  1  Rolle  Abr.  834;  Randall  v.  Tuchin,6  Taunt. 
410;  Doe  v.  Williams,  1  Ex.  414;  Jackson  v.  ]^IerrlUr6  Johns.  185;  5  Am. 
Dec.  213;  Shinn  v.  Holmes.  25  Pa.  St.  142;  Leland  v.  Adams,  9  Gray,  71 ; 
Hammond  v.  Hammond,  8  Gill  &  J.  437;  Brigg^  v.  tthaw,  9  Alleu«  617« 
Compare  Hart  v.  White,  26  Vt.  260. 

■  7  3  GreeuI.Crai8e,277;  Foster  v.  Stewart*  18  Pa.  St  23;  Fogg  0.- 
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Clftrk,  1  N.  H.  161;  and  see  Sliarp  •.  Sbarp,  ft  Blng^  630;  NlcboUs  «. 
Butcher,  18  Yes.  I9S. 

8  Davenport  v.  Coltmsn,  9  Mees.  &  W.  481 ;  Farmer  v.  Francis,  S 
81xn.  &  St.  605;  McConnel  v.  Smith,  23  III.  611 :  Donnovan  r.  Douuovaiit 
4  Har.  (Del.)  177:  Parker  v.  Parker,  6  Met  134.  Compare  Doe  «.  Uiuv 
rell,  5  Barn.  A.  Aid.  16. 

_0  Fer^nison  v,  Zepp,  4  Wash.  645t  and  see  Tamier  v.  Wise,  I  P. 
Wms.  295. 

10  Smith  9.  Berry,  8  Ohio,  869.  Oompare  Wright  v.Denn,  10  Wheat. 
204. 

11  See  Mayo  v,  Garrington,  4  Call,  472;  Wllce  v,  WUce,  7  BIng.  664s 
Billings  V.  Billings,  6  Sim.  232;  Jackson  «.  Housel,  17  Johns.  281. 

12  Saylor  v.  Kocher,  3  Watts  &  8L 163. 

13  3  Greenl.  Cruise,  281 ;  Croger  v.  Hayward.  2  Desaus.  422;  Annabl^ 
t.  Patch,  3  Pick.  360;  and  see  Doe  v.  Lean,  1  Ad.  &  E.  N.  S.  229;  Lippen 
V.  Eidred,  2  Barb.  13(L    But  see  Feiton  o.  Banks,  1  Yeru.  65. 

14  Cole  V.  Eawlinson,  3  Brown  ParL  G.  7;  and  see  Merrit  v.  Aben* 
droth,  24  Hun,  218. 

15  Doe  V.  Richards,  3  Term  Bep.  356;  Ackland  v.  Acklaad,  3  Yem. 
687;  Doe  v.  Phillips,  3  Bam.  &  Adol.  753;  BeU  v,  Scammon,  15  N.  H, 
S($l :  Sprakcr  v.  Yan  Alstyno,  18  Weud.  200.  See  Cooue  v.  Parmeutier, 
10  Pa.  bt.  72;  Olmstead  v.  Olmstead,  4  N.  Y.  56;  Lithgow  v.  Kaveuagb, 
9  Mass.  161 ;  Jackson  v.  Harris,  8  Johns.  141. 

IG  Doe  t7.  Fyldes,  Cowp.  811;  Collier's  Case,  6  Bep,  16;  Willis  v. 
Bucher,  2  Binn.  455. 

17  Russell  V.  Elden,  15  Me.  193;  Sargent  v.  Towne,  10  Mass.  803;  and 
see  Holmes  v.  Pattison,  25  Pa.  St.  484. 

18  8  Greenl.  Cruise,  268:  Bass  r.  Scott,  3  Leigh,  856:  and  see  Knight 
t>.  Selby,  3  Man.  &  G.  92;  Doe  «.  Da  vies,  I  Ad.  &  £.  N.  8. 430. 

19  Gibson  v.  Montfort,  1  Yes.  485:  Inman  v.  Jackson,  4  Me.  237; 
Pearce  v.  Savage,  45  Me.  90;  Poad  v.  Watson,  37  £ng.  L.  ft  £q.  112. 

§  332.  Signing  will.~It  is  essential  to  the  validity 
of  a  devise  of  lands  that  it  be  signed  by  the  testator,  or 
by  some  other  person  in  his  presence  and  by  his  direc- 
tion.i  It  is,  however,  a  sufficient  signing  if  the  testator 
makes  his  mark,  although  he  may  be  able  to  write.^ 
And  his  signature,  though  imperfectly  and  indistinctly 
written,  may  be  regarded  as  his  mark,  and  thus  satisfy 
the  statute.^  Under  the  English  statute  of  frauds,  if  the 
testator's  name  be  written  by  himself  in  any  part  of  a 
will,  it  is  deemed  a  sufficient  signing-*  But  tliis  rule  haa 
been  changed  by  a  recent  statute  in  England,  which  re- 
quires a  will  devising  lands  to  be  signed  *'at  the  foot  or 
end  thereof."  ^  And  the  same  alteration  has  been  made 
by  "Statute  in  some  of  the  States.<>  The  words  "at  the 
foot  or  end  thereof"  are  to  be  construed  strictly,?. and 
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wills  have  frequently  been  rejected  for  lack  of  compliance 
with  the  statute  in  this  respect.^  A  seal  is  not  necessary 
to  the  validity  of  a  will,^  and  sealing  a  will  is  not  of  itseU 
a  sufficient  signing.  ^^ 

1  See  S  326,  antef  Strieker  v.  Groves,  5  WharL  886;  Haynes  v. 
Haynes,  23  Oliio  St.  598;  31  Am.  Kep.  679. 

2  Harrison  o.  Eivln,  3  Ad.  &  £.  N.  S.  117;  Addy  v.  Grix,  8  Yes.  604; 
Keeneyv.  Whitmarsh,  16 Barb.  141;  Shinlde  ».  Crock,  17  Pa.  St.  159; 
Bay  V.  Hill,  3  Strob.  297. 

S   HartweU  r.  McMaster,  4  Bedf .  389. 

4  Lemayne  v.  Stanley,  3  Ley.  1;  Morrison  v.  Tnmonr,  18  Yes.  183: 
Jackson  v.  Van  Dusen,  6  Johns.  H4;  Sarah  Miles'  Will,  4  Dana,  I ;  and 
see  Waller  v.  Waller,  1  Gratt.  454. 

5  Stats.  7  WilL  4,  and  1  Yict.  c.  26,  S  9;  and  explanatory  stat.  16  Yict. 
0.24. 

6  See  2  N.  Y.  Boy.  Stat.  63,  S  40;  Bemsen  v.  Brinckerhoff,  26  Wend« 
831;  Sisters  of  Cbarlty  v.  Kelly,  67  N.  Y.  409;  Tonnele  v.  Hall,  4  N.  Y. 
140;  Barr  V.  GraybiU,  13  Pa.  St.  396. 

7  Ayres  v.  Ayres,  1  Hob.  Ecc.  421.  See  Stat.  16  Yict.  c.  24.  Compare 
Sisters  of  Charity  o.  Kelly,  67  N.  Y.  409. 

8  See  In  re  Howell,  I  Bob.  Ecc.  671 ;  In  re  Jones,  I  Bob.  Ecc.  424. 
Compare  In  re  Anderson,  1  Eug.  L.  4?  Eq.  634;  In  re  Martin,  3  Cnrt.  754. 

9  Avery  V.  Pixley,  4  Mass.  462. 

'  10  Smith  V.  Evans,  1  Wils.  313:  Wright  o;  Wakeford,  17  Yes.  469. 
But  compare  Lemayne  o.  Stanley,  3  Lev.  1;  Lee  v.  Libb,  1  Show.  69. 

§  333.  Attestation.— The  statute  of  frauds  (29  Gha. 
2,  c.  8,  §  5)  requires  a  dcYise  to  be  attested  and  subscribed 
in  the  presence  of  a  testator  by  three  or  four  witnesses.^ 
In  England  the  number  of  witnesses  has  been  reduced  to 
two;  2  and  this  number  is  all  that  is  required  by  statute 
in  some  of  the  States.^  In  PennsylYania  it  is  sufficient  if 
the  execution  of  the  will  be  proYed  by  two  witnesses^ 
and  it  need  not  be  attested  by  their  signatures.*^  Attes- 
tation by  a  witness  making  his  mark,^  or  by  signing  only 
the  initials  of  his  name,  has  been  held  sufficient.^  So  if 
the  witness  adopts  his  signature  already  on  the  instru- 
inent,  without  subscribing  it  again,  the  attestation  is 
held  to  be  sufficient.  7  One  who  signs  his  name  as  wit- 
ness to  a  will  should  be  satisfied  that  the  testator  is  of 
Bound  and  disposing  mind.^  The  act  of  attestation  im- 
plies a  knowledge  of  the  existence  of  those  facts  which 
constitute  the  legal  execution  of  the  instrument  as  a 
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valid  will; 9  and  it  is  only  with  the  most  scrupuloos  jeal- 
ousy that  the  testimony  of  a  sabscrihing  witness  will 
afterwards  be  admitted  to  impeach  liis  own  act.^^'  If  the 
testator  acknowledges  his  signature  before  the  witnesses, 
it  is  sufiScient,  although  they  do  not  see  him  sign  his 
name.^i  So  if  the  testator  and  witnesses  are  in  the  same 
room,  the  attestation  will  be  presumed  to  have  been  in 
the  presence  of  the  former;  ^  and  it  is  not  necessary  that 
the  fact  of  the  signing  in  the  presence  of  the  testator 
should  appear  in  the  attestation  itself.^  It  is  not  neces- 
sary that  the  witnesses  should  attest  in  the  presence  of 
each  other;  ^^  and  it  is  held  to  be  immaterial  in  this  coan« 
try  whether  they  subscribe  their  names  before  or  after 
the  testator  has  signed  the  will.^  But  under  the  English 
statute  (1  Vict.  c.  26,  §  9),  they  must  subscribe  after  the 
testator  has  signed.^^  The  witnesses  to  a  will  must  be 
credible  i7  and  competent  witnesses  at  the  time  of  attes- 
tation. ^^  If  then  competent,  no  subsequent  Incompe- 
tency will  have  the  effect  to  invalidate  the  will,  and  it 
may  be  established  by  secondary  evidence.^^ 

1  S  319,  ante ;  Bagland  v.  Hontingaon,  1  Ired.  661 ;  Dewey  v.  Dewey, 
1  Met.  349;  35  Am.  Dec.  367;  Harmon  v»  Clark,  13  Gray,  114. 

2  By  Stat.  1  Vict.  c.  26. 

8   See  2  N.  T.  Bev.  Stat.  63,  S  40;  Bemsen  v.  Brlnckerhofl,  26  Wend. 
t31;  8  Paige,  488. 

4  Bolmer  v.  Stehman,  1  Watts,  442;  Strieker  v.  Groves,  5  Whart. 


5  Harrison  o.  Harrison,  8  Ves.  185:  Baker  v.  Denning,  8  Ad.  A  E, 
94;  Adams  v.  Chaplin.  1  HiU  Ch.  266;  Madison  v.  Zabriskle,  11  La.  251; 
Den  V.  Mitton,  12  N.  J.  L.  70. 

6  Jackson  r.  Van  Dusen,  5  Johns.  144. 

7  Pollock  V.  Glassell,  2  Gratt.  439. 

8  Scribner  v.  Crane,  2  Paige,  147 :  Sean  v.  DilUngham,  12  Mass.  358; 
Doe  r.  Pattison,  2  Blackf.  355;  Withinton  v.  Withinton,  T  MO.  589. 

9  Swift  0.  Wiley,  1  Hon.  B.  117;  and  see  Chase  v.  Lincoln,  3  Maaa. 
236. 

10  Bootle  V.  Blnndell,  19  Ves.  504:  Burrows  v.  Locke,  10  Ves.  474; 
Goodtitle  V.  Clayton,  4  Burr.  2225;  Walton  v.  Shelley,  1  Term  Bep.  SOO. 

11  Stonehouse  v.  Evelyn,  3  P.  Wms.  253:  Grayson  v.  Atkinson.  2 
Ves.  254;  Loy  v.  Kennedy,  1  watts  &  S.  396;  Adams  v.  Field,  21  Vt.  256: 
Tildeu  V.  Tilden,  13  Gray,  103;  Bosser  v.  Franklhi,  6  Gratt.  1;  Wright 
V.  Wright,  7  Bing.  457;  Mitchell  v.  MitcheU,  16  Hun,  97;  77  N.  Y.  586. 

12  Neil  V.  Neil.  1  Leigh,  6,  10;  Edelin  v.  Hardey,  7  Har.  &  J.  61; 
Lyon  V.  Smith,  11  Barb.  104;  White  v.  Trustees  etc.  6  Bing.  810. 
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15  Croft  V,  Pawlet,  3  Strange,  1109;  Brice  v.  Smitli,  Willes  B.  1. 

14  Bond  V,  Sewell,  3  Burr.  1773;  Westbeeck  v.  Kennedy,  1  Yes.  A  B. 
MS. 

16  PoUock  V.  Glassell,  2  Gratt  439;  Swift «.  Wiley,  1  Mon.  B.  117. 

16  In  re  Byrd,  3  Curt.  117.  See  Phipps  v.  Hale,  Law  B.  8  Pro.  A  D. 
166;  10  Eng.  Kep.  621.  Under  this  statute  the  marriage,  after  attests* 
tlon  of  a  win  of  a  devisee  to  the  attesting  witness,  does  not  affect 
the  validity  of  the  devise:  Thorpe  v.  Be8twick,L.  B.  6  Q.  B.  D.  311;  29 
Eng.  Kep.  M3. 

17  See  Curtlss  v.  Strong,  4  Day,  51 ;  Amory  v,  Fellowes,  5  Mass.  219: 
Omdorfl  v.  Hamnter,  12  Mon.  B.  619. 

18  Bacon  v.  Bacon,  17  Pick.  134;  Hans  v.  Palmer,  21  Pa.  St.  296; 
Fenwlck  v.  Forest,  6  Har.  &  J.  416;  Workman  v.  Domlnlck,  2  Strob. 
£69;  Burrltt  v.  Sllliman,  16  Barb.  198;  Camp  v.  Stark,  10  Phila.  628; 
Henderson  v.  Keuner,  1  Bich.  474.  A  wife  Is  not  a  competent  witness 
to  her  husband's  will:  Pease  v.  Allls,  110  Blass.  157;  14  Am.  Rep.  691; 
nor  Is  she  a  competent  witness  to  a  will  containing  a  devise  to  her 
husband:  Sullivan  v.  SulUvan,  106  Mass.  474;  8  Am.  Uep.  356. 

19  Sears  v.  Dillingham,  12  Mass.  358;  Jones  r.  Scott,  2  Ala.  68;  Ans- 
tey  V.  Dowsing,  2  Strange,  1253;  and  see  Bugg_r.  Bugg,  83  N.  T.  692; 
Cheatham  vVHatcher,  80  Gratt.  56;  32  Am.  Sep.  m;  WIU  of  John 
Heurer,  44  Wis.  393;  28  Am.  Bep.  691. 

§  334.  Pttblication  of  wilL—By  the  publication  of 
a  devise  la  meant  some  act  on  the  part  of  the  devisor 
which  shows  that  he  intended  the  instrument  to  operate 
as  a  will  or  devise.^  And  it  has  been  said  that  publica* 
tion  is  an  essential  part  of  the  execution  of  the  devise, 
and  not  a  mere  matter  of  f orm.^  But  no  precise  form  of 
words  is  requisite,^  and  publication  may  be  inferred  from 
circumstances.^  And  the  opinion  has  been  expressed^ 
that  a  will  is  good  without  publication,  unless  it  is  ex- 
pressly required  by  statute,  or  by  the  power  under  which 
the  will  is  made.^  The  execution  of  the  instrument,  in 
the  manner  prescribed  by  law,  accompanied  by  the  testa- 
mentary declaration  prescribed,  and  the  attestation  of 
the  witnesses,  are  in  truth  a  publication  In  the  sense  in 
which  that  term  is  usually  understood.^  A  distinct  pub- 
lication of  the  will  is,  however,  required  by  statute  in 
some  of  the  States,  as,  for  instance,  in  New  York;^  and 
although  no  particular  form  of  expression  is  required,  yet 
the  witnesses  must  know  that  it  is  the  testator's  will,  and 
that  he  understood  it  to  be  so,  and  intended  to  execute 
it  as  Buch.8  But  any  communication  to  the  witnesses, 
either  by  word  or  deed,  or  both,  which  renders  it  certain 
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that  he  intends  the  instraiDent  wbicli  he  executes  to  take 
Tahdity  and  effect  as  a  last  will  and  testament,  will  sat- 
isfy the  requirement  of  the  statute.^  And  it  is  held,  that 
publication  may  be  established  on  the  evidence  of  one 
attesting  witness  in  opposition  to  that  of  the  other.^<^ 

1   3  Oreenl.  Cralse,  70, 71. 

•  2  Boss  V,  Ever,  3  Atk.  161.  See  BemsAn  v.  BrinekerlK^,  26  Wend. 
325;  37  Am.  Dec.  251.  Ordinarily,  the  time  of  publication  of  a  will  Is 
referred  to  its  date:  Bagwell  v.  Elliott,  2  Baud.  190. 

3  Trimmer  0.  Jackson,  4  Bams  £c.  L.  1 19 ;  Warren  v.  Postlethwalte. 
2  CoUy.  C.  C.  108;  Beese  r.  Crosby,  3  Kedf.  74;  Bark's  WiU,  2  Bedf.  2^9. 

4  Wallis  V.  WaUls,  4  Bums  Ec.  L.  114;  Ward  v.  Swift,  1  Cromp.  & 
M.  175. 

5  Moodle  V.  Reid,  7  Tamit.  355;  and  see  Osbom  v»  Cook,  11  Cosh. 
632;  Watson  v.  Pipes,  32  Miss.  451 ;  Dean  v.  Dean,  27  Vt.  746. 

6  Doe  V,  Purdett,  4  Ad.  A  E.  14:  Cartels  v,  Kenrick,  3  Mees.  &  W. 
461;  Allen  v.  Everett,  12  Mon.  B.  371;  Smith  v.  Dolby,  4  Uar.  (Del.) 
350;  Small  0.  Small,  4  Me.  220. 

7  2  N.  T.  Rev.  Stat.  63.  §  40 ;  Bemsen  v.  Brinckerhoff,  26  Wend.  331 ;  8 
Paige,  488:  Lewis  0.  Lewis,  11  N.  Y.  220.  See  also  Kogers  v.  Diamond, 
13  Ark.  474;  Den  v.  Mltton,  12  N.  J.  L.  70. 

8  Brown  v.  De  Seldlng,  4  Sand.  10;  Tyler  v*  Hapes,  19  Barb.  448; 
Seymour  p.  Van  Wyck,  tt  N.  Y.  120. 

9  Darling  o.  Arthur,  22  Hun,  84;  Van  Hoffman  v.  Ward.  4  Bedf.  244. 

10  Johnston  9.  Hatfield,  12  N.  Y.  Week.  Dig.  393.   And  see  White  v. 
British  Museum.  6  Bing.  810. 

§  335.  Revocation  of  iRrilL—A  will  does  not  take 
effect  till  after  the  testator's  death,  ^  and  is,  therefore,  re- 
vocable at  any  time  during  his  life.^  Although  a  person 
should  declare  his  will  to  be  irrevocable,  yet  he  may 
revoke  it.'  But  the  same  capacity  is  required  to  revoke 
as  to  make  a  will;^  and  an  act  of  revocation  wlien  the 
testator  was  non  compos  is  a  nullity.*  Under  the  provis- 
ions of  the  statute  of  frauds,  a  will  may  be  expressly 
revoked  by  a  subsequent  will,  by  a  Qodicil  duly  attested 
according  to  the  statute,  by  a  writing  declaring  the  tes- 
tator's intention  to  revoke  his  will,  or  by  buruing,  cancel- 
ing, tearing,  or  obliterating  the  will.«  A  will  may  also  be 
revoked  by  implication  of  law.?  It  is  the  intention  of  the 
testator  to  revoke  his  will  which  constitutes  the  revoca^ 
tion;^  fmd  no  act  of  his  will  amount  to  a  revocation  un» 
less  it  be  done  animo  revocatidL^    A  former  will  is  revoked 
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by  a  subsequent  oue»  either  where  the  latter  contains  an 
express  clause  of  rerocation,  or  makes  a  new  and  incom* 
patible  disposition  of  the  lands.i<^  And  thl&is  so,  although 
the  subsequent  will  does  not  take  effect  by  reason  of  some 
disability  in  the  devisee;  ^  but  it  is  otherwise  if  it  fails  to 
take  effect  by  reason  of  some  imperfection  in  itself ,■  or 
want  of  due  execution.^  And  a  subsequent  will  must 
first  be  admitted  to  probate  before  it  can  be  availed  of  as 
a  revocation  of  a  former  one.^'  A  subsequent  will  which 
contains  no  express  words  of  revocation  of  a  former  will, 
and  which  makes  no  disposition  inconsistent  therewith, 
does  not  operate  to  revoke  such  former  will,  and  both 
may  stand.^^  But  two  inconsistent  wills  of  even  date, 
unreconciled  by  any  act  of  the  testator,  are  both  void  to 
the  extent  of  their  disagreement.^ 

1  2  Blackst.  Com.  503;  Slartindale  v.  Warner,  15  Pa.  St.  471. 

2  Yynior'sCase,8Bep.<82a. 

3  YjDior's  Case,  8  Bep.  82  a;  Matter  of  Michell,  14  Johns.  824;  Dan 
9.  Browu,  4  Coweu,  490. 

4  Ford  p.  Ford,  7  Hamph.  92;  Nelson  v.  McGiffert,  3  Barb.  Cb.  158. 

5  Smith  V.  Wait,  4  Barb.  28;  Allison  v,  Allison,  7  Dana,  04;  Rhodes 
V.  VInsuii.  i)  Gill.  169;  Plenty  r.  West,  17  Jar.  9;  15  £ag.  L.  &  Eq.  283; 
Blch  V.  Gilkey  73  Me.  595 ;  2ti  Alb.  L.  J.  50. 

6  See  3  Grecnl.  Cruise,  83;  4  Kent  Com.  520;  2  N.  T.  Bev.  Stat.  64, 
S42;  Cal.  Civ.  Code.  §  1292. 

7  See  Kenebel  v.  scrafton,  2  East,  530;  Graves  v.  SheIdonf2  Chip. 
D.  71 ;  Vi  Am.  B^c.  G53;  Dow  v.  Edilii,  4  Ad.  &  £.  582;  Burch  r.  Wilians^ 
4  Johns.  Ch.  dOu;  §  339tpost. 

8  O'Neall  v.  Farr,  1  Rich.  80;  Laaghton  v.  Atkins,  1  Pick.  543; 
Griffiths  V.  Grieve,  1  Jacob  .&  W.  8  Biug.  475. 

9  Jackson  v.  Ualloway,  7  Johns.  394. 

10  Boudinot  v.  Bradford,  2  Dali.  268;  Plenty  v.  West,  17  Jur.  9;  15 
Euff.  L.  &  La,  234;  Matter  of  Dowd,  58  How.  Pr.  107;  Ludlum  o.  Otis, 
15  Hun,  410. 

11  Laughton  v.  Atkins,  1  Pick.  543. 

12  Laughton  v.  Atkins,  1  Pick.  543;  Deaklns  v,  HoUls,  7  Gill  &  J.  3il; 
Beid  V.  Borland,  14  Mass.  208;  and  see  Cuttov.  Gilbert,  29  £^.  L.  da 
£q.64. 

13  Laughton  v.  Atkins,  1  Pick.  543. 

14  Coward  v.  Marshal,  Cro.  Eliz.  721;  Hearle  v.  Hicks,  1  Clark  &  F. 
20;  Nelson  v.  McGiffert,  3  Barb.  Ch.  158:  Brant  v.  Wilson,  8  Cowen,  66« 
Compare  Cutto  v.  Gilbert,  2)  Eng.  L.  &  Eq.  64. 

15  Fhlpps  V.  Auglesea,  7  Brown  ParL  0.  449^  Compare  Bryan  «• 
White.  14  Jar.  919;  8  Eng.  L.  A  Eq.  579. 
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§  336.  Revocation  by  codidL— A  codicil  duly  ex- 
ecuted, and  valid  in  law,  has  the  same  effect  in  revoking 
a  devise,  as  a  subsequent  will,  provided  it  contains  a 
clause  of  revocation,  or  makes  a  different  disposition  of 
the  property.!  But  the  intent  to  revoke  must  bo  clear;  < 
and  a  codicil  professins^  an  intent  to  dispose  of  the  estate 
in  a  different  manner  from  the  will,  yet  not  doinj;  so  in 
fact,  is  only  a  revocation  pro  tanto.^  A  codicil  e^ceuuted 
simultaneously  with  a  will  does  not  operate  to  revoke 
the  latter.^ 

1  Att.-6en.  v.  Lloyd,  3  Atk.  553:  Homirli's  Estate,  20  Law  J.  Kep 
<y.  8.)  Ch.  Ai-2;  6  Etig. L.  &  Eq.61;  Laliisou r.  Laiusou,  i7  Jar.  1172;  » 
Eug.  L.  &  £q.  72;  Bosley  v.  Bosley,  14  How.  390. 

2  6i*iAth9  V.  Grieve,  1  Jacob  &  W.  8  Bing.  475;  Locke  v.  James,  11 
Mees.  &  W.  901 ;  Brown  v.  liawreoce,  3  Cusli.  390. 

3  Brant  V.  Wilson,  8  Cowen,  66. 

4  Biddies  «.  Biddies,  3  Cart.  4SB. 

§  337.    Revocatdlon  by  express  writing.— Another 

mode  of  revocation,  provided  by  the  statute  of  frauds 
(29  Gha.  2,  c.  3,  §  6j,  is  by  a  writing,  expressive  of  an 
intention  to  revoke,  and  signed  by  -the  devisor  in  the 
presence  of  three  witnesses.^  But  the  witnesses  are  not 
required  to  subscribe  in  the  presence  of  the  devisor,  as  in 
the  case  of  a  devise  ;3  hence  it  is  held,  that  although  a 
will  may  be  revoked  by  a  writing,  not  attested  by  three 
witnesses  subscribing  in  the  testator's  presence,  yet,  a 
second  will,  though  containing  a  clause  revoking  all 
former  wills,  shall  not  operate  as  a  revocation,  unless  it 
is  executed  in  such  a  manner  as  to  operate  as  a  devise.* 
Under  the  statute  of  many  of  the  States  no  will  can  be 
revoked  by  another  writing  of  the  testator,  unless  such 
instrument  of  revocation  is  executed  with  the  same  for- 
malities with  which  the  will  itself  is  required  by  law  to  be 
executed.^  As  it  regards  such  formalities,  the  statutes  of 
the  particular  State  should  be  consulted.^ 

1  See  3  Greenl.  Crolse,  91;  Onions  v.  Tyrer,  1  P.  Wms.  343;  HUtoa 
9.  King,  3  Lev.  8S. 

2  See  S  333.  anr«. 
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3  3  Oreenl.  Cralse»  91.  Compare  Ellis  v.  Smith,  1  Ves.  12:  Howard 
9.  Hollaway,  7  Johns.  394;  Barksdale  v.  BarksOale,  12  Leigh,  535. 

4  See  2  N.  Y.  Rev.  Stat.  64,  § 42;  Lawson  v.  Morrison,  2  Dall.  289. 
6   See  4  Kent  Com.  521 ;  3  OreenL  Cruise.  91, 92,  note. 

§  338.  Revocation  by  cancellation,  etc.— Kevooa* 
tion  of  a  devise  by  cancellation  is  where  the  instrument  of 
devise  is  destroyed  by  burning,  tearing,  defacing,  or  some 
other  act  of  spoliation,  with  intent  thereby  to  nullify  its. 
legal  existence  as  a  testament.^  An  act  of  cancellation, 
unaccompanied  by  the  intention  'to  revoke,  is  not  a  revo- 
cation;^ and  therefore,  if  a  will  be  obliterated  by  acci- 
dent, it  is  no  revocation.*  So  the  intent  to  revoke  must 
be  that  of  a  sane  mind  ;^  and  a  lunatic  is  incompetent  to 
revoke  a  will,  either  by  a  physical  destruction  of  it,  or 
expressly,  by  a  will  in  writing.^  If  an  intention  to  re- 
voke exists,  the  act  of  cancellation,  though  very  slight,  la 
8uiBcieut.A  Thus,  the  act  of  tearing  off  the  seal,"^  drawing 
lines  across  the  paper,^  or  partially  burning  the  instru- 
ment,^  has  been  held  to  be  a  sufficient  revocation.^*)  But 
the  act  must  be  done,  and  not  merely  intended  to  be 
done,  or  there  will  be  no  revocation;  ^^  as  where  the  tes- 
tator ordered  his  son  to  throw  his  will  into  the  fire,  and 
the  son,  in  order  to  deceive  the  father,  threw  in  another 
paper,  and  saved  the  will,  it  was  held  no  revocation.^ 
And  the  cancellation  of  part  of  a  will,  intentionally  re- 
stricted to  that  part,  operates  as  a  revocation  only  pro 
tantoA^  Duplicate  copies  of  a  will  constitute  in  law  but 
one  will,  and  a  cancellation  of  one  of  the  copies  revokes 
the  whole.  1* 

1  3  Oreenl.  Cruise,  96;  Dan  v.  Brown,. 4  Gowen,  483;  Johnson  v. 
Brailsford,  2  Nott  &  McC.  272;  Doe  v.  Harris,  6  Ad.  &  £.  209;  White  v, 
Casten,  1  Jones  L.  197. 

2  Bethel  v.  Moore,  2  Dey.  A  B.  311;  Jackson  v.  Betts.  6  Cowen, 
877;  Giles  v.  Warren,  Law  R.  2  Pro.  &  D.  4U1 :  3  £ng.  Rep.  478:  and  see 
Brown  o.  Thomdike,  15  Pick.  388;  Smith  v.  Fenuer,  1  GaU.  170. 

3  Burtenshaw  v.  Gilbert,  Cowp.  62;  and  see  Clark  v.  Scripps,  16 
Jnr.  783;  22  £ug.  L.  &  £q.  627;  Brunt  v.  Brunt,  Law  B.  3  Pro.  &  D.  37t 
ft£ng.  Bep.dSO. 

4  Ford  V.  Ford,  7  Humph.  92;  Smith  v.  Wait,  4  Barb.  28;  Johnson's 
Will,  40  Conn.  687;  CoUagan  v.  Burns,  67  Me.  449. 

-  6  Smith  v.  Wait,  4  Barb.  28;  Brunt  v.  Brunt,  Law  B.  3  Fro.  A  D.  |7| 
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Kelson  «.  McGllIert,  S  Barb.  Ch.  158:  Bleb  v,  Ollkey,  7S  Me. 5^)5;  26  Alb. 
L.  J.  50.  A  will  cau  only  be  canceled  by  tne  testator  himself,  or  by 
some  one  In  bis  presence^  by  bis  express  direction:  3  Qreenl.  Cruise. 
98;  Haines  v.  Haines,  2  Vern.  441. 

6  Bibb  V,  Thomas,  2  Black.  W.  1043:  Johnson  v.  Brailsford,2  Nott. 
A  McC.  272. 

7  Price  V.  Powell,  3  Hurl.  A  N.  841 ;  Avery  v.  Plzley,  4  Mass.  480. 

8  Bethel  V.  Moore,  2  Dev.  A  B.  311. 

9  Bibb  V.  Thomas,  2  Black.  W.  1043;  Doe  v.  Harris,  8  Ad.  &'E,  209. 

10  See  Means  V.  Moore,  3  McCord,  282;  Weeks  v.  McBeth,  14  Alai 
474;  Davis  v.  Sigoumey,  8  Met.  487. 

11  Jackson  «.  Betts,  9  Cowen,  208;  6  Wend.  173;  Boyd  v.  Cook,  9 
Leigh,  32. 

12  Hise  V.  Fincher,  10  Ired.  139. 

13  Barkltt  V.  Burkitt,  2  Vern.  496;  Boyd  v.  Martin,  2  Dm.  A  War. 
355;  Brown's  WUl,  1  Mon.  B.  57;  Bigelow  v.  Gillott,  123  Mass.  102;  29 
Am.  Bep.  32;  In  re  Kirkpatrick,  22  N.  J.  £q.  4ti3. 

14  Bortonshawv.  6ilbert,€owp.49;  O'Neallv.  Farr,  lBfch.80. 

§  339.  Iinplied  revocation  of.--Certam  alterations 
in  the  social  relations  of  the  testator,  or  in  the  estate 
which  is  the  subject  of  the  devise,  have  been  held  to 
operate  as  implied  revocations  of  a  devise.^  Thus,  the 
subseq[uent  marriage  of  a  testator,  followed  by  the  birth 
of  a  child,  operate  to  revoke  a  devise;^  for  the  reason 
that  a.  complete  alteration  in  the  situation  and  duties  of 
the  testator  is  thereby  produced.^  The  law  annexes  to  a 
will  the  tacit  condition  that  if  the  testator  afterwards 
marries,  and  has  a  child  born  of  such  marriage,  the  will 
is  ipso  facto  revoked.^  And  it  is  immaterial  whether,  at 
the  time  he  made  his  will,  the  testator  was  a  bachelor,  a 
widower,  or  a  married  man  with  children.^  And  the 
birth  of  a  posthumous  child  sufficiently  meets  the  re- 
quirement of  the  law.d  At  common  law  the  will  of  an 
unmarried  woman  is  impliedly  revoked  by  her  subsequent 
marriage ;  "^  though  if  the  wife  survived  her  husband  the 
will  was  held  to  be  revived.^  Any  alteration  of  the  tes- 
tator's estate  in  the  lauds  devised,  as  by  a  conveyance  of 
the  whole  or  a  part  thereof,  operates  as  a  revocation  of 
the  devise,  either  wholly  or  pro  tantOj  according  to  the 
extent  of  the  alienation.^  And  even  an  agreement  to 
convey  lands  sx>ecillcally  devised  was  held  to  be  a  revo* 
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cation  of  the  devise  in  equity,  though  not  at  la,wA^  A 
mortgage  of  the  lands  devised  is  a  revocation  pro  tantoM 
A  conveyance  to  trustees  in  fee,  after  a  devise,  operates 
as  a  revocation  of  the  devise,  although  the  testator  takes 
back  the  old  use.^  But  a  conveyance  procured  by  fraud 
or  a  void  conveyance  will  not  operate  to  revoke  a  prior 
devise.^  And  a  mere  alteration  of  the  qtuUity  of  an  es* 
tate,  without  intent  to  vary  the  quantity  of  the  Interest,  is 
no  revocation  of  a  previous  devise.  ^^ 

1  See  Doe  v.  Lancashire^  fi  Term  Bep.  49:  Carter  v.  Thomas,  4  Me. 
341;  Walton  v.  Walton,  7  Johns.  Gh.  258;  Havens  v.  Vandenbergh,  1 
Denlo,  27;  Verdler  v.  Verdier,  8  Blch.  135.  By  the  English  statute,  1 
Vict.  c.  26,  a  will  shall  be  coustnied  to  speak  at  the  time  of  the  death 
of  the  testator;  see  Farrar  v,  Wintertou,  5  Beav.  1. 

2  Christopher  «.  Christopher,  4  Burr.  2182;  Doe  v.  Lancashire,  S 
Term  Rep.  49:  Havens  r.  Yandenbergh,  I  Denlo,27;  Goodtitle  v.  OU 
way,  2  Black.  H.  522;  Borch  v.  Wilkins,  4  Johns.  Ch.  506. 

3  3  Greenl.  Cruise,  104;aind  see  Warner  v.  Beach,  4  Gray,  162;  Vezw 
dier  V,  Verdier,  8  Rich.  135;  Negus  v.  Negus,  46  Iowa,  487;  26  Am.  Rep. 
157;  Ash  V,  Ash,  9  Ohio  St.  386. 

4  Marston  v.  Roe,  8  Ad.  &  E.  14 ;  Sneed  v.  Bwlng,  5  Marsh.  J.  J.  460 ; 
22  Am.  Dec.  41;  and  see  Kenebel  v.  Scrafton,  2  East,  530;  Gibbons  v. 
Gaunt,  4  Ves.  648.   Compare  Brady  v.  Cnbltt,  Doug.  81. 

5  Havens  v.  Yandenbergh,  1  Denio,  27;  Doe  v.  Lancashire,  5  Term 
Bep.  49. 

6  Doe  V.  Lancashire,  5  Term  Rep.  49:  Fallon  v.  Chidester,  46  Iowa, 
688;  26  Am.  Kep.  164.  Compare  Doe  v.  liarford,  4  Maule  A  S.  10.  The 
rules  stated  in  the  text  have  been  modified  by  statutory  provisions  in 
several  of  the  States,  and  the  statute  of  the  particular  State  should  be 
consulted:  see  2  N.  Y.  Rev.  Stat.  G4,,^  43:  Smith  v.  Robertson,  24  Hun, 
210;  Wilson  v.  Foster,  6  Met.  400;  Tomlinson  p.  Tomlinson,  I  Ashm. 
224;  Wheeler  v.  Wheeler,  1  R.  I.  3o4;  Jacks  v.  Henderson,  IDesaus. 
S57 ;  Ordish  v.  McDermott,  2  Redf .  460. 

7  Hodsden  r.  Lloyd,  2^Bro.  C.  C.  534;  Doe  v.  Staples,  2  Term  Rep. 
096;  4  Kent  Com.  527;  Proctor  r.  Clark,  3  Redf.  445.  Compare  Brown  v. 
Clark,  16  Hun,  559;  77  N.  Y.  369. 

8  Forse  o.  Hembling,  4  Rep.  61  a;  3  Greenl.  Cruise,  110.  Compare 
Morwan  v.  Thompson,  3  Hm;g.  239. 

9  Sparrow  v.  Hardcastle,  3  Atk.  799:  Wiggin  o.  Swett,  6  Met.  194; 
Howes  V.  Humphrey,  9  Picli.  361;  Herrington  v.  Budd,5Denio,  321; 
Arthur  v.  Arthur,  10  Barb.  9;  Rose  v.  Rose,  7  Barb.  174;  Bilgham  v, 
Wtochester,  1  Met.  390. 

10  Cotter  V.  Layer,  2  P.  Wms.  626;  Rider  r.  Wager,  2  P.  Wras.  828; 
Donohoo  o.  Lea,  I  Swan,  119;  Walton  p.  Walton,  TJohns.  Ch.  258. 

11  McTaggart  r.  Thomson,  14  Pa.  St.  149. 

12  Walton  p.  Walton,  7  Johns.  Ch.  258;  Marwood  p.  Turner,  8  P. 
Wms.  163. 

13  Wright  p.  Littler,  3  Burr.  1244;  Hawes  t>.  Wyatt,  8  Bro.  0. 0. 156; 
Mathews  p.  Yenables,  2  BIng.  136. 

14  Brydes  p.  Chandos,  2  Yes.  417;  Sparrow  ».  Hardcastle,  8  Atk.  798; 
Livingston  v.  Livingston,  3  Johns.  Ch.  156. 

Books  real  Psop.~84. 
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§  340.  Repnblioation  of.— A  devise  once  revoked 
may  be  revived  by  a  republication  of  the  will,  the  effect 
of  which  is  the  opposite  of  that  of  revocation. ^  And  a 
will  originally  void  and  inoperative  by  reason  of  the 
incapacity  of  the  testator  may  be  rendered  valid  and 
operative  by  a  republication,  after  the  testator  becomes 
capacitated  to  make  a  valid  will.^  One  mode  of  repnbll- 
cation  is  by  a  re-ezecution  of  the  will,  and,  prior  to  the 
statute  of  frauds,  any  words  importing  an  intention  to 
republish  amounted  to  a  republication .<  Since  the  stat- 
ute, it  was  at  first  held  that  there  could  be  no  implied 
republication,  but  that  the  paper  containing  the  devise 
must  be  re-executed.^  It  was,  however,  settled  by  later 
decisions,  that  a  codicil,  duly  attested,  whether  attached 
to  the  will  or  not,  operates  as  a  republication  of  such  will, 
and  passes  after-acquired  lands.'*  The  effect  of  the  codi- 
cil, if  not  neutraliased  by  internal  evidence  of  a  contrary 
intention,  is  to  republish  the  will.*  But  if  the  effect  of  a 
codicil  is  expressly  confined  to  tlie  lands  devised  by  the 
will,  it  will  not  operate  to  pass  after-acquired  lands  J 
The  cancellation  of  a  second  will  may  operate  as  a  repub- 
lication of  a  prior  uncanceled  will.s  But  nothing  short 
of  a  re-execution  of  a  will  once  canceled  will  amount  to 
a  republication  thereof.  ^ 

1  See  3  Greenl.  Cruise,  142;  Van  Cortland  v.  Kip,  1  Hill,  590;  Haven 
9.  Foster,  U  Pick.  541. 

2  Braham  v.  Burchell,  S  Add.  243;  O'Neall «.  Farr,  1  Blch.  80. 
S  3  Greenl.  Cruise,  142.   See  Battle  v.  Speight,  10  Ired.  450* 

4  Martin  v.  Savage,  1  Yes.  440;  3  Greenl.  Cruise,  142. 

5  Piggott  V.  Waller,  7  Yes.  98;  Atherton  v.  Robins,  1  Ad.  A  B.  428{ 
Murray  v.  Oliver,  6  Ired.  Eg.  65;  Jack  v.  Shoenberger.  22  Pa.  8C  416: 
Yau  Cortland  v.  Kip,  1  Hill,  dMO;  Jackson  v.  Potter,  9  Johns.  312;  Walt 
v.  Balding,  24  Pick.  129;  Harvey  v.  Chouteau,  14  Mo.  587.  See  Haven  v. 
Foster,  ii  Pick.  534. 

6  Yan  Cortland  v.  Kip,  1  Hill,  690;  Movers  p.  White,  6  Johns.  Oh. 
875;  Doe  v.  Marchant,  0  Man.  A  G.  813;  Doe  v.  Walker,  13  Mees.  A  W. 
601. 

7  Plgott  V.  Waller,  7  Yes.  124;  Strathmore  v.  Bowes,  7  Term  Bap. 
182. 

8  3  Greenl.  Cruise,  151, 152.  Compare  James  v.  Cohen,  3  Curt.  770| 
Fllntham  v.  Bradford,  10  Pa.  St.  82;  i  Kent  Com.  531;  Matter  of  Simp- 
son, 50  How.  Pr.  126. 
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9  Harwood  v.  Goodrisrfat,  Cowp.  92.  See  Jackson  «.  Potter,  9 
Johns.  312;  Witter  v.  Mott,2  Coon.  67.  In  Enffland,  a  will  once  re- 
voked can  only  be  revived  by  tbe  re-execution  thereof,  or  by  a 
codicil  showing  an  intent  to  revive  It:  Stat.  1  Vict.  c.  26,  §  22.  Similar 
provisions  exist  in  the  statutes  of  some  of  the  States:  SeeSN.  Y^. 
Bev.  6tat.66,  §53. 

§  341.  VHien  void.  By  the  common  law,  if  tne  tea* 
tator  disposes  of  his  estate  as  the  law  would  have  done 
had  he  been  silent,  the  will,  being  annecessary,  is  void;  ^ 
as  where  a  person  devises  his  real  estate  in  fee  to  his  heir 
at  law,  the  devise  is  a  mere  nullity,  and  the  heir  will  take 
by  descent,  which  is  the  better  title.2  But  a  difference 
in  the  quality  of  the  estate  will  give  effect  to  the  devise  ;8 
and  so,  it  seems,  where  the  estate  differs  in  point  of  qnaiV' 
tityA  Fraud  or  imposition  practiced  upon  the  testator 
will  invalidate  a  devise.^  So  a  devise  may  be  void  for 
uncertainty,  either  as  it  respects  the  person  or  object  of 
the  testator's  bounty ,o  or  the  thing  devised.^  But  a  de- 
vise will  seldom  be  declared  void  for  uncertainty  unless 
the  instrument  of  devise  be  incapable  of  any  clear  mean- 
ing whatever.8  A  devisee  may  by  deed  renounce  and 
disclaim  a  devise,  in  which  case  the  devise  becomes  void, 
and  the  lands  descend  to  the  heir.^  An  alteration  of  a 
will  by  a  party  claiming  under  it  invalidates  the  will  and 
avoids  a  devise.^** 

1  See  S  329,  ante, 

2  Lord  V.  Bourne,  63  Me.  368;  18  Am.  Rep.  234;  Sedgwick  v.  Hlnot, 
6  Allen,  171 ;  Buckley  o.  Buckley,  11  Barb.  43. 

8  Bear's  Case,  1  Leon.  112;  3  Greenl.  Cruise,  158. 

4  Scott  V.  Scott,  Amb.  3S3;  and  see  Swaine  v.  Burton,  1ft  Yes.  371. 
But  see  Doe  v.  TImins,  1  Barn.  &  Aid.  530. 

ft  Webb  V.  Claverden,  2  Atk.  424 ;  Kerrick  v.  Brausby,  7  Brown  FarL 
C.  437;  and  see  Johnson's  Will, 40  Conn.  587;  Collagan  v.  Bums,  57  Me. 
449;  Brunt  v.  Brunt,  Law  U.  3  Pro.  &  D.  37;  Parramore  v.  Taylor,  11 
Gratt.  220 ;  Florey  p.  Florey,  24  Ala.  241 ;  Waterman  v.  Whitney,  1 1 N.  Y. 
157:  AUman  v.  Pigg.  Silll.  149;  25  Am.  Bep.  303;  Brick  v.  Brick,  66 
M.  Y.  144. 

6  Weatherbead  v.  Sewell,  9  Humph.  272;  11  How.  329;  White  v. 
Fisk,  22  Conn.  31;  Gallego  v.  Att.-Gen.  3  Leigh,  450;  Townsend  v. 
Downer,  23  Vt.  225;  Pujfh  v.  GoodUtle,  3  Brown  Pari.  C.  454;  Adams  t>. 
Jones,  16  Jur.  159;  9  £ug.  L.  &  £q.  26a ;  Adye  v.  Smith,  44  Conn.  60;  28 
Am.  Uep.  424. 

7  Jubberv.  Jubber,  9Sim.  503;  Att.-Gen.  «.  Hinkman,  2  Jacob  A 
W.  270;  Lucas  v.  Duffleld,  6  Gratt.  456;  Bayeaux  v.  Bayeaux,  8  Paige, 
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S33.  A  devise  to  the  testator's  wife,  for  life  or  widowhood,  with  ro- 
luainder  after  her  death  or  marriage  to  her  children,  Is  in  restraint  of 
marnago  and  void:  Stilwellv.  Kuapper,(i9  lud.  doS;  S5  Am.  Uep.240; 
and  see  Coon  v.  Bean,  6i>  lud.  474. 

8  Mason  v.  Robinson,  2  Sim.  &  St.  295;  and  see  Yemor  p.  Henry,  6 
lYatts,  lit!;  Den  r.  M'Murtrio,  3  Gi*een,  (N.  J.)  27ti;  and  see  Tlmberlake 
r.  Harris,  7  Ired.  £q.  i&j;  M'Collough  v.  Gilmore,  11  Pa.  St.  870. 

9  3  6i*eeul.  Cruise,  170:  and  see  Due  v.  Smyth,  6  Bam.  &  C.  112; 
Ives  V.  Allyn,  13  Vc.  609;  Webster  v.  Gilman,  1  Story,  499, 514;  £x  parte 
Fuller,  2  Story,  330. 

10  Jackson  v.  Malln.  15  Johns.  298.  A  will  may  be  valid  although 
the  di-aughcsman  is  a  beueticiary  under  it:  Cheaiham  r.  Hatcher,  30 
Gratt.  56,'  32  Am.  Rep.  650. 

§  342.  Ho^w  construed.— A  devise  is  not  to  be  con- 
strued strictly,  like  a  deed,  bat  liberally,  and  according 
to  the  intent.^  The  intention  of  the  testator,  as  collected 
from  the  entire  will  with  its  codicils,  must  prevail,  if  not 
inconsistent  with  the  rules  of  law.^  Words  are,  in  gen- 
eral, to  be  taken  in  their  ordinary  and  grammatical  sense, 
in  the  absence  of  a  clear  intention  to  the  contrary.^  And 
a  construction  which  will  give  them  all  effect  is  to  be 
preferred  to  one  which  will  render  some  of  them  inopera- 
tive.^ Technical  words  are  presumed  to  be  used  in  their 
legal  sense,  where  a  contrary  intention  is  not  apparent.^ 
But  if  the  testator's  intention  is  plain,  it  will  control  the 
legal  operation  of  the  words,  however  technical. <}  Intro- 
ductory words  will  be  regarded'  by  the  courts  in  deter- 
mining the  intention  of  the  testator,  where  such  intention 
is  doubtfully  expressed.?  And  a  dubious  expression  may 
be  explained  by  a  codicil,  or  even  by  a  schedule  annexed 
to  the  will.  8  Words  obviously  miswritten  may  be  cor- 
rected. ^  If  the  intention  of  the  testator  appears  to  re- 
quire it,  the  word  "or"  may  be  construed  "and,"  and 
vice  versa.^^  And  the  word  **  her  "  has  been  construed  to 
mean  ''their,"  in  order  to  effect  the  intent.  ^^  A  palpable 
omission  of  a  word  may  be  supplied;!^  and  a  word  which 
is  irreconcilable  with  the  general  iscope  of  the  will,  and  in 
conilict  with  the  expressed  intentions  of  the  testator,  may 
be  rejected. 18  General  words  in  one  part  of  a  will  may 
be  restrained  by  subsequent  particular  ones,  and  so  con- 
strued as  not  to  defeat  the  intent  of  the  testator.  ^^    A 
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will  of  real  property  must  be  construed  according  to  the 
laws  of  the  place  where  the  lands,  the  subject  of  the 
devise,  are  situated.  ^^ 

1  Brearley  v.  Brearley,  9  N.  J.  Eq.  21;  Den  v.  McMurtrie,  15  N.  3, 
I*.  276;  Demis  v.  Goidscbmidt,  19  Yes.  569;  Hall  v.  Stephens, 65  Mo.  670; 
27  Am.  Bep.  307. 

2  Lynch  v.  Pender^ast,  67  Barb.  501;  Westcott  v.  Cady,  5  Johns. 
Ch.343;9  Am.  Dec.  S06;  Berry  «.  Berry,  1  Har.  ft  J.  421;  Stokes  v. 
TiJley,  9  N.  J.  £q.  130;  Fiulay  v.  Ring,  3  Peters,  346;  Land  v.  Oiley,  4 
Band.  813;  Blchardson  v.  Noyes,2  Mass.  58;  Bonard's  Will,  16  Abb.  Pr. 
K.  S.  128;  Reid  v.  Hancock,  10  Humph.  368. 

8  Doe  V.  Thomas,  1  Man.  &  G.  335;  Jones  v.  Posten,  1  Ired.  166; 
Mowatt «.  Carow,  7  Paige,  328;  Hone  «.  Van  Schalk,  4  N.  Y.  538. 

4  Mowatt  V,  Carow,  7  Paige,  328. 

5  Bead  o.  Backhouse,  2  Buss.  &  M.  546;  Den  r.  Blackwell,  15  K.  J. 
Jm  386. 

6  Den  v.  Blackwell,  15  N.  J.  L.  336;  Lasher  v.  Lasher.  13  Barb.  106; 
Dowv.  Dow,3<iMe.  211;  Yauchamp  v.  Bell,  6  Madd.  843;  Bolsseau  o. 
Aldi'idges,  5  Leigh,  222;  27  Am.  Dec.  500. 

7  Barheydt  v.  Barheydt,  20  Wend.  576;  Hogan  v.  Jackson,  Cowp. 
W6;  and  see  Beal  p.  Holmes,  6  Har.  &  J.  205. 

8  3  Oreenl.  Cruise,  177;  Hayes  v.  Foorde,  2  Black.  W.  698. 

9  Keith  9.  Perry,  1  Desaus.  353. 

10  Walsh  V.  Peterson,  3  Atk.  193;  Penny  v.  OTumer.  15  Sim.  368: 
Boome  v.  Phillips.  24  N.  T.  4(>3;  Linstead  v.  Green,  2  Md.  82;  Mitchell 
V.Mitchell,  18  Md.  405:  shands  v.  Itugers,  7  Uich.  Eq.  422;  Morris  o. 
Morris,  17  Jur.966;  21  Eng.  L.  &  Eq.  152.  "Or"  may  be  substituted 
for  "  with  "  where  ((uch  substltntlon  will  make  clear  the  intent  of  the 
testator:  Hailowelf s  Estate,  11  Phila.  55. 

11  Keith  V.  Perry,  1  Desaus.  353. 

12  Hall  V.  Thompson,  23  Hun,  334 ;  Covenhoren  v.  Schuler,  2  Paige* 
122;  21  Am.  Dec.  73. 

13  Lattimer  r.  Blumenthal,  61  How.  Pr.  360;  Mason  v.  Jones,2  Barb. 
S29;  and  see  Bartlett  v.  King,  12  Mass.  543;  Lynch  v.  Hill.  6  Munf.  114: 
Bawson  v.  Clark,  38  Me.  223;  Chambers  o.  Brallsford,  18  Yes.  368;  19 
Yes.  652;  Evens  p.  Griscom,  42  N.  J.  L.  579;  36  Am.  Uep.  542. 

14  3  Greenl.  Cruise,  176.  Compare  Doe  v.  Applin,  4  Term  Bep.  82t 
Doe  V.  Charlton,  1  Man.  &  G.  4^;  Doe  r.  GalUul,  5  Bam.  &  AdoL  621; 
S  Ad.  ft  E.  341. 

15  Trotter  v.  Trotter,  4  BUgh  K.  S.  602.    Compare  S  328,  ante, 

§  343.  Inconsistent  clauses.— If  two  provisions  in 
a  wiil  are  totally  inconsistent  and  irreconcilable,  so  that 
both  cannot  stand,  the  rule  as  apparently  settled  is  that 
the  latter  shall  prevail.^  Bat  every  effort  should  be 
made  to  reconcile  the  conflicting  clauses  before  rejecting 
either.3 

1  Sims  V.  Doughty.  5  Yes.  243:  6  Yes.  102:  Bradstreetv.  Clark,  13 
Wend.  602;  Fraser  v.  Boone,  1  Hill  Gh.  367;  Pierce  v.  Uidley,  1  Baxt, 
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145;  35  Am.  Rep.  709;  Deerin?  v.  Adams.  37  Me.  2M.  Compare  Bradly 
V.  AmiUon.  10  Paige,  2j5;  Weatherhead  v.  Baskerville,  11  How.  969: 
Brown  r.  Cleveland,  58  How.  Pr.  2:)3;  Uoseboom  v.  Roseboom,  81  N.  T. 
966;  Moore  r.  Sanders,  Id  a.  C.  440;  40  Am.  Rep.  703. 

2  Pue  V.  Pue,  1  Md.  Ch.  382;  Malcolm  v.  Malcolm,  3  Cush.  472; 
Baird  v.  Balrd,  7  ired.  £q.  285;  Pace  p.  Bonner,  27  Ala.  307;  Van  Vacli- 
ten  V.  Keator,  63  N.  Y.  02. 

§  344.  Descriptioii  of  property.— A  devise  Is  al- 
ways construed  liberally;  ^  and  words  which  denote  with 
sufficient  certainty  the  property  intended  to  be  devised 
will  be  deemed  enough  by  way  of  description.^  The 
words  " lands,  tenements,  and  hereditaments"  will  pass 
every  species  of  real  property ,>  even  including  money 
directed  to  be  laid  out  in  the  purchase  of  land>  The 
words  **  all  my  lands"  will  pass  a  house  where  a  contrary 
intention  is  not  apparent  from  other  clauses. ^  The  word 
"estate,"  unless  controlled  by  the  context,  passes  every 
kind  of  real  property  .•  So  the  word  **  property"  will  pass 
real  estate ;''  so  of  the  words  "  all  I  am  worth";  ^  or  the 
words  "  all  my  right,"  *  And  a  devise  of  the  "rents,  pi^>- 
fits,  and  income"  of  lands  will  pass  the  land  itself. ^^  So 
real  property  will  pass  under  the  description  of  "  person- 
al," such  being  clearly  the  testator's  intention.^  And 
the  word  "  legacy "  may  apply  to  real  estate  where  the 
intent  so  requires.^  And  land  may  be  devised  with 
reference  to  its  value,  without  a  description  by  metes  and 
bounds.  i>  An  additional  description  of  the  thing  intended 
to  be  devised  will  not  vitiate  the  devise,  and  if  false  must 
be  rejected.^^  An  equity  of  redemption  will  pass  by  the 
same  words  as  other  real  property,  i^ 

1  See  S  343,  an<«. 

2  Pond  V.  Bergh,  10  Paige,  149;  Woods  v.  Moore,  4  Sand.  579.  See 
S  332,  ante. 

3  3  Oreenl.  Cmise,  226. 

4  Rashleigh  v.  Master,  3  Bro.  C.  C.  99;  Doe  v.  TUbmas,  1  Man.  A  GK 
335;  Parker  v.  Marchant,  5  Man.  &  O.  498. 

5  Ewer  V.  Hayden,  Cro.  Ellz.  477. 

6  Doe  0.  White,  I  Ex.  526:  Archer  v.  Deneale,  1  Peters,  585;  Amory 
r.  Meredith,  7  Allen.  3»7.  Compare  S  16i  ante:  Foster  v.  Stewart,  18 
Pa.  St.  23;  Wheeler  v.  Donlap,  13  Mou.  B.  291;  Barnes  v.  Patch,  8  Ves. 
«04. 
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7  Morrison  v.  Hoppe,  15  Jar.  737;  5  Eng.  L.  A  Eq.  199;  tokd  see  "Den 
9.  Payne,  6  Hayw.  104. 

8  Huxstep  r.  Brooman,  I  Bro.  C.  C.  437.  See  also  Pitman  v.  Stev- 
ens, 15  East,  505;  Dewey  v.  Morgan,  18  Pick.  395;  %  332,  ante. 

9  Bosetter  v.  Simmons,  6  Sets:.  A  B.  458. 

10  Kerry  v.  Derrick,  Cro.  Jac.  104;  Anderson  v.  Greble,  1  Asbm.  188. 

11  Doe 9.  Tofleld,  11  East,  246.  The  words  ''give,  devise,  and  be- 
queath" pass  an  estate  of  inheritance  In  lands  in  Pennsylvania: 
Kane's  Estate,  11  Phila.  72. 

12  Hardacre  v.  Nash,  5  Term  Bep.  716;  Newkerk  v.  Newkerk,  2 
Calnes,  845. 

13  NeilBon  «.  Neilson,  6  Paige,  106. 

14  Doe  V.  Boe,  12  Wend.  578;  and  see  Emmery  v.  Hays»  89  IlL  11; 
Evens  p.  Qriscom,  42  N.  J.  L.  579;  Slingsby  v.  Grainger,  7  H.  L.  Cas. 
273,  282. 

15  Philips  9.  Hele,  1  Charlt.  B.  M.  101 ;  8  Greenl.  Cruise,  281, 262. 

§  345.   Descriptioii  of  devisee.— As  it  respects  the 

description  of  devisees,  it  is  enougli  if  the  words  safficiently 
denote  the  persons  intended  by  the  testator,  distingoishing 
them  from  all  other  persons.  ^  A  derise  is  to  be  liberally 
expounded  in  favor  of  the  devisee;^  and  the  cases  are  nu- 
merous in  which  persons  have  been  let  in  as  devisees, 
although  they  were  not  within  the  precise  terms  of  the 
will.s  A  devise  to  Margaret,  daughter  of  A.,  was  held  to 
be  good  as  a  devise  to  her,  although  her  name  was  Mar- 
gery .^  Under  a  devise  to  William  P.,  eldest  son  of 
Charles  P.  of  T.,  who  had  an  eldest  son  but  his  name  was 
Andrew,  it  was  held  that  Andrew  was  entitled  to  take.<^ 
A  nickname  or  a  name  by  reputation  given  by  the  testa- 
tor sufficiently  designates  the  devisee.^  And  a  bastard 
may  take  under  a  devise  to  him  by  a  name  gained  by 
reputation.7  The  word  "children"  in  a  will  must  be 
understood  in  its  primary  sense  and  simple  signification 
when  that  can  be  donQ;^  and  if  there  is  nothing  in  the 
will  to  show  that  the  testator  intended  to  use  the  word  in 
a  different  sense,  it  will  not  be  held  to  include  illegitimate 
offspring,  step-children,  children  by  marriage  only,  grand- 
children, or  more  remote  descendants.^  The  word  "is- 
sue" embraces  both  children  and  grandchildren  ;i<>  but 
the  whole  context  of  the  will  must  be  taken  into  consider- 
ation, and  the  word  will  be  held  to  mean  children  upon  a 
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slisfht  indication  that  sach  was  the  testator's  intent.^ 
The  word  "  descendants  "  is  a  good  term  of  description, 
and  includes  all  who  proceed  from  the  body  of  the  person, 
named. ^  A  devise  to  a  person  by  the  designation  of 
"heir"  is  Toid,  unless  it  is  shown  by  the  will  that  heir 
apparent  was  intended.^  The  word  *' relations"  and 
*' family"  will  be  understood  to  mean  "next  of  kin," 
unless  the  context  requires  a  different  interpretation.^^ 
The  words  '* nearest  relation"  in  a  will  are  to  be  taken 
collectively,  as  much  as  kindred  or  heir,  and  do  not  mean 
some  single  person.^ 

1  Rivers'  Case,  1  Atk.  410;  Bate  v.  Amherst,  Baym.  T.  82;  Doe  v. 
Hallett,  I  Maule  &  S.  124;  and  see  Adams  v.  Jones,  16  Jar.  159;  9  £ng. 
Jj.  A  £q.  2(i8;  Bemasconi  v.  Atkinson,  23  Law  J.  Bep.  N.  8.  184;  2S 
£ng.  L.  &  £q.  207 ;  Gardner  v.  Hyer,  2  Faige,  11. 

2  See  S  343,  antei  Carter  v.  Balfonr,  19  Ala.  814;  Yoorhees  v.  Yoor- 
]iees,6N.J.  £q.  1. 

3  See  Boyle  p.  Hamilton,  4  Yes. '439:  Bamasconi  v.  Atkinson,  28 
Law  J.  Bep.  n.  S.  184:  23  Eng.  L.  A  £q.207;  Izard  v.  Isard,  2  Desaus. 
803;  Havergal  9.  Harrison,  7  Beav.  49. 

4  Ojmes  9.  Kemsley,  1  Freem.  293. 

5  Pitcaime  v.  Brase,  Finch,  403;  and  see  Doe  v.  Hathwaite,  8 
Bam.  &  Aid.  682. 

6  Byers  v,  Wbeeler,  22  Wend.  190;  and  see  Beaumont  v.  Fell,  2  P. 
Wms.  141. 

7  Swalne  v.  Kennerley,  1  Yes.  A  B.  469:  Wilkinson  v.  Adam,  1  Yes. 
A  B.  422;  Bivers'  Case,  1  Atk.  410. 

8  Palmer  v.  Horn,  84  N.  T.  516. 

9  Ward  v.  Sutton,  5  Ired.  Eq.  421 ;  Cramer  v.  Pinckney,  8  Barb.  Cb. 
475:  Hughes  v.  Hughes,  12  Mon.  B.  115;  Mowatt  v.  Carow,  7  Paige,  828; 
Collins  V.  Hoxie,  9  Paige,  88;  Yan  Yoorhis  v.  Briutnall,  28  Hun,  260; 
Castner's  Appeal.  88  Pa.  St.  478. 

10  Kingsland  v.  Bapelye,  3  Edw.  Ch.  1;  and  see  Merest  v.  James,  1 
Brod.  &  B.  484;  Luadlngton  v.  Kime,  1  Baym.  Ld.  205;  Minter  v. 
Wraith,  13  Sim.  52;  Pope  v.  Pope,  21  Law  J.  Kep.  N.  S.  Gh.  276;  9 
Eng.  L.  A  Eq.  193:  Williams  v.  Teale,  6  Bare,  239;  Womrath  v.  M'Coiv 
mick,  51  Pa.  St.  504. 

U  Palmer  v.  Horn,  81  "S.  T.  516;  Pmen  v.  Osborne,  11  Sim.  133; 
Yoller  V.  Caiter,28  Eng.  L.  ft  Eq.  267;  Jackson  v.  Merrill,  6  Johns.  185. 

12  Crossly  v.  Clare.  Amb.  397.  See  Beals  v.  Grisford,  13  Sim.  592; 
Styth  9.  Monro,  6  Sim.49;  Mowatt  v.  Carow,  7  Paige,  328. 

13  Heard  v.  Horton,  1  Denio,  165;  Burchett  v.  Durdant,  2  Yent.  311. 
Compare  Smith  e.  Folwell,  1  Binn.646;  Daly  v.  James,  8  Wheal.  495; 
Fiske  V.  Keene,35  Me.  349;  Bowes  v.  Porter,  4  Pick.  198. 

14  Grant  v.  Lyman.  4  Boss.  292.  A  devise  to  A  and  family  Is  to  A 
and  his  wife  and  childreu:  Hall  v.  Steohens,  65  Mo.  670;  27  Am.  Bep. 
802.    Compare  Pigg  v.  Clark,  Law  B.  3  Ch.  Div.  672. 

15  3  Greenl.  Cruise,  222;  Pyot «.  Pyot,  1  Yes.  835.  See  Doe  v.  Over* 
I  Taunt.  263. 


409  DsviSB.  §§  346-347 

§  346.  Devises  to  charitable  nses.— It  was  former- 
ly held  in  England,  in  consequence  of  the  statute  of  43 
Eliz.  c.  4,  called  "  the  statute  of  charitable  uses/'  tha^t  a 
devise  to  a  corporation  for  a  charitable  use  was  valid,  as 
operating  in  the  nature  of  an  appointment.^  But  by 
statute  of  9  Creo.  2,  c.  36,  devises  to  charitable  uses,  with 
certain  exceptions,^  are  rendered  void.*  In  this  country 
every  corporation  is  competent  to  take  and  hold  real 
estate  by  devise,  unless  expressly  disqualified  by  stat- 
ute; ^  and  it  has  even  been  held  that  a  devise  to  a  volun- 
tary unincorporated  association  may  be  valid.^  And 
devises  for  purposes  denominated  "charitable"  are  such 
favorites  with  our  courts,  that  all  instruments  where 
they  are  concerned  are  liberally  construed,  in  order  that 
they  may  be  sustained.^  Although  g^eat  uncertainty 
may  exist  as  it  respects  the  persons  or  objects  of  the 
devise,  yet  the  court  will  execute  it  as  nearly  as  it  canJ 
The  devise  will  not  be  defeated  if  the  intended  object 
thereof  can  be  identified.* 

1  S  Greenl.  Cruise,  22.  Ree  Att.-Oen.v.Brenton,2ye8. 425;  Att.- 
Gen.  V.  Mayor  etc.  1  Bligh  N.  S.  347;  Grimes  v.  Harmon,  35  Ind.  198; 
Btaotwell  V.  Mott,  2  Sand.  Gh.  45. 

2  See  Att.>Gen.  «.  Goddard,  1  Turn.  A  B.  848;  Att.-Gen.  e.  Tan- 
cred,  3  Ves.  641. 

3  8  Greenl.  Cruise,  22;  Corbyn  v.  French,  4  Yes.  427;  Att.-Gen.  v. 
Weymouth,  ^mb.  20;  Finch  v.  Squire,  10  Ves.  41. 

4  Boone  Corp.  S  53. 

5  Boone  Corp.  §327;  and  see  Cmm's  Appeal,  66  Pa.  St.  474. 

6  Adye  v.  Smith,  44  Conn.  60;  26  Am.  Bep.  424;  Brown  v.  Kelsey, ) 
Cusb.243j  Ould  V.  Washington  Hospital,  95  u.  S.  803;  Girard  v.  Phila- 
delphia, 7  Wall.  1;  Preacher's  Aid  Society  v.  Rich,  45  Me.  552;  Power 
V.  Cassidy,  79  N.  Y.  602 ;  35  Am.  Bep.  550;  Simpson  v.  Welcome,  72  Me. 
496;  39  Am.  Bep.  349;  Bhymer's  Appeal,  93  Pa.  St.  142;  89  Am. Bep.  73a. 


J.  Bep.  N.  B.  Ch.  198;  3  Snff.  L.  &  £q.  164;  City  ol  Fmiadelphia  v, 
Girard's  Heirs^S  Pa.  St.  28.  Compare  Beekman  v.  Bonsor,  23  N.  T. 
298:  Gilman  v.  Hamilton,  16  Hi.  225;  Brown  v.  Concord,  83  N.  H.  285; 
Holmes  v.  Mead,  52  N.  T.  332;  Boone  Corp.  §  340. 

8  See  First  Baptist  Church  v.  Bobberson,  71  Mo.  326:  Miller  v.  At- 
kinson, 63  N.  C.  537;  Henser  v.  Harris,  42  111.  425;  Nichols  o.  Allen,  180 
Mass.  211 ;  89  Am.  Bep.  445. 

§  347.  Iiapsed  devise.— A  lapse  is  a  failure  of  the 
devise  by  the  death  of  the  devisee  in  the  lifetime  of  the 
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testator.  1    And  by  the  rale  of  the  English  law,  although 
the  devise  be  to  A  and  hia  heirs,  yet  if  A  dies  before  the 
testator,  his  heirs  will  not  take  anything  by  the  devise, 
the  word  "heirs"  being  used  only  as  a  word  of  limita- 
tion to  denote  the  quantity  of  estate  given,  and  not  to 
describe  the  heirs  of  A,  or  to  give  them  anything.^    But 
an  English  statute  has  altered  this  rule  of  law,  by  a  pro- 
vision that  if  the  devisee  dies  in  the  lifetime  of  the  testa- 
tor, leaving  issue  alive  at  the  testator's  death,  the  deviso 
does  not  lapse,  unless  a  contrary  intent  appears  in  the 
will.*    And  similar  statutory  provisions  have  been  enact- 
ed in  many  of  the  States  of  the  Union.^    But  if  the 
devisee  dies,  leaving  no  issue  alive  at  the  death  of  the 
testator,  the  devise  lapses  by  the  common  law.s    In  case 
of  a  devise  to  several  in  succession,  and  the  iirst  devisee 
refuses,  or  is  incapacitated  to  take,  the  devise  does  not 
lapse,  but  passes  to  the  next  in  succession.^    An  interest 
which  has  lapsed  by  the  death  of  the  devisee,  in  the  life- 
time of  the  testator,  descends  to  the  heir  at  law  of  the 
testator,  notwithstanding  a  general  residuary  devise  con- 
tained in  the  willj    An  estate  devised  upon  a  trust  does 
not  lapse  by  the  death  of  the  trustees  in  the  lifetime  of 
the  testator.^    But  land  devised  upon  a  trust  which  is 
void,  as  tending  to  create  a  perpetuity,  descends  to  the 
heir.9  • 

1  Bnrt.  Real  Prop.  S'<n5:  8  Greenl.  Cruise,  182.  See  Andrew  v. 
Bible  Soc.  4  Sand.  156. 

2  Brett  v.  Bygden,  Plow.  341;  Hutton  v.  Simpson,  2  Vera.  722; 
Busby  V.  Greenslate.  1  Strange,  445;  Warner  v.  White,  3  Brown  Pai'l. 
C.  435;  and  see  Anderson  v.  Parsons,  4  Me.  486;  Strong  v.  Beady,  9 
Humph.  168;  Fisher  v.  Hill,  7  Mass.  b6;  Gore  v.  stepueus,  1  Dana,  203. 
The  words  "  and  to  bis  heirs  forever,"  in  a  devise,  do  not  pass  any 
estate  to  the  heirs  of  a  devisee,  unless  from  the  whole  will  it  was 
clearly  the  Intent  of  the  testator:  Rhodes  ».  June,  15  N.  Y.  Week.  Dig. 
826;  Gill  V.  Bronwer,  37  N.  Y.  54>);  Thurber  v.  Chambers,  66  N.  Y.  42. 

3  Stat.  1  Vict.  c.  26,  §  33.  See  Griffiths  v.  Gale,  12  Sim.  354;  Johnson 
r.  Johnson,  3  Hare,  157. 

4  See,  as  to  the  statute  of  Pennsylvania :  Martlndale  v.  Warner,  15 
Pa.  St.  471.  California:  Cal.  Civ.  Code,  S  1310.  A  wife  is  not  a  relation 
of  her  "  husband  "  within  a  statute  saving  from  lapse  a  devise  to  a 
••  child  or  other  relation  "  of  the  testator's,  who  dies  before  the  testa* 
tor;  Cleaver  v.  Cleaver,  30  Wis.  96;  20  Am.  Kep.  30. 

5  Ballard  v.  Ballard,  18  Pick.  41. 
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6  DeSay  v.  Inring.  5  Denio,  649;  Teaton  v.  Boberts,  28  K.  H.  499; 
Perry  v.  Logan.  5  Blcn.  202. 

7  Doe  V.  Underdown,  WUles,  293 ;  Brewster  v.  McCall»  15  Conn.  274; 
Ferguson  v.  Hedges.  1  Har.  (Del.)  524:  Havden  v.  Stoughton,  6  Pick* 
028;  Greenev.  Dennis,  6  Conn.  293;  16  Am.  Dec.  58. 

8  Att.>6en.  v.  Downing,  Amb.  571. 

9  HUlyard  V.  MUler,  10  Pa.  St.  826. 
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JOINT  ESTATES. 

S948.  In  general. 

S849.  Mature  of  joint  tenancy. 

S  350.  Joint  tenancy,  bow  created* 

SS51.  Properties  of  Joint  tenancy. 

S  352.  Sarvlvorsbip. 

S  853.  Otber  Incidents  of  Joint  tenancy. 

S  354.  Trustees  as  Joint  tenants. 

S  355.  Dissolution  of  Joint  tenancy. 

S  356.  Estates  In  coparcenary. 

S  857.  Nature  of  tenancy  In  common. 

%  858.  Creation  of  tenancy  in  common. 

S359.  Possession  by  one  co-tenant. 

S  360.  One  co-tenant  may  sue  another. 

S  361.  Actions  against  strangers. 

S  362.  Improvements,  repairs,  taxes,  eto. 

S  363.  Conveyances  by  tenants  in  common. 

S864.  Estates  in  partnership. 

§365.  Joint  mortgages. 

$366.  Tenants  by  entirety. 

S367.  Partition. 

S  868.  Who  may  have  partition. 

S  869.  Parties  defendant  in  partition. 

•S  370.  Judgment  or  decree  in  partition. 

S  371.  Warranty  in  partition  deeds. 

§  348.  In  general.— Beal  property  owned  by  a  slDp^le 
person  is  said  to  be  held  in  severalty ;  that  is,  he  holds  it 
in  Iiis  own  right  only,  without  any  other  person  being 
joined  with  him  in  point  of  interest,  during  his  estate 
tiierein.^  Sucli  property  is  usually  held  in  this  way,  and 
therefore  the  general  rules  and  doctrines  respecting  es- 
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tates,  nothing  appearing  to  the  contrary,  are  sappoeed  to 
have  reference  to  estates  held  in  severalty.^  But  the 
title  to  real  property  is  sometimes  Tested  in  two  or  more 
persons,  and  this  has  given  rise  to  joint  estates,  three 
kinds  of  which  are  known  to  the  common  law,  namely: 
estates  in  joint  tenancy,  in  coparcenary,  and  in  common.* 

1  2  Blackst.  Com.  179;  1  Oreenl.  GnUse.  828. 

2  2  Blackst.  Com.  179. 

8  2  Blackst.  Com.  179;  1  Greenl.  Cruise,  828;  4  Kent  Com.  S57 

§  349.  Nature  of  a  joint  tenancy y— An  estate  in 
joint  tenancy  occurred,  at  common  law,  where  lands  or 
tenements  were  granted  to  two  or  more  persons,  to  hold 
in  fee-simple,  fee-tail,  for  life,  for  years,  or  at  will.^  And 
there  may  be  also  an  estate  of  joint  tenancy  in  remainder.^ 
All  the  persons  named  in  the  instrument  as  grantees  take 
a  joint  estate,  and  are  called  joint  tenants.*  An  equal  in- 
terest is  created  in  all  the  persons  who  take  under  the 
grant;  ^  and  a  grant  which  defines  the  interest  which  each 
is  to  take  does  not  create  a  joint  tenancy,  but  a  tenancy 
in  common. 5  For  the  purposes  of  tenure  and  survivor- 
ship, each  joint  tenant  is  the  holder  of  the  whole  estate;  ^ 
but  for  purposes  of  alienation,  each  has  only  his  own 
shareJ  Prior  to  the  abolition  of  tenures,  title  by  joint 
tenancy  was  favored  by  the  English  law,^  but  since  that 
time  the  title  has  been  less  favorably  regarded  by  the 
courts;^  and  in  this  country  it  is  the  general  statutory 
rule  that  every  estate  granted  or  devised  to  two  or  more 
persons  is  to  be  deemed  a  tenancy  in  common,  unless  a 
different  tenure  is  clearly  expressed  or  implied  in  the  in- 
strument creating  the  estate.^^  In  some  of  the  States, 
however,  the  case  of  joint  trustees  is  specially  excepted 
from  the  operation  of  the  statutes,  and  the  rules  of  the 
common  law  govern,  ^ 

1  2  Blackst.  Com.  180;  1  Greenl.  Crolse,  829;  Martin  v.  Smith,  5 
Blun.  16;  6  Am.  Dec.  399. 

2  Co.  Lltt.  183  6 ;  1  Oreenl.  Cniise,  830;  and  see  Campbell  v.  Heron. 
1  Tayl.  199;  WlRgln  ».  WIggln.  43  N.  H. Ml. 

3  Lltt.  277*  1  Greenl.  Cruise,  829. 
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4  Co.  Lltt.  180  5;  Coster  v.  Lorlllard,  14  Wend.  SS&i  Sbiels  v.  Stark,- 
14  Ga.  429.  ^ 

5  Craig  v.  Taylor,  6  Mon.  B.  457. 

6  Coster  v.  Lorlllard,  14  Wend.  336. 

7  1  Washb.  Real  Prop.  406;  Wms.  Real  Prop.  112;  and  see  Hector  v.- 
Waugh,  17  Mo.  13. 

8  See  Wms.  Ileal  Prop.  109;  RIgden  v.  Vallier,  8  Atk.  734;  Martin  r. 
Smith,  5Binn.  16;  6  Am.X>ec.  400;  4  Kent  Com.  361. 

9  Rlgden  v.  VaUler,  3  Atk.  734 ;  FIstier  »,  Wigg,  I  P.  Wms.  14,  n. ;  and 
see  Bambaugta  v.  Bambaugh,  11  Serg.  A  B.  191;  Martin  v.  Smith,  5 
Blun.  16. 

10  See  1  N.  Y.  Rev.  Stat.  727,  §  44;  MlUer  v.  Miller,  16  Mass.  69;  Wl*i 
wall  p.  Wilkins,.^  Vt.  87;  Nichols  v,  Denny,  37  Miss.  59;  Evans  t;.  Brit- 
tain,  3  Serg.  &  B.  135.  An  estate  in  Joint  tenancy  Is  not  known  in 
Ohio:  Wilson  v.  Fleming,  13  Ohio,  68;  Miles  v.  Fisher,  10  Ohio,  1.  And 
it  is  said  not  to  exist  In  Connecticut:  Phelps  v.  Jepson,  1  Boot, 43. 
But  see  Benedict  v.  Gaylord,  11  Conn;  337. 

11  See  1  N.  Y.  Rev.  Stat.  727.  §44;  Parsons  v.  Boyd,  20  Ala.  112; 
Greer  t>.  Blanchar,  40  Cal.  194;  Webster  v.  Vandeventer,  6  Gray,  428. 
It  is  said  that  the  principal  use  of  a  joint  tenancy  in  England  now  is 
to  vest  estates  in  trustees:  Wms.  Real  Prop.  HI. 

§  350.  Joint  tenancy,  how  created.— An  estate 
in  joint  tenancy  can  only  arise  by  purchase  or  grant, 
that  is,  by  the  act  of  the  parties,  and  never  by  the  mere 
act  of  law.i  And  at  common  law,  if  an  estate  be  granted 
to  a  plurality  of  persons,  as,  for  instance,  to  A  and  B,  and 
their  heirs,  without  any  restrictive,  exclusive,  or  explan- 
atory words,  this  makes  them  immediately  joint  tenants 
in  fee  of  the  lands.^  But  joint  tenancies  not  being  now 
favored,  either  at  law  or  in  equity ,s  the  courts  are  in- 
clined to  seize  upon  any  expression  indicating  an  inten- 
tion to  give  a  separate  interest  to  each.^  And  such  a 
tenancy  will  never  be  inferred  where  a  testator  meant 
division.6  A  joint  tenancy  may  be  created  as  well  by 
disseizin  as  by  deed  or  devise,  and  joint  disseizors  may 
be  joint  tenants.^ 

1  2  Blackst.  Com.  180;  Freem.  Cotenancy,  S 17.  See  McPQerson  v. 
Snowdeu,  19  Md.  230. 

.  2  2  Blackst.  Com.  180;  S  350,  ante ;  and  see  Bigden  v,  Vallier,  3  Atk. 
731;  Dottr.  Wflbou,  1  Bay,  437;  Webster  v.  Vandeventer, «  Gray,  428; 
Haunau  v.  Towers.  3  liar.  &  J.  147;  5  Am.  Dec.  427;  Whltridge  v, 
Barry,  42  Md.  161;  GUbert  v.  Bichards,  7  Vt.  208. 

3  %3!)0,antf. 

4  Galbralth  v.  Galbralth,  3  Serg.  &  R.  392:  Partridge  v.  Colegate,  8 
Bar.  &  McH.  399;  Duncan  v.  Forrer.  6  Binn.  I93. 

Bo  >NB  Bbal  PnoF.~85. 
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5  Martin  v.  Smith,  5  BIdh.  16 ;  Bagley  v.  Cook.  S  Drew.  6G2 ;  Gordon 
V.  Atkinson,  1  De  Gex  &  S.  478;  Hart  v.  Marks,  4  Bradf.  161 ;  Bobertsou 
.V.  Fraser,  Law  B.  6  Ch.  App.  699;  Uyves  v.  Ryves,  Law  R.  II  £q.  641. 

*6  Putney  v.  I>res8er,  2  Met.  583;  Allen  v  Holton,  20  Pick.  438. 

§  351.  Properties  of  joint  tenancy.— The  proper- 
ties of  an  estate  in  joint  tenancy  are  derived  from  its 
•nnity,  viz.,  of  interest,  title,  time,  and  possession;  in 
other  words,  joint  tenants  have  one  and  tlie  same  inter- 
est, accruing  by  one  and  the  same  conveyance,  commenc- 
ing at  one  and  the  same  time,  and  held  by  one  and  the 
same  undivided  possession.^  As  it  resi>ect8  unity  of  in- 
terest, one  joint  tenant  cannot  be  entitled  to  one  period 
•of  duration  or  quantity  of  interest,  and  the  other  to  a 
•different  one.^  Thus,  one  cannot  be  tenant  for  life  and 
the  other  for  years,  nor  can  one  be  tenant  in  fee  and  the 
other  in  tail;  ^  but  it  is  said  that,  if  an  estate  be  limited  to 
two  persons,  and  to  the  heirs  of  one  of  them,  they  are 
joint  tenants  for  life.*  Unity  of  title  requires  that  the 
estate  of  joint  tenants  must  be  created  by  the  same  act  or 
instrument,  whether  legal  or  illegal,  as  by  one  and  the 
same  grant,  or  by  one  and  the  same  disseizin.<»  And 
unity  of  time  requires  that  the  estate  be  vested  in  all  the 
joint  tenants  at  the  same  period,  as  well  as  by  the  same 
title.<^  In  respect  to  unity  of  possession,  joint  tenants  are 
said  to  be  seissed  per  my  etper  tout;  that  is,  each  of  them 
has  the  entire  possession,  as  well  of  every  part  as  of  the 
whole.7 

1  2  Blackst.  Com.  180;  1  Oreenl.  Cruise,  832, 833;  Overton  v.  Lacy, 
6  Mon.  13;  17  Am.  Dee.  111. 

2  2  Blackst.  Com.  181. 

3  Co.Litt.  188. 

4  1  Oreenl.  Cruise,  831, 833.  See  Cray  v.  Willis,  2  P.  Wms.  fiSO. 

6  2  Blackst.  Com.  181. 

6  Co.  Lltt.  188;  1  Greenl.  Cruise,  834;  2  Blackst.  Com.  181. 

7  2  Blackst.  Com.  182;  Overton  v.  Lacy,  6  Mon.  13;  17  Am.  Dec.  HI; 
S  350,  ante, 

§  352.    BnrvivorBhip.— From  the  intimate  union  of 
interest  and  possession  which  exists  between  joint  ten- 
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ants,  there  arises  the  most  important  incident  of  an  es«- 
tate  in  joint  tenancy,  namely,  the  jus  accrescendi,  or  righfii 
of  survivorship;!  by  which  it  is  meant  that,  upon  the- 
death  of  one  joint  tenant,  the  enire  estate  remains  to  the- 
JBurvivors,  and  at  length  to  the  last  survivor,  and  doeS' 
not  pass  to  the  heirs  or  other  representatives  of  the  de- 
ceased co-tenant.2    The  survivor  shall  alone  be  entitled 
to  the  whole  estate,  whatever  it  be,  which  was  created  by 
the  original  grant.^    Two  corporations  cannot  be  joint- 
tenants  together,  because,  each  being  perpetual,  there 
can  be  no  survivorship  between  them.*^    And  a  corpora-- 
tion  cannot  be  a  joint  tenant  with  a  natural  person,  for 
the  alleged  reason  that  there  is  no  mutuality  of  survivor- 
ship between  them.*    The  incident  of  survivorship  was 
not  favored  in  equity  ;0    and  in  this  country  the  rufe  of 
survivorship  has  been  abolished  by  statute  in  many  of 
the  States,  specially  excepting,  as  already  noticed,  the 
case  of  joint  trustees.?    In  other  States,  devises  or  grants 
to  several  are  taken  to  be  tenancies  in  common,  unless 
the  instrument  creating   the  estate  expressly  declares 
otherwise,  excepting,  however,  estates  to  joint  trustees.^ 

1  See  Co.  Litt.  181  d;  1  Oreenl.  Cruise,  836. 

2  2  Blackst.  Com.  183;  Cray  v.  Willis.  2  P;  Wms.  530;  Brompton  v, 
Alkls,  2  Veni.  656;  DeWitt  v.  San  Fraacisco,  2  Cal.  289. 

8   2  Blackst.  Com.  184;  Overtoa  v.  Lacy,  6  Mon.  13;  17  Am.  Dec.  111. 

4  DeWitt  V.  San  Fraacisco,  2  Cal.  289;  Lyster  o.  Klrkpatrick,  26 
Up.  Can.  Q.  B.  217. 

5  2  Blackst.  Com.  184;  and  see  1  OreenL  Cruise,  839;  Telfair  v* 
Howe,  3  Bicli.  Eq.  235. 

6  BlKden  v.  Vallier.  3  Atk.  731:  GK>uld  v.  Kemp,  2  Mylne  &  K.  809: 
Baudairo.  Phillips,  3  Mason,  386.  Compare  Barclay  v.  Heudrick,  8 
Dana,  380. 

7  See  §343,  ante.  Estates  of  joint  trustees  are  not  excepted  in 
Kew  Jersey :  Boston  Frankllnite  Co.  r.  Condit,  19  N.  J.  £q.  394;  nor 
in  Kentucky:  .Sanders  v.  Morrison,  17  Moii.  54;  13  Am.  Dec.  161. 

8  See  1  K.  Y.  Rev.  Stat.  727,  S  44;  4  Kent.  Com.  361;  Shaw  v.  Hear- 
sey,  5  Mass.  522;  Seraeant  v.  Steinberger,  2  Ohio,  305;  Webster  v.  Van- 
deventer,  6  Gray,  428;  Purdy  ».  Purdy,  3  Md.  Ch.  647. 

§  353.  Other  incidents  of  joint  tenancy.— Among 
other  incidents  of  an  estate  in  joint  tenancy  are  the  fol- 
lowing: livery  of  seizin  made  to  one  joint  tenant  will 
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inure  to  all;  ^  so  an  entry  or  re-entry  made  by  one  is  as 
effectual  as  if  it  were  the  act  of  all;  ^  and  the  occupation 
by  one  ia  prima  facie  an  occupation  by  all.^  If  joint  ten- 
ants make  a  lease,  and  the  lessee  surrenders  to  one  of 
them,  this  will  inure  to  all.^  If  waste  of  the  joint  estate 
be  commited  by  one  joint  tenant,  the  other  is  entitled  tp 
an  action  of  waste  against  him  by  construction  of  the 
statute  Westm.  2,  c.  22.^  And  by  statute  4  &  5  Ann. 
c.  16,  one  joint  tenant  may  maintain  an  action  of  account 
against  the  other,  who  isiloue  had  received  the  whole  prof* 
its  of  the  joint  estate.^  Joint  tenants  must  join  in  an 
action  for  the  possession  of  land  jointly  held;?  and  one 
can  neither  sue  nor  be  sued  alone,  in  respect  to  the  joint 
estate,  if  advantage  be  properly  taken  of  the  omission  to 
join  his  co-tenants.^  Either  joint  tenant  may  convey  his 
share  of  the  estate  to  a  co-tenant  or  to  a  stranger;  ^  but  a 
devise  of  his  share  would  be  inoperative,  since  the  right 
of  survivorship  would  take  precedence  of  the  devise.^^ 
Kor  can  one  joint  tenant  bind  his  co-tenant  by  a  contract 
for  the  sale  of  the  joint  estate,  without  prior  authority 
from  his  co-tenant,  or  by  his  subsequent  ratiHoation  of 
the  contract.  11 

1  Co.Litt.49  5. 

2  2  Blackst.  Com.  182;  1  Greenl.  Cruise,  &i4. 

3  Ford  V.  Orey,  ti  Mod.  44;  Small  v.  Clifford,  38  Me.  213.  Compare 
Drane  v.  Gregory,  6  Mou.  B.  bid.  Ttiere  cau  be  neitlier  courtesy  uor 
dower  of  aii  estate  iu  Juiut  teuancy :  1  GreeuL  Cruise,  b42,  U43.  l>ower 
is  allowed  by  statute  iu  Mississippi:  James  o.  Kowau,  (i  bmedes  ^  M. 

i  2  BlaclLSt.  Com.  182;  1  Greenl.  Cruise,  844. 

5  2  Blackst.  Com.  183;  Shiels  v.  Stark,  14  Ga.  429. 

6  1  Greenl.  Cruise,  845:  Fauning  9.  Chadwick,  3  Pick.  423.  Assump- 
sit is  now  tlie  usual  remedy:  see  4  Keut  Com.  'MH;  tiargeut  0.  Parsous, 
U  Mass.  152. 

7  Dewey  0.  Lambior,  7  Cal.  347. 

8  2  Blackst.  Com.  182;  1  Wms.  Saund.  291/;  Webster  v.  Vande- 
veuter,  6  Gray,  428.    Compare  Mitchell  v.  Tarbutt,  6  Term  Jtep.  ()dl. 

9  Kector  p.  Waugh,  17  Mo.  13 :  Shaw  v.  Hearsey,  5  Mass.  522 ;  Denne 
V.  Judge,  11  East,  288;  Gates  v.  Salmou,  35  Cal.  588. 

10   Co.  Litt.  185  & ;  1  Wash.  Beal  Prop.  412 ;  Duncan  v.  Forrer,  6  Binn. 
193. 
U   Uaaks  0.  Euloe,  33  Tex.  624. 
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§  354.  TniBtees  as  joint  tenants.— Generally  speak- 
ing,  co-trustees  are  joint  tenants  of  the  estate  vested  in 
them,  and  it  will  go  to  the  survivor.^  Even  in  those 
States  where  the  rule  of  survivorship  is  abolished  as  to 
ordinary  joint  estates,  an  exception  is  made  in  the  cases 
of  estates  given  to  two  or  more  trustees.^ 

1  Babe  v.  Fyler,  10  Smedes  &  M.  440:  Shook  v.  Shook,  19  Barb.  653; 
Parsons  v.  Boyd,  20  Ala.  112;  Shartz  v.  ITnangst,  3  Watts  ft  S.  45;  Gray 
V.  Lynch,  8  Olll,  423;  Warden  v.  Blchards,  11  Gray,  278. 

2  See  S$ 350,  353,  ante:  Webster  v.  Vande venter,  6  Gray,  428.  A 
conveyance  to  a  trustee  for  the  use  and  benefit  of  two  or  more  persons 
vests  the  equitable  estate  In  the  eettuis  que  trust  as  joint  tenants: 
Greer  v.  Blanchar,  40  CaL  194. 

§  355.  Dissolution  of  joint  tenancy  .—A  joint  ten« 
ancy  may  be  severed  and  destroyed  by  the  destruction  of 
any  of  its  constituent  unities,^  except  that  of  time,  which, 
as  it  relates  solely  to  the  commencement  of  the  joint  es- 
tate, cannot  be  affected  by  any  subsequent  transaction. ^ 

1  1  Greenl.  Cruise,  847;  Denne  v.  Judge.  11  East,  288;  Chester  v. 
WUlan,  2  Saund.  96;  Brown  v.  Balndle,  3  Yes.  257;  Simpson  v.  Am- 
mons,  1  Binn.  175.   See  §  367.  post. 

2  2  Blackst.  Com.  185;  1  Greenl.  Cruise,  847.  A  mortgage  executed 
bv  two  out  of  three  joint  tenants  is  a  severance  of  the  Joint  tenancy : 
Simpson  V.  Ammons,  1  Binn.  175;  2  Am.  Dec.  425. 

§  356.  Estates  in  ooparoenary.— The  estate  in  co- 
parcenary arises,  at  common  law,  where  a  man  dies  seized 
of  an  inheritance,  and  his  next  heirs  are  two  or  more 
females  or  their  representatives,  in  which  case  the  estate 
descends  to  all  of  them  jointly,  and  these  co-heirs  are 
called  coparceners.!  So  in  England  this  estate  arises  by 
particular  custom,  as  in  gavelkind,  by  descent  of  the 
lands  to  all  the  males  in  equal  degree,  as  sons,  brothers, 
uncles,  etc.2  In  either  of  these  cases  all  the  parceners 
together  make  but  one  heir,  and  have  but  one  estate 
among  them.s  Coparceners,  like  joint  tenants,  have  the 
same  unities  of  interest,  title,  and  possession.*  But  there 
is  no  survivorship  incident  to  this  estate ,"  and  coparceners 
always  claim  by  descent,  while  joint  tenants  always 
claim  by  purchase.®    Courtesy  and  dower  are,  however, 
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incident  to  estates  in  coparcenary.?  The  estate  may  be 
dissolved  by  the  alienation  of  one  coparcener  to  a  Strang- 
er,8  by  partition,^  or  by  the  whole  at  last  descending  to 
one  of  the  coparceners.^  In  the  United  States  land  de- 
scends to  all  the  children,  whether  male  or  female,  equally, 
and  they  take  as  tenants  in  common,  and  not  as  parcen- 
ers, ^i    Hence  the  English  doctrines  relating  to  estates  in 

coparcenary  are  deemed  of  little  importance  in  this  coan- 
try.12 

1  2  Blackst  Com.  188;  I  OreenL  Cruise,  859. 

2  2  Blackst.  Com.  188. 

5  2  Blackst.  Com.  188;  Bart.  Beal  Prop.  §316;  Hoflftr  «.  Dement,  5 
Gill,  137;  and  see  Leigh  o.  Shepherd,  2  Brod.  &  B.  465. 

4  1  Oreenl.  Cruise,  859, 860.  See  Gill  v.  FftonUeroy,  8  Moo.  B.  177; 
Uanchester  v.  Doddridge,  3  Ind.  360. 

6  Co.  Litt.  164 ;  4  Kent  Com.  864. 

6  2  BlaclLSt.  Com.  188. 

7  1  Greenl.  Cruise,  862. 

8  1  Greenl.  Cruise,  862;  Co.  Litt.  175  a. 

9  1  Greenl.  Cruise,  863;  Burt.  Beal  Prop.  {818;  and  see  Wildy  v. 
Barney,  31  Miss.  652. 

10  2  Blackst.  Com.  191. 

11  See  4  Kent  Com.  367;  1  Wash.  Beal  Prop.  415;  Ualcolmv.  Rogers, 
5  Cowen,  186 ;  15  Am.  Dec.  484.  In  Maryland  they  take  as  coparceners : 
Hoffar  V.  Dement.  5  Gill,  132. 

12  See  4  Kent  Com.  367;  Coles  v.  Wooding,  2  Pat.  A  H.  197;  Camp- 
bell V.  Wallace,  12  N.  H.  362;  37  Am.  Dec.  219;  Stevenson  v,  Colierin,  *20 
N.  H.  150. 

§  357.  Nature  of  tenancy  in  common.— A  tenancy 
in  common  arises  where  two  or  more  persons  hold  lands 
or  tenements  in  fee-simple,  or  for  term  of  life  or  years, 
by  several  and  distinct  titles,  and  occupy  the  same  lands 
and  tenements  in  common.^  Unity  of  right  of  possession 
merely  is  all  that  is  required  between  tenants  in  com- 
mon.2  One  may  hold  his  part  in  fee,  and  another  for  life ; 
one  may  hold  by  descent,  the  other  by  purchase;  the  one 
by  purchase  from  A,  the  other  by  purchase  from  B;  the 
estate  of  one  may  have  been  vested  fifty  years,  of  the 
other  but  yesterday,  and  the  like.^  In  short,  they  have 
several  and  distinct  estates  in  their  respective  parts,  thus 
differing  from  joint  tenants  who  have  the  land  by  one 
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joint  title  and  in  one  right.^  And  the  estate  of  a  tenant 
in  common  is  subject  to  the  same  dispositions,  incidents, 
and  charges  as  an  estate  owned  in  severalty. 6  Courtesy 
and  dower  are  incident  thereto;  ^  but  there  is  no  sutvIt- 
orship  among  tenants  in  common/  and  on  the  death  of 
one  his  interest  passes  to  his  heirs. ^  Generally  speaking, 
each  tenant  in  common  may  manage  his  estate  in  any 
way  he  pleases,  provided  he  does  not  injure  his  co-ten- 
ants.® 

1  Co.  Litt.  189  a:  1  Greenl.  Gniise,  868.  There  Is  no  presumption 
Chat  the  interests  of  tenants  in  common  are  equal:  Campau  v.  Cam- 
pau.44Mich.3l. 

2  Putnam  v.  Bitchle,  6  Paige,  398;  Story  v.  Saunders.  8  Humph. 
663;  Bemecker  v.  Miller,  40  Mo.  473;  Spencer  v.  Austin,  38  Vt.  253. 

Z  Co.  Lltt.  189  a;  2  Blackst.  Com.  191;  Putnam  v.  Bltchie,  6  Paige, 
390. 

4   1  Prest.  Est.  137. 

6  See  Nichols  v.  Smith,  22  Pick.  316;  Whitton  v.  Whitton,  38  N.  H. 
127;  Gates  v.  Salmon,  35  Cal.  576;  Blesshig  v.  House,  3  Gill  &  J.  290; 
Shepardson  v.  Rowland,  28  Wis.  108. 

6  1  Greenl.  Cruise,  879,  880;  Brown  v.  Adams,  2  Whart.  188;  Ster- 
Ibig  0.  Penllngton,  14  Yin.  Abr.  511;  Sutton  o.  Kolfe,  3  Lev.  84;  Blos- 
som V.  Blossom,  9  Allen.  254;  Can*  v,  Givens,  9  Bush,  679:  15  Am.  Rep. 
747;  Ham  v.  Ham,  14  Up.  Can.  Q.  B.  497. 

7  Putnam  9.  Bitchie,  6  Paige,  390. 

8  Burt.  Real  Prop.  S38;  1  Greenl.  Cruise,  869.  An  agreement  In 
writing,  between  tenants  in  common,  that  the  survivor  shall  take  the 
other's  estate  is  invalid:  Hershf  v.  Clark,  35  Ark.  17;  37  Am.  Rep.  1. 

9  Peabody  v.  Mtnot,  24  Pick.  339.  One  tenant  in  common  may  sep- 
arately insure  his  interest  against  fire,  and  in  case  of  loss,  recover  and 
retain  the  Insurance :  Harvey  v.  Cherry,  76  N.  Y.  436. 

§  358.  Creation  of  tenancy  in  common.— A  ten- 
ancy in  common  may  be  created  by  the  destruction  of  an 
estate  in  joint  tenancy  or  coparcenary,  or  by  special  lim- 
itations in  a  deed  or  will.^  Any  words  in  the  latter  in* 
Btrument  denoting  equality  of  interest  will  be  construed 
as  conferring  a  tenancy  in  common.^  The  early  common 
law  favored  title  by  joint  tenancy;  ^  and  in  England,  if 
several  persons  own  land  together,  they  are  deemed  joint 
tenants  in  the  absence  of  any  special  reason  for  a  different 
ownership.^  But  this  doctrine  is  reversed  in  the  United 
States,  and  the  general  rule  here  is,  that  "  wherever  twQ 
or  more  persons  acquire  the  same  estate  by  the  same  act» 


§  359  JOINT  BSTATES.  416 

deed,  or  devise,  and  no  indication  is  therein  made  to  the 
contrary,  they  will  hold  as  tenants  in  common."  *^  The 
statutes  which  have  effected  this  change  in  the  law  are 
generally  made  applicable  by  their  terms,  as  well  to  es- 
tates already  created  or  vested  as  to  estates  thereafter  to 
be  granted  or  devised  ;0  and  the  constitutionality  of  this 
provision  lias  been  sustained  by  the  Courts. 7 

1  2Blackst.  Com.  192;  1  Greenl.  Cruise,  868,  8(i9.  There  may  be  a 
tenancy  In  common  of  hn  Inchoate  as  well  as  of  a  perfect  right:  Wil- 
klns  V.  Burton.  8  Vt.  76;  Coleman  v.  Lane,  2K  6a.  515. 

2  Harrison  v.  Foreman,  5  Ves.  206:  and  see  Ackerman  v.  Burrows, 
i  Yes.  &  B.  54. 

3  See  S  350,  ante. 

4  See  SS  350, 351,  an/«. 

6  1  Wash.  Heal  Prop.  416;  and  see  4  Kent  Gom.  381;  Johnson  v. 
Harris,  5  Hayw.(;fTenn.)113;  Touugv.  DeBruhl,ll  Klch.  638;  Miller  v. 
Miller,  16  Mass.  bH;  $4  350,  ii51,  ante;  Bazemore  v.  Davis, 55  Gii.5U4; 
Harvey  v.  Harvey,  12  N.  C.  570. 

6  See  1  N.  T.  Rev.  Stat.  727,  S  44;  MiUer  v.  Miller,  16  Mass.  61. 

7  Annable  v.  Patch,  3  Pick.  363:  Hills  v.  Doe,  6  N.  H.  328;  Bom* 
baugh  V.  Bombaugh,  11  serg.  &  B.  192.  If  land  is  demiseU  to  be  culti- 
vateil  on  shares,  the  parties  are  tenants  in  common  of  the  crops  until 
a  division  thereof:  Gafford  v.  Stearns,  51  Ala.  iU;  Carr  v.  Dudge.  40 
N.  H.  4U3;  Knox  v.  Marshall,  19  Cal.  617.  But  compare  Tanner  v.  Hills, 
43  N.  Y.  662.  But  a  mere  privilege  reserved  to  a  person  in  a  dwelhug- 
house  for  a  special  purpose  and  for  a  limited  time  does  not  make  him 
a  tenant  in  common  of  the  estate :  Abboit  v.  Wood,  13  Me.  115. 

§  359.  PossesBion  by  one  co-tenant.— In  general, 
the  possession  of  one  tenant  in  common  is  deemed  to  be 
the  possession  of  alL^  But  if  one  ousts  the  other  or  de- 
nies Ills  tenure,  his  possession  becomes  adverse.^  The 
question  of  ouster  is  one  of  intention,  to  be  found  by  the 
jury  from  the  pvert  acts  proved  in  the  case.*  But  an 
ouster  may  in  some  cases  be  presumed  by  the  jury,  from 
an  open  and  exclusive  occupancy  long  continued,  as,  for 
instance,  for  a  period  of  about  forty  years;*  or,  in  one 
case,  for  thirty-six  years;  6  and  in  others  for  twenty  years 
and  upwards.^  The  flowing  of  the  land  by  one  of  the  ten- 
ants in  common  may  amount  to  an  ouster  of  his  co-ten- 
ants.?  So  where  a  tenant  in  common  would  not  suffer  a 
co-tenant  or  his  agent  to  enter,  and  denied  his  title,  re- 
taining the  exclusive  possession  himself,  it  was  held  an 
ouster; 8   and  so  where  a  tenant  in  common  refused  to 
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pay  rent  wbeD  demanded  by  his  co-tenant,  and  claimed 
the  whole  land.9  But  a  mortgage  of  the  whole  estate  by 
one  tenant  in  common  is  not  conclusive  evidence  of  an 
ouster  of  the  other  tenants. ^^  Not  will  the  peaceable 
possession  of  one  tenant  in  common,  unaccompanied  by 
any  act  amounting  to  an  ouster,  be  construed  as  an  ad- 
verse possession.  11 

1  Jackson  v.  Tibblts,  9  Cowen,  241;  Yaoghan  v.  Bacon,  15  Me.  455; 
83  Am.  Dec.  628:  Johnson  v.  Toulmln.  18  Ala.  50;  Catliu  v.  KiUcler,  7  Vt. 
12;  Thomas  V.  Hatch,  3  bum.  170;  Small  v.  Clifford.  38  Me.  213:  Thorn- 
ton V.  York  Bank,  45  Me.  158:  Brown  v.  Wood,  17  Mass.  68.  In  £n,a:land 
the  rule  is  now  otherwise  by  Statute  3  <&  4  Will.  c.  27,  S  12.  Where 
one  tenant  In  common  lias  the  charge  of  the  common  property  for  all 
the  others,  his  knowledge  of  an  easement  therein  is  the  knowledge  of 
bis  co-tenants :  Ward  v.  Warren,  82  N.  Y.  265. 

2  Coleman  v.  Clements,  23  .Cal.  245;  Harpendlngo.  Dutch  Church. 
16  Peters,  455;  Willison  v.  Watkins,  3  Peters,  51;  Hart  v.  Gregg,  10 
Watts,  185;  36  Am.  Dec.  166;  Baird  v.  Baird,  1  Dev.  <&  B.  Bq.  524;  31 
Am.  Dec.  399;  Newell  v.  Woodruff,  30  Conn.  498. 

3  Cummlngs  v.  Wyman,  10 Mass.  464;  Prescott  v.  Nevers,  4  Mason, 
330;  Blackmore  v.  Gregg,  2  Watts  &  S.  182;  Keyser  v.  Evans,  30  Pa.  St. 
507.  Compare  Newell  v.  Woodruff,  30  Conn.  492;  Purcell  v.  Wilson,  4 
Oratt.  16;  Culver  v.  Rhodes, 87  N.  Y.  354;  Miller  v.  Myers,  46  Cal.  538. 

4  Jackson  v.  Whitbeck,  6  Cowen,  632.  See  Bryan  v.  Atwater,  5 
Day,  188.  ' 

5  Doe  r.  Prosser,  Cowp.  217. 

6  Lloyd  V.  Gordon,  2  Har.  &  McH.  254;  Frederick  v.  Gray,  10  Serg. 
&  B.  182;  Mehaffy  v.  Dobbs,  9  Watts,  383.  And  compare  Cross  v.  Bob- 
iusou,21  Conn.  379;  Marrv.  Gilliam,  1  Cold.  488;  Peeler  v.  Guilkey,27 
Tex.  355;  Linker  v.  Benson,  67  N.  C.  160;  Van  Dyck  v.  Van  Buren,  1 
Caines,  84;  Kinney  v.  Slattery,  51  Iowa,  353. 

7  Great  Falls  Co.  v.  Worster,  15  N.  H.  412;  Jones  v.  Weathersbee,  4 
Btrob.  50. 

8  Bracket  v.  Norcross,  1  Me.  89;  and  see  Bigelow  v.  Jones,  10  Pick. 
161;  Thomas  v.  Pickering.  13  Me.  337;  Norris  v.  Sullivan,  47  Conn.  474. 

9  Phillips  V.  Gregg,  10  Watts,  158, 192. 

10  Hodgdon  o.  Shannon,  44  N.  H.  572 ;  Wilson  v.  Collishaw,  13  Pa.  St, 
276.    Compare  Leach  v.  Beattie,  33  Yt.  195. 

11  Chandler  v.  Bicker,  49  Vt.  128:  Squires  r.  Clark,  17  Kan.  84 ;  Hawk 
V.  Senseman,  6  Serg.  &  K.  21 ;  Challefoux  v.  Ducharme,  4  Wis.  554;  8 
Wis.  287.  And  see  Small  v.  Clifford.  38  Me.  213;  Pock  v.  Ward.  18  Pa. 
8t.  50(i;  Tolloch  V,  Worrali,  49  Pa.  8t.  140;  Culver  v.  Rhodes,  87  N.  Y. 
854;  Trustees  etc.  r.  Kirk,  84  N.  Y.  220. 

§  360.  One  oo-tenant  may  sue  another.— In  the 
case  of  an  actual  ouster  of  one  tenant  in  common  by  his 
co-tenant,  the  former  may  sue  the  latter  in  ejectment  to 
recover  his  share  of  the  common  estate ;  ^  and  in  case  of  a 
recovery  in  such  action,  trespass  for  mesne  profits  may  be 
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**  broiigbt.3  And  it  lias  been  held,  that  one  tenant  in  com«> 
mon  may  have  trespass  qu^re  clausum  /regit  against  his 
co-tenant,  where  an  actual  ouster  is  proved.'  But,  as  a 
general  rule,  trespass  qu,  cl,  cannot  be  maintained  by 
one  tenant  in  common  against  another,  unless  there  has 
been  a  total  destruction  of  the  subject-matter  of  the  ten- 
ancy, or  some  part  of  it.^  It  seems,  however,  that  an 
action  on  the  case  will  lie  for  a  misuse  of  the  common 
property,  though  not  amounting  to  a  total  destruction  of 
it.6  Tl\us  if  one  tenant  in  common  of  a  mill  erects  a  dam 
below  on  the  same  stream  upon  his  several  estate,  and 
thereby  flows  the  common  property,  to  the  injury  of  his 
co-tenant,  the  latter  may  maintain  an  action  on  the  case 
therefor  against  him  for  damages  ;0  and  so  if  he  diverts 
the  water  from  their  common  mill  for  sepexate  purposes 
of  his  own.7  One  tenant  in  common  may  have  an  action 
of  waste  against  his  co-tenant  for  waste  done  on  the 
premises; 8  and,  in  a  proper  case,  an  injunction  will  lie 
to  restrain  the  commission  of  waste.^  If  one  tenant  in 
common  exclusively  occupies  the  whole,  or  more  than 
his  share  of  the  common  estate,  he  is  liable  to  account  to 
his  co-tenant  for  rents  and  profits  in  an  action  of  ac- 
count. ^<^  But  if  he  occupies  the  same  common  property, 
he  is  not  liable  to  his  co-tenant  for  rents  and  profits  of 
the  land  received  by  him,  unless  he  received  more  than 
his  share;  11  though,  if  he  disseizes  his  co-tenant  and 
ousts  him  of  the  possession,  this  rule  is  held  not  to  ap- 
ply .12  Assumpsit  wUl  not  lie  by  a  tenant  in  common 
against  his  companion,  to  recover  for  the  use  and  occupa- 
tion of  the  common  property,  in  the  absence  of  an  ex- 
press contract  to  pay  rent.i* 

1  Peaceable  v.  Read,  1  East,  MS:  Halford  v.  Tetherow,  2  Jones 
(N.  C.)  3i.3;  Noble  v.  McFarland,  51  111.  •i2«;  Bethell  v.  McCool,  4(i  Ind. 
aU3;  Norris  v.  SulUvau,  47  Conn.  474;  Gale  v.  Hlues,  17  Fla.  718. 

2  Goodtitle  V.  Tombs,  S  WUs.  118;  Bennett  a.  Bullock,  35  Pa.  St. 
867;  Cook  v.  Webb,  21  Minn.  428;  Gamp  v.  Homesley,  11  Ired.  211. 

3  Booth  V.  Adams.  11  Vt.  156;  McGill  r.  Ash,  7  Pa.  St.  397;  Erwin  r. 
j01msted,7  Cowen,229:  Thompson  v.  Gerrish,  57  N.  H.  85;  Murray  v. 
Hall,  7  Com.  B.  441;  SiUoway  v.  Brown,  12  AUen,  37. 
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4  Gubitt  V.  Porter,  8  Bam.  ft  G.  268;  2  Byan  A  M.  272:  Maddox  v. 
Goddard,  15  Me.  218;  Filbert  v.  Hofl,  42  Fa.  8t.  »7 ;  Bennett  v.  Bullock, 
35  Pa.  St.  364.  And  compare  Uoberts  v.  McGrraw,  11  Bush,  26;  Hast* 
ings  V.  Hastings,  110  Mass.  286;  Lawton  v.  Adams,  29  Ga.  273. 

5.  McLellan  v.  Jenness,  43  Yt.  183;  5  Am.  Rep.  270;  and  see  Hyde  v. 
Stone,  9  Cowen.  230;  Lowe  r.  Miller,  3  Gratt.  205;  Farr  v.  Smith,  9 
"Wend.  338;  Agnew  v,  Johnson,  17  Pa.  St.  373. 

6  Odiome  v.  Lyford,  9  N.  H.  502;  82  Am.  Dec.  381 ;  Pillsbury  v. 
Hoore,  44  Me.  154. 

7  Blanchard  v.  Baker,  8  Me.  253. 

8  Matts  V.  Hawkins,  5  Taunt.  20.  On  this  subject,  the  statute  of 
the  particular  State  should  be  consulted:  see  4  Kent  Com.  360,  n. 

9  Twort  V.  Twort,  16  Yes.  132;  Bailey  v.  Hobson,  Law  H.  5  Ch.  180; 
Burt.  Real  Prop.  §  1581;  Hawley  v.  Clowes,  2  Johns.  Ch.  122^ 

10  Buckelew  v.  Snedeker,  27  N.  J.  Eq.  82;  Field  v.  Cr&ig,  8  Allen; 
857;  Gowen  v.  Shaw,  40  Me.  56;  Wright  v.  \Vright,d9  How.  Pr.  176; 
Pico  V.  Columbe,  12  Gal.  414;  Koseboom  v.  Roseboom,  15  Hun,  309; 
Graham  v.  Pierce,  19  Gratt.  28:  Swallow  v.  Swallow,  31  N.  J.  £q.  3sa 
See  Joslyn  v.  Joslyn,  9  Hun,  388. 

11  Keisel  0.  Earnest,  21  Pa.  St.  90;  Calhoun  v.  Curtis,  4  Met.  413; 
and  see  Scott  v.  Guernsey,  60  liarb.  163;  a  N.  Y.  106;  Jones  r.  Cohen, 
8i  N.  C.  75.  If  tenants  in  common  sell  and  convey  property,  and  one 
receives  the  entire  purchase-money,  the  other  cap  maintain  an  action 
for  money  had  and  received,  to  recover  his  proportion  of  the  price: 
Wright  V.  Searles,  5.)  How.  Pr.  176. 

12  Sears  v.  Sellen,  28  Iowa,  501.  Compare  Bazemore  v.  Davis,  55  Ga. 
604:  Bird  v.  Bird.  15  Fla.  424. 

13  Crow  V.  Mark,  52  111.  332;  Kline  v.  Jacobs,  63  Pa.  St.  57.  A  tenant 
in  common  cannot  sue  his  fellow  to  recover  documents  relating  to 
their  Joint  estate :  Cowes  v.  Hawley,  12  Johns.  484. 

§  361.  Actions  against  strangers.— By  tbe  rule  of 
the  common  law  tenants  in  common  must  sever  in  real, 
actions,  and  may  not  join  because  their  estates  are  sev- 
eral.i  But  they  must  join  in  actions  for  injuries  to  their 
real  estate,  as  trespass  qu.  c/.,  nuisance,  and  the  like,  for 
the  reason  that  the  damages  belong  to  them  jointly.^ 
And  if  they  demise  the  common  estate  they  must  join  in 
the  action  to  recover  the  rent  reserved.^  But  one  tenant 
in  common  may  let  his  share  of  the  common  property, 
and  his  co-tenant  need  not  be  joined  as  a  plaintiff  in  an 
action  to  recover  the  rent.^ 

1  Co.  LItt.  200  a:  Malcolm  v.  Rogers,  5  Gowen,  188;  15  Am.  Dec.  464, 
May  V.  Parker,  12  Pick.  34;  Hines  v.  Frantham,  27  Ala.  35J;  Doe  v.  £r> 
riugton,  1  Ad.  &  E.  756;  Dawson  v.  Mills,  32  Pa.  St.  302;  Oovilland  v. 
Tanner,?  Cal.  38;  Stevenson  v.  Cofferin,  20  N.  H.  150.  One  tenant  in 
common  may  recover  the  entire  common  estate  in  ejectment  as 
acaiuHt  a  stranger:  Sharon  v.  Davidson,  4  Nev.41«i;  Hart  v.  Robertson, 
jrcaLMO.  .  : 

2  Parke  v.  Eilham,  8  Cal.  77;  Campbell  v,  Wallace,  12  N.  H.  362|  37 
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Am.  Dec.  219;  Bollock  v.  Hayward,  10  Allen,  460;  Low  v.  Miimford*  14 
Johns.  426:  Decker  r.  Livingston.  15  Johns.  479;  And  see  De  Puy  v. 
Strong,  'il  N.  Y.  37'i.  But  where  the  tenants  in  common  are  not  Jointly 
interested  in  the  damages,  the  remedy  may  be  by  a  several  action: 
Lothrop  V.  Arnold,  25  Me.  136;  Longfellow  v.  Qulmby»  29  Me.  196. 

8  Wall  V.  Hinds,  4  Qray,  256;  Wilkinson  v.  HaU,  1  Blng.  N.  C.  71S; 
Sherman  v.  Ballon,  8  Cowen,  308. 

4  Hayden  v.  Patterson,  51  Pa.  St.  361;  Powls  «.  Smith,  5  Bam.  A 
Aid.  a51;  and  see  Cook  v.  Brightly,  4o  Pa.  St.4i{9;  Mnlierv.  Boggs,25 
C'al.  175.  Tenants  in  common  should  distrain  severally,  but  their 
Joinder  is  a  mere  irregularity:  Dutcher  v.  Culver,  24  Minn.  584. 

§  362.   Improvements,  repairs,  taxes,  etc.— At 

common  law,  if  two  persons  owned  as  tenants  in  common 
a  bouse  or  mill  which  had  fallen  to  decay,  and  which 
needed  repairs  in  order  to  its  preservation,  either  tenant 
was  entitled  to  his  writ,  de  reparatione  faciendtif  to  compel 
liis  companion  to  join  in  making  such  repairs.^  But  this 
writ  did  not  extend  to  other  improvements,  and  in  the 
absence  of  any  statute  upon  the  subject,  one  tenant  in 
common  cannot  go  on  and  make  expensive  and  valuable 
improvements,  which  are  not  repairs  in  the  strict  sense  of 
that  term,  and  make  his  co-tenant  liable  for  any  part  of 
the  same,  in  the  absence  of  an  express  or  implied  contract 
to  pay  therefor.3  And  even  in  the  case  of  necessary  re- 
pairs, there  must  be  a  previous  request  to  join  in  making 
them  and  a  refusal  so  to  do,  or  no  action  can  be  sustained.* 
If  one  tenant  in  common,  with  authority  to  improve  the 
property,  docs  so  in  good  faith,  he  cannot  be  held  respon- 
sible to  the  other  for  errors  of  judgment  in  making  the 
improvements,  but  will  be  entitled  to  contribution.^  It  is 
equally  obligatory  upon  each  co-tenant  to  keep  the  tAxes 
paid,^  and  if  one  pays  them  all  he  is  entitled  to  be  reim- 
bursed, with  interest.<^ 

1  Co.  Lltt.  200  b;  and  see  Carver  «.  Miller,  4  Mass.  699;  Doane  v. 
Badger,  12  Mass.  65;  Beaty  v.  Bordwell,  91  Pa.  SU  438. 

2  Taylor  v.  Baldwin,  10  Barb.  582. 

3  Mumford  v.  Brown,  6  Cowen,  475:  Crest  v.  Jack,  3  Watts,  238; 
Doane  v.  Badger,  12  JSlass.  65;  Calvert  v.  Aldrich, 98  mass.  74;  Thurstoa 
V.  Dickinson.  2  Bich.  £q.  317. 

4  Reed  v.  Jones,  8  Wis.  431 ;  and  compare  Hall  v.  Plddock,  21  V,  J. 

Eq.Sll. 

5  Morgan  9.  Herrick,  21  111.  481. 


g  363.  Coa-vejaaoen  by  tenants  in  common.— 
One  tenant  In  common  may  demise  or  convey  bis  uudt- 
Tilled  sliare;  l  but  he  caanot,  as  against  the  rfglita  of  his 
associates,  convey  bla  share  in  any  palticulac  part  of  tlia 
estate  liald  in  ccmmoa  by  metes  and  bounds.^  Nor  can  a 
Jndgment  creditor  of  one  tenant  In  conunon  sell  by  es»* 
cutiou  a  distinct  portion  of  the  estate  discharged  of  the 
rights  of  the  other  tenants  in  common.*  Nor  can  one  of 
wveral  joint  ownore  ot  laad  dedicate  a  part  of  the  com- 
mon property  to  the  public,  against  his  associates. <  And 
a  moitgajte  executed  by  a  tenant  in  common,  of  an  undi- 
Tided  interest  in  a  speciHed  parcel  of  land,  has  no  validity 
&■  against  his  co-tenants."  But  it  has  been  held  that  one 
tenant  in  common  of  separate  and  distinct  parcels  of  land 
ma;  couTsy  all  his  undivided  interest  in  the  whole  of  any 
one  of  the  distinct  parcels,  and  his  deed  will  be  valid  and 
effectual  against  Lis  co-tenants;*  and  that  if  an  inber- 
itance  consists  of  several  distinct  freeholds,  a  tenant  in 
common  may  convey  his  undivided  interest  in  an;  one  ur 
more  of  them,  and  it  may  be  sold  on  Bxecutlou,  without 
Eefeience  to  any  of  the  other  parcels.'  Upon  a  convey- 
anoe  b;  one  tenant  in  common  of  his  estate  to  a  stranger, 
the  latter  will  hold  in  connection  w  th  the  remaming  ten- 
«nta  merely  taking  the  place  m  all  respects  of  t)  e^r^ntor  * 
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4  Scott  V.  State,  1  Sneed,  629;  and  see  Beed  v.  West,  16  Gray,  283. 

5  Marks  v.  Sewall,  120  Mass.  174. 

6  Prlmrn  v.  Walker.  38  Mo.  74;  and  compare  Bntler  v.  Boys,  25 
Mich.  53;  1:2  Am.  Bep.  218;  Nlcliolsv.  Smltli,2JFick.316;  Hartford  etc 
Ore  Co.  V.  Miller,  41  Conn.  11-2;  Gates  p.  Salmon,  35  CaL  576. 

7  Butlerv.  Roys,25Mlcb.  53;  12  Am.  Bep.  218. 

8  Adams  o.  Frothlngham.  3  Mass.  352;  and  see  Barnum  v.  Landon, 
24  Conn.  137.  ^^ 

§  364.    Estates  In  partnership.— An  estate  in  part- 
nership "is  where  real  property  is  purchased  and  held  by 
two  or  more  partners,  out  of  partnership  funds,  for  part- 
nership purposes."  i  Regarded  independently  of  the  rights 
of  creditors,  the  legal  title  is  in  the  several  partners  as 
tenants  in  common ,  and  the  estate  has  all  the  incidents 
of  an  estate  in  common.^    But  equity  will  regard  such 
real  estate  as  personal  property,  held  in  trust  for  the 
partnership,  and  the  trust  can  be  enforced  by  the  inter- 
ested parties,  whether  partners  or  creditors.^    And  the 
English  decisions  have  even  carried  this  doctrine  to  the 
extent  that  real  estate  purchased  with  partnership  funds 
and  for  partnership  purposes  has  for  every  i>ttrpose  the 
quality  of  personal  estate,  and  that  the  surplus,  after  a 
settlement  of  the  partnership  affairs,  goes  to  the  person- 
al representative  of  a  deceased  partner,  instead  of  his 
heirs.4    TJie  same  doctrine  prevails  in  some  parts  of  the 
United   States.^    But  the   preponderance  of  American 
authority  is  to  the  effect  that  the  real  estate  of  a  partner- 
ship is  held  as  personalty  for  the  purposes  of  the  partner- 
8hip,6  but  when  not  needed  for  such  purposes,  the  legal 
title  is  released  from  all  trusts,  and  the  surplus  descends 
as  other  real  estate. "^    That  is,  if  one  partner  dies,  his 
heirs  would  receive  the  surplus  that  may  remain  after  an 
adjustment  of  all  the  partnership  affairs,  the  same  as  the 
deceased  partner  would  have  received  it  had  he  survived, 
and  a  dissolution  had  occurred. ^    Such  surplus,  which  in 
fact  is  personal  property,  lias  the  qualities  and  incidents 
of  real  estate,  and  would  belong  to  the  heirs,  subject  to 
the  right  of  dower.^    It  is  likewise  subject  to  courtesy 
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and  to  partition.!"  One  partner  cannot  convey  the  whole 
title  to  real  estate,  unless  the  whole  title  is  vested  in 
him^ii  though  he  may  enter  into  an  executory  contract 
to  convey  which  a  court  of  equity  will  enforce.12  And 
any  one  partner  may  sell  his  undivided  share,  is  subject, 
however,  to  the  equitable  rights  of  the  creditors.^^  And 
although  one  partner  can  convey  the  real  estate  of  the 
partnership,  if  the  legal  title  is  vested  in  him,  the  pur- 
chaser takes  it  subject  to  the  equitable  rights  of  the  oth« 
er  partners,  provided  he  had  knowledge  or  reasonable 
means  of  knowledge  of  the  trust.^  A  lease  of  the  real 
estate  of  the  partneiship  by  one  partner  in  his  own  name 
inures  to  the  benefit  of  the  firm.^ 

1  1  Wash.  Beal  Prop.  422;  and  see  Smith  v.  Smith,  5  Yes.  189: 

Srownlee  v.  Allen,  21  Mo.  123;  Coders.  Hullng,27  Pa.  St.  84;  Cox  v. 
[CBurney,  2  Sand.  661 ;  Owens  v.  Collins,  23  Ala.  837. 

2  Dyer  v.  Clark,  5  Met.  581;  Howard  v.  Priest,  5  Met.  585;  TlUluff* 
bast  V.  Chaplain,  4  R.  I.  173;  Goodbuniv.  Stevens,  5  6111, 1;  Oray  v. 
Palmer,  9  Cal.  639;  Collins  v.  warren,  29  Miss.  236;  Ludlow  0.  Cooper. 
4  Ohio  St.  1;  Blake  v.  Natter,  19  Me.  16.  Compare  Balrd  v.  Baird,  1 
Dev.  &  B.  £q.  524;  31  Am.  Dec.  399^  Price  v.  Hunt,  11  Ired.  42. 

S  Buchan  v.  Snmner,  3  Barb.  Ch.  165;  Langs  v.  Waring,  25  Ala.  625; 
ClUey  V.  Huse,  40  N.  H.  358;  Davis  r.  Christian,  15  Gratt.  11 ;  Fowler  v. 
Bailey,  14  Wis.  125;  Broom  9.  Broom»  3  Mylne  &  K.  443;  Houghton  v, 
Houghton,  11  Sim.  491. 

4  Bell  V.  Phyn.  7  Yes.  453;  Essex  v.  Essex,  20  Beav.  442;  and  see 
Bice  V.  Barnard,  20  Yt.  479. 

5  Pierce  v.  Trlgcr,  10  Leigh,  406 ;  Dewey  v.  Dewey,  35  Yt.  655 ,  White 
r.  Fitzgerald,  19  Wis.  480;  Bank  of  Louisville  v.  Hall.  8  Bush.  678; 
Thorn  r.  Thorn,  11  Iowa,  146;  and  see  Chester  v.  DIckerson,  54  N.  Y.  1; 
13  Am.  Sep.  550:  Solomon  v.  Fitzgerald,  7  Helsk.  652;  and  see  Shanks 
V.  Klehi,  104  U.  S.  18. 

6  Shearer  9.  Shearer,  08  Mass.  107;  Meily  v.  Wood,  71  Pa.  St.  488. 

7  Bice  V.  Barnard,  20  Yt.  479;  Shearer  v.  Shearer,  98  Mass.  107; 
Gray  v.  Palmer,  9  Cal.  63});  Drewry  p.  Montgomery,  28  Ark.  256;  Little 
V.  Snedecor,  Hi  Ala.  167;  Falrchlld  r.  FairctiilU,  64  N.  Y.  471;  Collins  v. 
Warren,  29  Mo.  236;  Scruggs  p.  Blair»  44  Miss.  406;  Holland  v.  Fuller,  13 
Ind.  196. 

8  Shearer  v.  Shearer,  98  Mass.  107:  Yeatman  v.  Woods,  6  Yerg.  20; 
IS  Am.  Dec.  452;  Williamson  v.  Fontain,  7  Baxt.  212. 

9  Collins  V.  Warren.  29  Mo.  236;  Dliworth  v.  Mayfleld,  36  Miss.  40; 
Davis  V.  Christian,  15  Gratt.  11;  Dyer  v.  Clark,  5  Met.  562.  Compare 
McCauley  v.  Fulton,  44  Cal.  355;  Murphy  v.  Abrams,  50  Ala.  293. 

10  Buckley  v.  Buckley,  11  Barb.  43;  Piper  v.  Smith,  1  Head,  93; 
Bomside  v.  Merrick,  4  Met.  637;  Patterson  v.  Blake,  12  Ind.  436. 

11  Yan  Brunt  v.  Apple^te.  44  N.  Y.  544;  Chester  v.  DIckerson,  54 
N.  Y.  1 ;  13  Am.  Bep.  550;  Davis  v.  Christian,  15  Gratt.  11. 

12  Chester  p.  DIckerson,  54  N.  Y.  1 ;  13  Am.  Bep.  550. 
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liability  for  tbe  debts  of  her  husband,  and  aathorize  her 
to  devise  and  bequeath  it,  without  changing  the  common- 
law  rule  as  to  the  tenancy  by  entirety .i* 

1  Draper  r.  Jackson,  16  Mass.  480:  Bolles  v.  Trust  Co.  27  N.  J.  £q. 
308;  Deii  v.  Hardeubergh,  5  Halst.  42;  18  Am.  Dec.  371;  Doe  v.  How* 
land,  8  coweii,  277;  Stuckey  r.  Keefe,  26  Pa.  St.  397;  Taul  r.  Caiunbell, 
7  Yerg.  319;  Wales  v.  Coffin.  13  Allen,  213;  Wardo.  Krumm.54How. 
Pr.  95;  Marburg  v.  Cole,  40  Md.  402;  33  Am.  Bep.  266.  If  husband  and 
wife  succeed  to  an  estate  as  heirs  of  the  same  person,  they  are  tenants 
by  entireties:  Glllan  v.  Dixon,  65  Pa.  St.  395.  If  a  man  and  woman 
who  are  tenants  in  common  marry,  they  will  continue  to  hold  as  ten- 
ants in  common:  1  Wash.  Beal  Prop.  424;  Moody  v.  Moody,  Amb.  64»: 
Ames  V.  Norman,  4  Sneed,  696;  Den  v.  Hardenbergh,  10  N.  J.  L.  42;  18 
Am.  Dec.  371. 

2  See  Chandler  o.  Cheney,  37  Ind.  391 ;  Taul  v.  Campbell,  7  Yerg.  333. 

3  Arnold  v.  Arnold,  30  Ind.  305;  Harding  v.  Springer,  14  Me.  407: 
Den  r.  Hardenbergh,  10  N.  J.  L.  42;  18  Am.  Dec.  871;  Hemingway  v. 
Scales,  42  Miss.  1;  2  Am.  Bep.  586;  Fisher  v.  Provin,  25  Mich.  347: 
Farmers'  Bank  v.  Gregory,  49  Barb.  155.  In  California  husband  and 
wife  hold  their  homestead  by  a  joint  tenancy :  Cal.  Civ.  Code,  S  126&. 
See  Barber  v.  Babel,  36  Cal.  16;  Chase  v.  Abbott,  20  Iowa,  151. 

4  Shaw  V.  Hearsey,  5  Mass.  521. 

5  Ames  v.  Norman,  4  Sneed,  683.  See  Chandler  v.  Cheney,  37  IncL 
891 ;  Brownson  v.  Hull,  5  Vt.  309;  Bates  v.  Seely,  46  Pa.  St.  24«. 

6  Hemingway  i;.  ScaJes,  42  Miss.  1:  2  Am.  Bep.  586;  Arnold  v.  Ar- 
nold, 30  Ind.  3U5.  A  mortgage  by  the  husband  of  land  thus  held,  the 
wife  not  joining  therein.  Is  void:  Chandler  v,  Cheney,  37  Ind.  391.  So 
it  is  held  that  crops  raised  on  land  owned  by  husband  and  wife  to- 
gether  cannot  be  sold  on  execution  against  the  husband  alone :  Pattom 
V.  Banklu.  68  Ind.  245:  34  Am.  Bep.  254;  and  see  Blarburgv.  Cole.  49' 
Hd.  402;  33  Am.  Bep.  266;  Montgomery  v.  Hickman,  62  Ind.  598. 

7  Shaw  V.  Hearsey,  5  Mass.  521;  Dias  o.  Glover,  1  Hoff.  Ch.  71 ;  Boss 
V.  Garrison,  1  Dana,  35;  Gibson  v.  Zimmerman,  12  Mo.  385;  Green «. 
Khig,  2  Black.  W.  121;  Pollock  v.  Kelly,  6 1.  B.  C.  L.  367. 

8  Back  V.  Andrew,  2  Vem.  120;  Anderson  «.  Tannehill,  42  Ind.  141; 
Hall  V.  Stephens,  65  Mo.  670;  27  Am.  Bep.  302. 

0  Back  V.  Andrew,  2  Vem.  120;  and  see  Doe  v,  Wilson,  4  Bam.  A 
Aid.  303;  Chandler  v.  Cheney,  37  Ind.  401.  In  case  of  a  devise  to  hus- 
band and  wife,  or  to  them  with  others,  the  husband's  interest  may  be 
sold  on  execution,  subject  to  the  contingent  survivorship  of  the  wife: 
Hall  V.  Stephens,  65  Mo.  670 ;  27  Am.  Bep.  302.  Compare  Hulett  v.  lulow, 
67  Ind.  412;  26  Am.  Bep.  64. 

10  Wilson  0.  Fleming,  13  Ohio,  68. 

11  Benedict  v.  Galord,  11  Conn.  337.  In  Maryland  a  husband  and 
wife  may  be  made  tenants  in  common  or  Joint  tenants  according  to 
the  express  terms  of  the  grant:  Fiadung  v.  Bose,58  Md.  13;  26  Alb. 
L.  J.  478;  and  see  Marburg  v.  Cole,  49  Md.  402;  33  Am.  Bep.  266. 

12  See  Cooper  v.  Cooper,  76  III.  57;  Hoffman  r.  Stigers,  28  Iowa,303; 
Clark  ».  Clark,  56  N.  H.  W5;  Meeker  v.  Wright,  76  N.  Y.  262;  Bev'g  S.  C. 
11  Hun,  533.  In  the  last-cited  case  it  is  held  that  where,  since  the  pas- 
sage of  the  act  concerning  the  rights  and  liabilities  of  husband  and 
wife  (ch.  90,  Laws  of  18tt0),  lauds  have  been  conveyed  to  a  husband  and 
wife  jointly,  without  any  statement  in  the  deed  as  to  the  manner  in 
which  the  grantees  shall  hold,  they  are  tenants  In  common:  see  also 
Arnstett  v.  Arnstett,  3  Law  Bull.  53.  Compare  Torry  ».  Torry,  14  N.  V. 
430. 
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13  Marburg  v.  Cole,  49  Hd.  402;  33  Am.  Bep.  267;  Direr  v.  Diver,  66 
Pa.  St.  106;  Jones  0.  Chandler,  40  Ind.  &88;  McDun  v.  Beauchamp,  50 
Hiss.  531;  Garner  V.  Jones,  52  Mo.  68:  McCurdy  v.  Canning.  64  Pa.  St. 
39;  Bennett  V.  Child.  19  Wis.  365:  Hulett  v.  Inlow,  57  Ind.  412;  26  Am. 
Bep.  64;  and  see  in  re  Shaver,  3i  Up.  Can.  Q.  B.  605. 

14  Bobiuson  p.  Eagle,  29  Ark.  202 ;  Diver  v.  Diver,  66  Pa.  St.  106. 

§  367.  Partition.— The  allotment  to  each  of  two  or 
more  joint  owners  of  real  property,  of  his  share  in  sever- 
alty, is  called  partition.^  At  common  law  no  owner  of 
any  joint  estate,  parceners  excepted,  could  compel  his 
companion  to  make  partition.^  But  the  writ  of  partition 
was  given  by  statutes  31  Hen.  8,  o.  1,  and  32  Hen.  8, 
c.  32,  by  means  of  which  joint  tenants  were  enabled  to 
compel  a  partition  of  their  estates  ;&  and  such  continued 
to  be  one  of  the  modes  of  partition  in  England  until  thQ 
writ  of  partition  was  abolished  by  statutes  3  &  4  Wm.  4, 
c.  27.^  By  the  provisions  of  the  latter  statute  the  process 
of  partition  has  been  greatly  simplified.^  In  this  country 
the  mode  of  enforcing  partition  is  made  the  subject  of 
statutory  regulation  in  the  several  States,  and  it  will  be 
found  to  be  substantially  the  same  in  relation  to  joint 
tenants  and  tenants  in  common.^  Courts  of  equity  as- 
sumed jurisdiction  in  cases  of  partition  at  a  very  early 
period,*^  and  the  partition  of  incorporeal  hereditaments  is 
especially  a  subject  of  equitable  jurisdiction.^  But  gen- 
erally speaking,  in  order  to  obtain  partition  in  equity,  it 
is  necessary  for  the  legal  title  to  be  clear  and  undis- 
puted.^ Proceedings  in  partition  are  in  rem ;  ^^  and,  like 
real  actions,  are  generally  local.^ 

1  2  Bouv.  Inst.  410,  411;  2  Blackst.  Com.  323;  1  Oreenl.  Cruise,  863; 
and  see  Welser  v.  Weiser,  5  Watts,  279.  See  as  to  voluntary  partition/ 
Freem.  Cotenancy  and  Partition,  H  393, 894. 

2  See  Co.  Lltt.  175  a;  I  Wash.  Beal  Prop.  426:  Coles  v.  Wooding,  ft 
Pat.  &  H.  197;  Veuable  v.  Beaucharap,  3  Dana,  321;  28  Am.  Dec.  78. 

3  See  Story  Eq.  Jur.  S  646;  2  Blackst.  Com.  323. 

4  4  Kent  Com.  364;  Cook  v.  Allen,  2  Mass.  469;  M'Kee  v.  Straub,  2 
Bian.l. 


6  See  Cook  v.  Allen,  2  Mass.  469;  Baxter  v.  Knowles,  1  Yes.  Sr.  494. 
Late  English  partition  acts  are  the  statutes  31  &  32  Vict.  c.  40;  39  &  40 
Vict.  c.  17:  and  see  Rawlinson  v.  Miller,  Law  B.  1  Ch.  Div.  62;  15£ng-. 
Bep.  644;  In  re  Frith  and  Osborne,  Law  K.  3  Ch.  Div.  618;  18  Eng.  Hep. 
724;  Porter  v.  Lopes,  Law  B.  7  Ch.  Div.  858}  28  ISag.  Bep.  631 ;  Gilbert  v. 
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Smith,  Law  B.  8  Gb.  Dlv.  548:  25  £Bg.  Sep.  46S;  Crookes  v.  Whltwortb. 
Law  K.  10  Ch.  Dlw.  289:  Gilbert  v.  Smith,  Law  B.  11  Cb.  Div.  16;  27  £ug. 
Hep.  849. 

6  See  N.  Y.  Code  Civ.  Proc.  S  1532,  et  »eq,;  Potter  v.  Wheeler,  13 
Mass.  504;  Adam  v.  Ames  Iron  Co.  24  Couu.  2J0:  Brownello.  Brownell, 
1»  Weiid.  3H7;  Whitteu  v,  Whitten,  3tt  N.  H.  326;  Grimii  v.  Griffin,  33 
Ga.  107;  BoUo  v.  Navarro,  33  Cal.  4d9:  Ledbetter  v.  Gash,  8  Ired.4<>2; 
Piatt  V.  fiitewart,  10  Mich.  2ti0.  A  parol  partition  carried  luto  effect  by 
possession  and  occupation.  In  confoimfty  thereto,  will  be  binding  be- 
tweeu  tenants  iu  common  whose  titles  are  distinct,  and  the  only  ob- 
ject of  the  division  is  to  ascertain  the  separate  possessions :  Mount  v. 
Morton,  20  Barb.  128;  Bider  v.  Maul,  46  Pa.  St.  376;  8hepard  v.  Binks, 
78  lil.  1»8:  Buzzell  v,  Galiagher,  28  Wis.  678.  And  this  is  so,  altnough 
they  Brefemea  covert,  or  minors,  if  the  partition  is  made  with  the  ac- 
quiescence of  their  husbands  or  guardians:  McConneil  v.  Carey,  48 
Pa.  St.  345.   See  Dement  v.  Williams,  44  Tex.  158. 

7  See  Story  Eq.  Jur.  S  646;  Baxter  v.  Knowles,  1  Ves.  Sr.  494;  Smith 
V.  Smith,  10  Paige.  470;  Bailey  v.  Sisson,  1  U.  L  233;  Greenup  v.  ^ewell, 
18  111.  63;  Kennedy  v.  Kennedy,  43  Pa.  St.  413;  Hartshome  v.  Harts- 
borne,  2  N.  J.  £q.  849;  Whitten  v.  Whitten,  36  N.  H.  332. 

8  Bailey  v.  Sisson,  1 B.  1. 233. 

9  Whilloclc  V.  Hale,  10  Humph.  64;  Albergottie  «.  Chaplin,  10  Uicb. 
£q.  428;  Shearer  v.  Wmston,  33  Miss.  149;  Maxwell  v.  ^iaxwell,  8  Iix>d. 
£q.i'6.  Compare  Miller  v.  Chittenden,  2  Iowa,  3id;  Hagglu  t;.  Hagiriu, 
2  Mon.  B.  317;  Hosford  v.  Merwln,6  Barb.  61;  Hay  r.£steU,  18  If.  J. 
£q.  251. 

10  Corwlthe  v.  Qrli&ng,  21  Barb.  9. 

11  Brown  o.  McMullen,  I  Nott  A  McG.  252;  Bonner,  Petitioner,  4 
Mass.  122.   See  Plait  v.  Stewart,  10  Mich.  260. 

§  368.  TnTlio  may  have  partition.— Tenants  in  corn^ 
mon  are  entitled  to  a  partition  of  the  land  held  in  com- 
mon, ^  however  inconvenient  or  injurious  it  may  be  to 
make  it.^  Or  if  a  partition  cannot  be  made,  they  are  en** 
titled  to  a  sale  and  division  of  the  proceeds.^  But  pro^ 
ceedings  for  partition  ordinarily  lie  only  in  favor  of  one 
who  has  a  seizin  of  the  premises;'*  consequently  tenants 
in  common  of  a  reversion  or  remainder  cannot  apply  for 
partition  without  the  conciirrence  of  the  owners  of  the 
present  estate.*  It  is  however  held,  that  a  constructive 
seizin  is  sufficient,  unless  there  is  proof  of  an  ouster .o 
If  a  party  be  disseized,  his  mere  right  of  entry  is  not 
sufficient  to  entitle  him  to  partition.'  The  heirs  of  a  de- 
ceased person,  or  their  grantees,  are  the  proper  parties  to 
proceedings  for  the  partition  of  the  real  estate  of  the  de- 
ceased.* But  partition  will  not  lie  between  living  heirs 
and  one  in  ventre  sa  mere,^    And  heirs  are  not  entitled  to 
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partition  among  themselves  while  the  lien  of  the  admin- 
istrator, for  the  payment  of  the  intestate's  debts,  remains 
upon  the  land.^^^  The  grantee  of  the  widow's  right  of 
dower  in  the  land  may  maintain  a  suit  for  partition ;  u 
and  a  tenant  by  the  courtesy  initiate  may  have  parti- 
tion.'i2  So  may  the  owners  of  an  equity  of  redemption 
before  entry  by  the  mortgagee  and  possession  taken 
under  his  mortgage. i^  And  the  guardian  of  a  minor  who 
is  a  tenant  in  common  with  adults  may  have  partition.^^ 
Que  who  purchases  the  interest  of  a  devisee  of  real  estate 
may  Iiave  partition,  the  same  as  his  vendor. ^^  And  a 
partner  may  have  partition  of  partnership  land.i^  in 
a  suit  for  partition  by  the  committee  of  a  lunatic  or 
habitual  drunkard,  the  lunatic  or  drunkard  should  be 
joined  as  plaintiff.^^  One  having  a  mere  equitable  title 
may  apply  to  the  court  for  partition. is 

1  Smith  V.  Smith,  10 Paige,  470;  Scovll  v.  Kennedy.  14  Conn.  349; 
Campbell  v.  Lowe,  9  Md.  6(10.  But  see  Danvers  r.  Dorrlty,  14  Abb.  Pr. 
2(^.    The  right  to  partition  is  likewise  Incident  to  an  ownership  In 

J[>int  tenancv,  as  well  as  to  estates  in  common:  Holmes  v.  Holmes,  2 
ones  £q.  3;{4;  Hiiririnbottom  v.  Short,  25  Miss.  ItiO;  Hanbury  v.  Hus* 
sey,  15  Jur.  5/6;  5  Eug.  Law  &  £q.  81.  To  maintain  a  partition  action, 
the  plaintiff  must  be  either  Joint  tenant  or  tenant  in  common  in  pos- 
session with  the  other  parties  to  the  suit  of  all  Lmds  intended  to 
be  divided;  Manolt  v.  Brush,  19  N.  Y.  Daily  Reg.  No.  137;  8.  C.  3  Law 
Bull.  i>6;  and  soe  Thomas  v.  Garvan,  4  Dev.  223;  Clapp  v.  Bramnghani, 
9  Cowen.530;  Matter  of  Prentiss,  7  Ohio,  129;  30  Am.  Dec.  203;  McCou« 
neU  r.  Klbbe.  41  111.  12. 

2  Hanson  v.  Willard,  12  Me.  142;  28  Am.  Dec.  163;  Witherspoon  v. 
I^unlap,  Harp.  3S0;  Ledbetter  v.  Gash,  8  Ired.  462. 

3  Potter  V.  Wheeler,  13  Mass.  504:  Lucas  v.  Peters,  45  Ind.  313; 
Gregory  v.  Gregory,  69  N.  C.  522;  Bradbhaw  v.  Callaghan,  8  Johns.  558; 
Boystuu  V.  Uoystou,  13  Ga.  425. 

4  Brownell  v.  Brownoll,  19  Wend.  367;  Burhans  v.  Bnrhans,  2  Barb. 
Ch.  398;  Adam  V.Ames  Iron  Co.  24  Conn.  230:  Stevens  v.  Endcrs,  13 
N.J. 271;  Whitten  v.  Whitten,  38  N.  H.  326.  Partition  can  only  be 
luaintaiued  by  some  one  having  an  estate  or  interest  in  the  lands,  and 
not  by  a  cestui  que  trust:  Harris  v.  Larkins,  22  Hun,  488;  Stryker  o« 
Lynch,  11 N.  Y.  Leg.  Obs.  116. 

5  Striker  v.  Mott,  2  Paige,  387;  22  Am.  Dec.  646;  Brown  v.  Brown, 
8N. H. 93;  Tablerv,  Wiseman,  2  Ohio  St.  207;  Nichols  v.  Nichols,  28 
Vt.228;  Hnghes  V.  Hughes,  63  How.  Pr.  408;  11  Abb.  N.  C.  37.  Com- 
pare Blakely  v.  Colder,  15  N.  Y.  617;  Morse  v.  Morse,  85  N.  Y.  57;  Bre- 
voort  V.  Brevoort,  70  N.  Y.  136. 

6  Barnard  V.  Pope,  14  Mass.  434;  7  Am.  Dec.  225;  Bozler  v.  John- 
son, 35  Mo.  326.  Compare  Wommacko.  Whitmore,  58  Mo.  448;  Van 
Schuy  ver  v.  Muflord,  50  N.  Y.  430. 

.  7  Brock  V.  Eastman,  28  Vt.  658.  That  partition  lies  for  one  having 
a  present  right  of  entry:  see  Tabler  v.  Wiseman,  2  Ohio  St.  207;  Mar> 
shall  9.  Creiioret  13  Mei  462. 
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8  YanDerwerkerv.  TanDerwer1cer,7Barb.S21. 

9  Gillespie  v.  Nabon,  59  Ala.  441 ;  31  Am.  Bep.  20. 

10  Habbard  v.  Bicart,  3  Vt.  207;  23  Am.  Dec  198. 

11  Morgan  v,  Staley,  11  Ohio,  889.   A  tenant  in  dower  bas  no  right' 
to  demand  partition:  Coles  v.  Coles,  15  Johns.  320. 

12  Otley  V.  McAlplne,  2  Gratt.  343;  Biker  v.  Darke,  4  Edw.  Cb.  668. 
Tenants  for  life  in  possession  may  have  partition  as  between  them- 
selves :  Jenkins  v.  Fahey,  73  N.  Y.  355. 

13  Upham  V.  Bradley,  17  Me.  423:  Gall  v.  Barker,  12  Me.  320;  Colton 
V.  Smith,  11  Fick.  311 ;  and  see  Bradley  v.  Fuller,  23  Pick.  1. 

14  Zirkle  v.  McCue,  26  Gratt.  617;  and  compare  Galleo  v.  Eat^le.  65 
Barb.  683:  S.  C.  1  Thomp.  &  C.  124;  Thornton  r.  Ihomtou,  27  Mo. 
802;  Mitchell  v.  Jones,  60  Mo.  438;  Shull  v.  Kennon,  12  Ind.  3d. 

16  De  Castro  V.  Barry » 18  Cal.  96;  Stewart's  Appeal,  56  Pa.  St.  241; 
and  see  Collamer  v.  Hutchins,  27  Yt.  734;  King  v.  Howard,  27  Mo.  21. 

16  Collins  p.  Dickinson,  1  Hay w.  ^40;  Hnsrhcs  v.  Devlin,  23  Cal.  601; 
Canficld  ©.Ford,  28  Barb.  336;  Dan  vers  v.  Dorrity,  14  Abb.  Pr.  208; 
Jackson  V.  Deese,  35  Ga.  88.  Bat  see  Darby  v.  Darby,  3  Drew.  601; 
Wild  V.  Milne,  26  Beav.  604. 

17  Gorham  v.  Gorham.  3  Barb.  Gh.  24:  and  see  Snowden  v.  Dun* 
lavey,  11  Pa.  St.  522;  Matter  of  Latham,  6  Ired.  Eq.  406. 

18  Willing  p.  Brown,  7  Serg.  A  B.  467;  Welch  v.  Anderson,  28  Mo. 
293.   Compare  Coale  v.  Barney,  1  Gill  A  J.  341;  Hopkins  v.  Toel,  i, 
Humph.  46. 

§  369.  Parties  defendant  in  partition.— All  per- 
sons interested  in  the  real  property  sought  to  be  divided 
should  be  made  parties  to  the  proceedings  for  partition, 
either  as  plaintiffs  or  defendants  ;i  otherwise,  they  will 
not  be  bound  by  the  judgment  or  decree.^  Persons  who 
hold  encumbrances  upon  the  separate  undivided  shares 
need  not  be  made  parties.^  So,  before  assignment  of 
dower,  the  widow  need  not  be  made  a  party  to  an  action 
for  the  partition  of  the  estate  in  which  she  claims  dower.^ 
Where  a  wife  seeks  the  partition  of  her  separate  estate, 
the  husband  should  be  made  a  party  defendant. ^  And 
the  wife  of  a  tenant  in  common  may  be  made  defendant 
in  an  action  by  him  for  partition.  <^ 

1  Bogardus  v.  Parker,  7  How.  Pr.  305;  Harlan  v.  Stout,  22  Ind.  488; 
Candy  v.  Stradley,  1  Del.  Ch.  113;  Knapp  v.  Hnnsrerford,  7  Hun,6S8; 
Kester  v.  Stark,  19  111.  328;  Newby  v.  Perkins.  1  Dana.  440;  26  Am.  Dec. 
160;  Harman  v.  Kelley,  14  Ohio,  502:  Braker  v,  Devereux,  8  PaiRe,  513; 
Sullivan  v.  Nulllvan,  60  N.  Y.  37;  Barney  v.  Baltimore,  6  Wall.  280; 
Lancaster  r.  Seay,6  llich.  Eq.  111.  At  common  law,  the  non-Jolndcr 
ofadefcnd'ent  in  an  action  for  partitition  Is  matter  of  abatement 
only:  Hoxsie  v.  Ellis,  4  U.  1. 123. 

2  Cook  V.  Allen,  2  Mass.  462;  Harlan  v.  Stout,  22  Ind.  488;  Munroe 
r.  Luke,  19  Pick.  39.  Compare  Foxcroft  v.  Barnes,  29  Me.  128;  Purvia 
V.  Wilson,  6  Jones,  (N.  0.)  22. 
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3  Baring  v,  Nash,  1  Yes.  &  B.  551;  Sebring  v.  Mesereau.  9  Cowen, 
844:  Long's  AppeaU77  Pa.  St.  151;  Thurston  v.  Minke,  32  Ma.574;  Low 
«.  Holmes.  17  N.  J.  Eq.  143;  Townshend  v.  Townshencl,  1  Abb.  N.  C, 
81.   But  compare  Lewis  v.  Atkinson,  15  Iowa,  3(il. 

4  Power  r.  Power,  7  Watts,  205;  Gordon  ».  Sterling,  13  How.  Pr. 
405;  Tauner  v.  Kiles,  1  Bibrb.  560.  Compare  Green  v.  Putnam,  1  Barb. 
MO. 

5  Brownson  v.  Gifford,  8  How.  Pr.  389.  See  Disbrow  v.  Folger,  5 
Abb.  Pr.  54;  Doe  v.  Prettyman,  1  Houst.  334. 

e  Bosekrans  0.  White,  7  Lans.  486. 

§  370.    Judgment  or  decree  in  partition.— The 

judgment  or  decree  awarding  partition  must  set  forth  the 
estate  and  interest  of  each  party,^  and  point  out  the  man- 
ner in  which  the  partition  shall  be  made.^  And  a  simple 
order  that  *'  partition  be  awarded  "  is  void.^  If  the  estate 
consists  of  distinct  kinds  of  property,  a  part  of  each  kind 
should  be  assigned  in  severalty,  if  this  can  be  done  with- 
out impairing  the  value  of  the  estate.^  If  tlie  common 
estate  consists  of  several  parcels,  the  entire  share  of  one 
tenant  in  common  applying  for  partition  may  be  set  off  if 
practicable,  leaving  the  residue  undivided. ^  It  is  held 
that  there  may  be  a  partition  of  standing  timber;  <*  so  of  a 
mill  and  mill  privilege.^  But  a  saw-mill,  mill-yard,  mill- 
pond,  and  the  utensils  of  the  mill,  are  held  not  to  be 
proper  subjects  of  partitio^.^  So  the  partition  of  land 
Valuable  chiefly  as  ore-bed  was  denied.^  Upon  a  parti- 
tion of  land  improvements  should,  together  with  the  lands 
on  which  they  are  erecteid,  be  set  aside  to  the  co-tenant 
who  erected  them,i<>  and  without  making  any  allowance 
against  him  for  the  increase  in  value  occasioned  by  his 
improvements.il  Nor  is  it  any  objection  to  an  allowance 
for  improvements  that  they  were  made  by  tenants  in 
common  in  reversion,  during  the  continuance  of  a  pre- 
vious life  estate.12  Where  the  bill  for  partition  prays  for 
general  relief,  the  decree  may  direct  an  account  of  the 
rents  and  profits.i^  If  the  land  cannot  be  properly  di- 
vided, and  a  sale  is  necessary,  the  Court  may  adjust  and 
secure  the  rights  of  the  parties  in  the  proceeds  of  the  sale, 
whether  such  rights  be  legal  or  equitable.!^   A  judgment 
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of  partition  establishes  the  title  and  concludes  the  par- 
ties.i^  It  is  equivalent  to  an  ordinary  conveyance, ^^ 
and  is  notice  to  purchasers  of  the  land  embraced  in  the 
shares.  17  jt  cannot  be  attacked  collaterally;  ^^  but  a  de- 
cree of  partition  bad  in  part  is  bad  as  to  the  whole.^^ 

1  Ledbetter  v.  Gash,  8  Ired.  462;  Kilgour  v.  Cra^^ord,  51  HI.  249. 

2  Harrell  v.  Harrell,  12  La.  An.  549;  Young  t.  Frost,  1  Md.  377. 

t   Greenap  v.  Sewell,  18  IlL  53;  and  see  Tibbs  v.  Allen,  27  HI.  119. 

4  Hay  v.  Estell,  19  N.  J.  Sq.  138. 

5  Gordon  o.  Pearson,  1  Mass.  323;  Haitar  v.  Wiswall.  10  Pick.  ISST: 
Shull  V.  Kennou,  12  Ind.  34;  Abbott  v.  Berry,  46  N.  H.  369. 

6  Steedman  v.  Weeks,  2  Strob.  Bq.  145. 

7  Hansen  v.  Wlllard,  12  Me.  142;  28  Am.  Ddc.  162;  and  compart 
HiUs  V.  Dey,  14  Wend.  204;  Morrill  v.  Morrill.  5  N.  H.  134;  BaUey  «. 
Bust,  IS  Me.  440;  Manroe  v.  Gates,  42  Me.  178. 

8  Brown  v.  Turner,  1  Aiken.  67;  15  Am.  Dec.  669. 

9  Gonant  v.  Smith.  1  Aiken,  67:  15  Am.  Dec.  669;  and  see  Boston 

Franklinite  Go.  v.  Gondit,  19  N.  J.  Eq.  394. 

10  Nelson  V.  Clay,  7  Marsh.  J.  J.  138:  23  Am.  Deo,  387;  Seale  v.  Soto, 
35  Gal.  1U2;  and  see  Patrick  v.  Marshall,  2  Bibb,  40;  4  Am.  Dec.  670. 

11  Nelson  v.  Glay,  7  Marsh.  J.  J.  138;  23  Am.  Dec.  387. 

12  Hall  V.  Piddock,  21 N.  J.  Eq.  311. 

13  Humphrey  v.  Foster,  13  Gratt.  653. 

14  Gre;?ory  v.  Gregory,  69  N.  C.  522;  MllUgan  v.  PoolerSS  Ind.  St. 

See  Prentice  v.  Janssen,  79  N.  Y.  478. 

15  Mills  V.  Witherlngton,  2  Dev.  A  B.  434:  Colton  v.  Smith,  11  Pirk. 
811 ;  22  A.m.  Dec.  275;  Jenkins  v.  Fahey,  73  X.  Y.  355. 

16  Anderson  v.  Hughes,  5  Strob.  74. 

17  Klchards  v.  Bote,  68  Pa.  St.  253;  Wilson  v.  Smith,  22  Gratt.  493; 
Marshall  v.  McLean,  3  Greene,  363.  The  Judgment  determines  the  rlRht 
of  possession,  but  does  not  vest  in  either  of  the  parties  any  new  or 
additional  title  in  the  share  set  off  to  each:  Wade  v.  Deray,  50  Cal.  37U; 
Pierce  v.  Oliver,  13  Mass.  211.  A  deed  of  partition  does  not  aifect  the 
title  of  the  parties,  but  only  fixes  the  boundaries:  GounUie  v.  Nortlip 
ampton  etc.  7  Pa.  St.  233. 

18  Wright  V.  Marsh,  2  Greene,  94 ;  Merklein  v.  Trapnell,  34  Pa.  St.  42. 

19  Gorwithe  v.  GrlfOng,  21  Barb.  9. 

§  371.  "Warranty  in  partition  deeds. —Where  par- 
tition has  been  made  by  law,  each  partitioner  becomes 
the  warrantor  of  the  other  to  the  extent  of  the  portion 
allotted  to  him,  whether  there  be  an  express  warranty  in 
the  deed  or  not.i  And  since  a  warrantor  is  barred  or 
estopped  to  claim  against  liis  own  warranty,^  it  follows 
that  no  party  to  a  partition  can  be  permitted  to  assert  an 
adverse  title  for  the  purpose  of  ousting  another  party^ 
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from  his  portion  allotted  to  liiin  by  the  same  partition.* 
A  tenant  in  common  is  not  permitted,  even  after  parti- 
tion made,  to  purchase  in  a  superior  outstanding  claim 
for  his  own  exclusive  benefit,  and  much  less  to  use  it  for 
the  expulsion  of  his  co-tenant.^  Such  a  purchase  is  con- 
sidered in  equity  as  inuring  to  the  benefit  of  all  the 
co>tenants»  though  the  purchaser  is  entitled  to  contri- 
bution.* 

1  Walker  «.  Hallr  15  Ohio  St.  862;  Tenabte  v.  Beanchamp,  8  Dana, 
121;  28  Am.  Dec.  74.  TTai^raiity  of  title  Is  Implied  in  partition  deed 
betweeit  tenants  in  eommoQ,  taking  by  deseeni  in  Pennsylvania:  Pat- 
terson V.  Latininff,  10  watts,  135;  3tf  Am.  Dec.  164;  .and  see  Seaton  v. 
Barry, 4  Watts  is.  185.  ^ 

3  Sees 317. on^e. 

S  Tenable  v,  Beanchamp,  3  Dana,  821 ;  28  Am.  Dec.  74. 

4  Tenable  v.  Beanchamp,  3  Dana,  321;  28  Am;  Dec.  74:  Davis  9. 
KlOg/87  Pa.  at.  261:  Swinburne  V.  Swinburne,  28  N.  Y.  568;  TltsworOl 
V.  Stout,  49  111.  78;  Funk  v.  Newcomer,  10  Md.  301. 

5  Sneed  «.  Atherton,  6  Dana,  276;  32  Am.  Dec.  70:  Bothwell  v. 
DeweeSr  2  Black,«l3;  Mandeville  v.  Solomon,  89  Cal.  125.  Compare 
Dubois  V.  Campan,  24  Mich.  300;  Buchanan  v.  King,  22  Gratt.  414; 
VUno  v^  McKlmey,  44  Iowa,  68;  Bracken  v.  Cooper,  saUL  221. 
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875.  Consideration. 
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877*  Statute  of  Frauds. 

878.  Form  of  memorandum  under  statnfce* 

879.  What  are  lands  within  the  statute. 

880.  Fart  performance. 
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882.  Time  of  performance. 

883.  Tiae. 

884.  Defect  in  title-Belief. 

885.  Tender  of  deed. 

886.  At  what  time  title  passes. 

387.  Besclssion  of  contract. 

388.  Mistake. 
38^.   Fraud,  etc. 
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SS90.  IiicaiHM!lt7  of  party. 

S  391.  Inadequacy  and  excess  of  consideratloiu 

S  892.  Specific  performance. 

1198.  Vendor's  Hen. 

S89i.  Waiver  of  vendor's  UesL 

S  395.  Enforcement  of  vendor's  lien. 

$  396.  Vendee's  lien. 

S897.  Action  for  parcIiase>money. 

S  398.  Defenses  to  action  for  purcbase-money. 

$  399.  Becovery  back  of  porchase-money. 

§400.  Action  for  use  and  occupation. 

§401.  Damages  for  failure  to  convey. 

i  402.  Damagres  for  failure  to  accept  conveyance.- 

S  403.  Liquidated  damages  and  penalty. 

$404.  Costs. 

§  372.  Nature  of  contract.— Contracts  for  the  pur- 
chase  and  sale  of  land  are  in  their  nature  executory,^  not' 
Testing  any  present  title;  ^  and  herein  they  are  distin- 
guished from  actual  executed  conveyailees  of  the  land 
passing  title.8  And  whether  an  agreement  for  the  sale  ot 
land  is  a  present  conveyance  passing  title,  .or  is  merely 
executory,  is  a  question  to  be  determined  from  the  inten- 
tion of  the  parties,  as  collected  from  the  whole  instru- 
ment.^ But,  as  a  general  rule,  the  acceptance  of  a  deed 
in  pursuance  of  the  terms  of  a  contract  for  the  sale  of  land 
is  prima  facie  an  execution  of  the  contract,  which  thereby 
becomes  void  and  of  no  further  effect.^  So,  in  equity, 
contracts  for  the  sale  of  land  are  treated  as  if  they  had 
been  executed.^  The  purchaser  is  regarded  as  owner  of 
the  land,  and  the  vendor  as  owner  of  the  purchase-money, 
and  as  seized  in  trust  for  the  purchaser;  ^  and  the  trust 
attaches  to  the  land  so  as  to  bind  every  one  claiming 
through  the  vendor  with  notice .^  But  at  law,  a  mere 
equitable  title  is  not  regarded,  and  is  unavailing  for  a  re- 
covery or  defense  against  the  legal  title. ^ 

1  Stewart  v.  Lang,  37  Pa.  St.  201 :  Atnrood  v.  Cobb,  16  Pick,  281t 
Bull  V.  WlUard,  9  Barb.  641;  Bennett  v.  Fuller,  29  La.  An.  663. 

2  Stewart  v.  Lang,  37  Pa.  St.  201 ;  Willey  v.  Day,  51  Pa.  St.  51. 
8   Lau  V.  Mumma,  43  Pa.  St.  267;  Bull  v.  Willard,  9  Barb.  641. 

4   Bortz  V.  Bort2, 48  Pa.  St.  382;  Shirley  v,  Shirley,  59  Pa.  St.  287. 
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5  Bnn  V.  Willard,  9  Barb.  641 ;  Honflrhtaninff  v.  Iiewlsi  10  Johns.  297: 
Bryan  v.  Swain,  56  Cal.  616;  Daveni^ort  v.  Whisler,  46  Iowa,  287. 

6  Linscott  r.  Buck,  33  He.  530;  Bodley  v.  Ferguson,  30  Gal.  611; 
King  9.  Buckman.  21  IS.  J.  £q.  599;  Reed  r.  Lukens,  44  Pa.  St.  200;  SI- 
ter's  Appeal,  26  Fa.  St.  180;  Lombard  v.  Chicago  etc.  Cong.  64  HI.  481. 

7  Llnscott  V.  Buck,  33  Me.  530;  Gary  v.  Wliltney,  48  Me.  516;  Moigan 
r.  Scott,  26  Pa.  St.  51:  Baldwin  v.  Pool,  74  III.  97;  Deno.  Dcmnger,75 
JI.  G.  800.  One  who  has  given  bond  to  convey  becomes,  In  equity,  a 
trustee  for  the  purchaser:  Swepson  v.  ^use,  65  N.  G.  34. 

8  Beed  v.  Lukens,  44  Pa.  St.  200 ;  McKechnle  v.  Sterling,  48  Barb.  834 : 
Townsend  v.  Bissell,  4  Hun.  300. 

9  Brill  V.  Stiles,  35 111.305. 

§  373.  What  conBtitnteB  the  oontraot.— A  con- 
tract for  the  purchase  and  sale  of  land  requires  a  concur- 
rence of  will  on  the  part  of  both  vendor  and  purchaser,  i 
And  a  mere  offer  by  the  vendor  to  sell,  luiless  it  be  un- 
qualifiedly accepted  by  the  purchaser  according  to  its 
terms,  imposes  no  obligation,  and  will  not  be  specifically 
enforced. 2  Thus,  if  A  signs  a  writing,  declaring  that  he 
will  sell  to  B  his  house,  etc.,  at  a  certain  price,  etc.,  this 
is  a  mere  proposition,  and  not  a  contract.^  But  if  the 
purcliaser  accepts  the  proposition  of  the  vendor,  and  pays 
money  to  bind  the  bargain,  the  contract  thereby  becomes 
complete,  and  the  vendor  cannot  afterward  impose  new 
terms  or  conditions;*  and  if  he  refuses  to  convey,  a  spe- 
cific performance  of  the  contract  will  be  enforced  against 
him  and  a  subsequent  purchaser  with  notice.^  So,  a  con- 
tract for  the  sale  of  land  may  be  the  result  of  a  corre- 
spondence 1|^  letters.*  And  where  A  proposed  by  letter 
to  sell  land  to  B,  and  B  answered,  accepting  on  the  terms 
proposed,  the  sale  was  held  to  be  complete  the  moment 
that  B's  letter  of  acceptance  was  inailed.'^  And  if  the 
letters  be  written  by  the  agents  of  the  respective  parties, 
it  is  sufficient.  8  But  where  letters  are  stated  as  the  agree- 
ment for  the  purchase  and  sale  of  land,  no  testimony  ali' 
unde  is  admissible  ;9  but  it  is  otherwise  where  stated  as 
evidence  of  the  agreement  only.^^^ 

1  Erwin  V.  Bank  of  Kentucky,  5  La.  An.  1:  EUason  v.  Henshaw,  4 
Wheat.  228:  Vicksbiu'g  etc.  B.  B.  Go.  r.  Hamilton,  15  La.  An.  521;  and 
see  Kyle  v.  Eavanagh,  103  Mass.  353;  4  Am.  Bep.  560. 

2  Holland  v,  Eyre,  2  Sim.  &  St.  194;  Huddleston  v.  Briscoe,  11  Yea. 
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m;  Banoir  v.  Ker,  U  La.  An.  19;  GHmn^er  v.  Uatted  Geimn  Ia» 
tbenm  Clinrches,  ^  Ba&d.  Cb.  US. 

i   Tucker  V.Woods,  12  Joima.  190;  aod  see  Bams  v.ADen,  11  Ired.2Sb 

4  Ke^Fsn  v.WOUaaBS,  22  Iowa,  378;  and  see  Do^v.  Teas,  SSL  9QL 

ft  Keegan  V.  Williams,  22  Iowa,  S78;. 

6  Dnnlop  V.  Higsliis,  I  H.  L.  Gas.  181;  Holland  v.  S;rie,S  Sim.  A  St. 
IM:  New  York  etcTR.  B.  Co.  v.  Plxler,  19  BaTt>.4S8L  Compaie  Dodstt 
*.  Lean,  IS  Johns.  fr.<8;  GartreU  v.  Stafford,  12  Neb.  MS. 

7  If  oore  V,  Pierson,  6  Iowa,  279.  But  where  a  letter  is  addressed  to 
another,  ^uqniT'.ng  if  ho  is  the  owner  of  certain  rral  estate  and  the  nrloe 
therectf,  to  wliich  he  responds,  statinflr  the  price  at  which  he  holosi^ 
such  response  win  not  be  oonstmed  as  a  pcoposttioaoC  sale:  Knifflit  «• 
Cooley,  U  Iowa,  218. 

8  Cowley  v.  Watts,  17  Jar.  172;  17  Etag.  L.  ft  £q.  147. 

9  Blrce  v,  Bletchley,  6  Hadd.  17.   Compare  Hoddlestoo  v.  Briscoe. 

19  Bizee«.BIetehler*C^lladd.n. 

§  374.  Parties  to  contract.— €k>mpetent  existing 
parties  constttate  one  of  the  essential  leatores  of  a  con- 
tract for  the  purchase  and  sale  of  land,  and  where  there 
is  nothing  in  the  instrument  itself  uor  in  the  nature  of 
the  transaction  which  shows  who  are  the  parties,  the  con- 
tract is  to  be  deemed  void  for  uncertainty.^  But  the  par- 
ties need  not  be  expressly  named,^  nor  is  it  essential  in 
every  case  that  the  party  to  whom  final  conveyance  is  tp 
be  made  should,  at  the  time,  be  distinctly  ascertained.* 
Thus,  a  bond  for  the  conveyance  of  lands  to  a  board  not 
in  essct  given  for  a  proper  consideration,  was  held  not  to 
be  void  for  the  want  of  a  grantee.^  The  heirs  of  a  vendor, 
whether  adult  or  infant,^  and  although  not  named  in  the 
contract,  are  bound  to  fulfill  the  contract  to  tibe  extent  of 
the  estate  that  descends  to  them.^  And  where  a  vendor 
dies  before  performance  of  the  contract,  leaving  an  only 
child  as  his  heir  at  law,  who  is  a  lunatic,  equity  may 
decree  a  specific  performance  of  the  contract,  and  may  di- 
rect the  committee  of  the  lunatic  to  execute  all  necessary 
conveyances  for  the  purpose. ?  If  the  vendee  assign  the 
contract,  and  his  assignee  takes  possession,  the  vendor, 
though  lie  cannot  compel  the  assignee  to  pay  the  purchase- 
money,  may,  by  virtue  of  his  lien  on  the. land,  call  on  him 
to  pay  the  money,  or  to  surrender  the  possession  of  the 
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land,  or  to  have  it  sold  for  the  benefit  of  the  yendor.^  At 
common  law,  an  agreement  by  a  married  woman  for  the 
sale  of  her  land  is  void,  even  if  entered  into  with  the  as- 
sent of  her  husband,**^  and  such  agreement  will  not  be  en- 
forced against  her  in  equity. i<>  As  a  general  rule,  she  can 
bind  her  interest  In  lands  only  in  the  precise  mode  pre- 
scribed by  law.u  But  the  husband  can  giv^  a  lease  for  a 
term  of  years  of  lauds  owned  in  fee  by  the  wife,  which  will 
be  valid  during  thd  coverture  at  least,^  and  an  agreement 
to  give  such  a  lease^  if  otherwise  unobjectionable,  may  be 
enforced  in  equity.^  In  Massachusetts  it  is  held  that  an 
ligreement  by  a  husband  to  convey  land  with  a  release  of 
his  wife's  dower  and  homestead  may  be  enforced  against 
him  so  far  as  he  has  power  to  execute  it,  with  compensa- 
tion in  damages  if  the  wife  refuses  to  join.H  A  verbal 
authority  to  an  agent  to  make  a  contract  relative  to  tho 
sale  of  lands  is  held  to  be  valid,  and  not  within  the  Statr 
ute  of  Frauds.is  But  the  execution  of  a  deed  by  an  agent 
will  not  be  valid  unless  authorized  by  an  instrument 
under  seal,  or  done  in  the  actual  presence  of  the  princi- 
pal.^ And  where  a  power  of  attorney  to  convey  lands 
has  been  given,  verbal  directions  to  the  agent  can  confer 
no  new  authority,  nor  enlarge  that  contained  in  tho 
power." 

1  Webster  v.Ela,  5  K.H.  540. 

2  Greon  p.  Davles,  4  Barn.  &  0. 235;  Brown  v.  Gllman,  13  Mass.  168} 
Webster  «.  £la,  5  N.  H.  540. 

-  S  Hill.  Vendors,  51. 

4  Sargeant  v.  State  Bank  of  Indiana,  12  How.  371 ;  and  see  S  290,  ante, 

6  Stttpbenv.  Fowler,  0  Paige, '280. 

6  Hill  V.  Bessegten,  17  Barb.  182. 

7  Swartwout  v.  Burr,  1  Barb.  495. 

8  Champion  V.  Brown,  6  Johns.  Ch.  396.  The  assl/mee  of  a  contract 
for  the  purchase  of  land  takes  it  subject  to  its  infirmities,  and  acquires 
no  greater  rights  than  the  assignor  had :  Parmly  r.  Buckley,  103  HI.  115. 

-  9  Butler  V,  Buckingham,  5  Day,  492. 

10  Butler  V.  Buckingham,  5  Day,  492;  and  see  Aylett  r.  Ashton,! 
Mylne  &  C.  105.  Equity  will  not  decree  a  specific  performance  of  a  cour 
tract  by  husband  and  wife  to  sell  her  land,  as  against  her:  Clarke  v. 
Belns,  12  Gratt.  98. 

11  Dmilap  r.  Mitchell,  10  Ohio,  117;  Bresslor  v.  Kent,  61  HI.  426: 14 
▲m.  Bep.  6ri  and  see  S  283.  taUe, 
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13  Eaton  V.  WhitBker,  18  Conn.  222. 

13  Eaton  V.  Wbltaker,  18  Conn.  222. 

14  Park  r.  Johnson,  4  Allen,  259;  Davis  t>.  Parker,  14  Allen,  94.  A 
nusband  agreed  to  sell  land,  but  the  wife,  without  collusion  with  him, 
refused  to  Join  in  the  deed.  It  was  held  that  the  vendee  could  not 
compel  a  specific  performauco  by  tho  husband  alone,  and  retain  part 
of  the  purchase-money  as  indemnity  against  the  wife's  contingent 
claim  of  dower:  Burk's  Appeal,  75  Pa.  St.  141 ;  15  Am.  Bep.  587.  In  an 
action  for  a  breach  of  the  contract  it  was  held  that  compensatory  dam- 
ages only  were  recoverable :  Burk  v.  Serrill,  80  Pa.  St  413;  21  Am.  Bep. 

15  Johnson  v.  IfOmder,  15  Ho.  865:  Ledbetter  v.  Walker,  29  Ala. 
176:  Marston  r.  Boe,  8  Ad.  &  £.  15;  Coleman  v.  Grrlgues,  18  Barb.  69. 
But  compare  Vanhom  v.  Frick,  (i  Serg.  &  B.  90. 

16  Klme  v.  Brooks,  9  Ired.  218;  and  see  %  294,  ante. 

17  Spofford  V.  Hobbs,  29  Me.  143. 

§  375.  ConBideration.— One  of  the  elements  of  aeon- 
tract  for  the  purchase  and  sale  of  land  is  some  valuable 
consideration,  without  which  the  contract  cannot  in  gen- 
eral stand.  1  But  it  is  not  necessary  that  the  consideration 
should  be  a  cash  paymeht.3  Thus,  a  note  given  for  the 
purchase-money  will  be  deemed  a  sufficient  consideration 
for  a  bqnd  to  convey .8  So  the  possession  of  lands  is  an 
adequate  consideration  to  support  a  promise  to  pay  the 
price  therefor.*  A  covenant  that  the  grantee  would  sup- 
port the  grantor  during  life  is  a  valuable  consideration.* 
So  a  vendor's  promise  to  indemnify  the  vendee  for  his 
improvements,  if  the  title  warranted  fails,  is  founded  on 
sufficient  consideration,  and  will  support  assumpsit.^ 
And  a  covenant  by  the  vendee  to  erect  a  brick  building 
upon  the  land  within  a  certain  tiine  is  held  to  be  a  valid 
consideration  for  the  covenant  to  sell .7  But  the  owner 
of  land  is  under  no  obligation  to  pay  for  work  or  labor 
done  upon  it  by  one  who  has  entered  without  his  consent 
or  any  color  of  right,  and  held  possession  against  him, 
and  a  promise  thus  to  pay  is  without  consideration  and 
void.8 

1  Gorham  c.  Herrick,  2  Me.  87:  Burling  v.  King,  66  Barb.  633;  Dor- 
Bey  V.  Packwood,  12  How.  126;  Andriot  v.  Lawrence,  33  Barb.  142; 
Greene  v.  Allen,  33  Ala.  215;  Smith  v.  Ware,  13  Jolms.  257;  and  see 
S  292,  ante, 

2  Pierce  v.  Woodward,  6  Pick.  206:  Whiteside  v.  Jennings,  19  Ala. 
784.  Mutual  promises  to  convey  constitute  a  sufficient  consl<leratlon: 
Murphy  r.  Ilooney,  45  Cal.  78;  and  see  Curlin  v.  Hendricks,  35  Tex.  225. . 
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3  Whiteside  v,  Jennings,  19  Ala.  784;  and  see  Eldrldge  o.  Turner, 
10  Ala.  1049;  Doyle  t>.  Teas,  5  El.  202.  The  consideration  for  a  contract 
to  sell  land  may  bo  valid,  although  the  vendee  does  not  exnresrJy  stlp- 
tiLite  to  buy  or  pay  for  the  land:  Eno  v.  Woodworth,  4  N.  Y-  249.  But 
an  offer  to  sell  land  at  a  certain  price  Is  an  offer  to  sell  for  cash,  and  the 
acceptance  of  such  offer  must  be  absolute,  and  not  qualified  or  limited 
by  conditions:  Carameyerp.  United  German  Churches. 2  Sand.  Ch.  186; 
and  see  Maynard  r.  Tabor,  53  Me.  511 ;  Sennett  o.  Shehan,  27  Minn.  328. 

4  Parker  v.  Crane,  6  Wend.  647;  Hart  v.  Young,  1  Lans.  419;  and  see 
Lorentz  v.  Lorentz,  14  W.  Va.  761. 

5  Stewart  r.  Beddltt,  3  Md.  67:  and  see  Watson  v.  Smith.  7  Oreg. 
448;  Hyatt ».  Williams,  72  Mo.  214. 

6  Richardson  v.  Oosser,  26  Pa.  St.  836. 

7  Brewer  v.  Besslnger,  25  Miss.  86. 

8  Frear  v.  Hardenbergh.  5  Johns.  272 ;  and  see  McEarland  v.  Mathls. 
lO  Ark.  (5  £ng.)  560.  Specific  performance  may  he  decreed  In  favor  ox 
a  purchaser,  though  the  whole  consideration  be  not  stated  In  the  con- 
tract, if  he  is  willing  to  pay  the  whole :  Park  v.  Johnson,  4  Allen,  259. 

§  376.  Auction  sales.— Lands  are  frequently  dis- 
posed of  at  auction,  which  is  a  public  sale  of  property  to 
the  highest  bidder.!  The  person  who  conducts  the  sale 
is  called  an  auctioneer,  and  the  auction  may  be  by  pub- 
lic outcry  or  otherwise.^  It  is  not  necessary  that  a  per- 
son should  be  present  at  an  auction  to  become  a  purchaser, 
but  he  may  make  his  bid  by  letter.^  A  mere  verbal  au- 
thority sufficiently  authorizes  an  agent  to  act  as  auction- 
eer and  to  sell  lands,  but  not  to  make  a  deed  of  them.^ 
Kor  can  an  auctioneer  delegate  his  authority  to  sell  to 
another;  ^  but  he  may  employ  another  to  use  the  hammer 
and  make  the  outcry  under  his  immediate  direction  and 
supervision; «  and  he  may  employ  all  necessary  and  prop- 
er assistants.*^  As  soon  as  a  sale  is  perfected  the  agency 
of  the  auctioneer  ceases. ^  And  in  no  case  can  he,  under 
his  authority  as  auctioneer,  negotiate  a  private  sale  after 
failure  at  an  auction  sale.^  A  sale  at  auction  is  within 
the  provisions  of  the  Statute  of  Frauds,  and  requires  a 
memorandum  in  writing  in  order  to  bind  both  parties  to 
the  contract.!®  But  this  memorandum,  duly  made  and 
signed  by  the  auctioneer,  is  sufficient.  ^^  He  acts  as  the 
agent  of  the  purchaser  as  well  as  that  of  the  vendor.  ^^ 
But  the  memorandum  must  be  made  and  signed  by  the 
auctioneer  at  the  time  of  the  sale,  and  before  tbe  termi,- 
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nation  of  the  proceedings,  or  the  purchaser  vrlll  not  be 
bound.^  And  an  auctioneer  who  is  himself  the  vendor 
and  party  in  interest  has  no  authority  to  sign  a  memoran- 
dum to  take  the  sale  out  of  the  statute  .^^  As  a  general 
rule,  the  employment  of  puffers  or  by-bidders  for  the- 
purpose  of  running  up  the  property  by  fictitious  bids  is 
deemed  against  public  policy,  and  avoids  an  auction  sale.i^ 
The  buyer  at  such  a  sale  may  be  relieved  from  his  pur- 
chase ;  10  unless,  after  knowledge  of  the  facts,  he  took  pos- 
session and  allowed  a  confirmation  of  the  sale;^^  or 
unless  the  price  was  not  exorbitant,  and  there  had  been 
a  long  acquiescence  by  the  buyer.i^  So  if  persons  be  em- 
ployed to  bid  up  to  a  certain  sum  in  order  to  avoid  a  sac- 
rifice of  the  property,  and  the  price  is  afterward  raised 
by  real  bidders,  the  sale  will  be  sustained.  ^^  And 
merely  to  employ  a  person  to  **  bid  In  "  for  the  owner  does 
not  necessarily  vitiate  an  auction  sale,  if  the  price  is  not 
intended  to  be  thereby  enhanced  beyond  a  fair  value  ;30 
and  whether  the  by-bidder  is  employed  in  good  faith  to 
prevent  a  sacrifice,  or  simply  to  enhance  the  price  by  a 
pretended  competition,  is  held  to  be  a  question  for  the 
jury .31    Lands  may  be  leased  as  well  as  sold  at  auction.33 

1  See  Walker  v.  Advocate-General,  1  Dow,  114. 

2  State  V.  Colliding.  19  Cal.  dOl ;  State  v.  Bucker,  24  Mo.  557;  Hxint 
V.  Fbiladelphla,  35  Pa.  St.  277i  Walker  v.  Advocate-General,  1  I>ow, 
115, 1 16.   See  CrandaU  v.  State,  28  Ohio  St.  479. 

3  Tyree  v.  Winiams,  3  Bi1>b,  368;  6  Am.  Dec.  063;  compare  Mlntom 
V.  Allen,  3  Sand.  50. 

4  Tourt  V.  Hopkins,  24  ni.  326. 

5  Stone  V.  State,  12  Mo.  400. 

6  Commonwealth  v.  Hamdeh,  19  Pick.  482;  and  see  Foiee  v.  Bonne* 
val,  6  La.  Au.  386. 

7  Commonwealth  v.  Harpden,  19  Pick.  482. 

8  Nelson  r.  Aldrldge,  2  Stark.  435;  Boinest  r.  Lelgnez,  2  Blch.  464; 
Walker  v.  Herring,  21  Gratt.  678;  8  Am.  Bep.  616. 

9  Jones  r.  Nanney,  MeClel.  25;  18  Price,  76}  Seton  v.  Slade,  7  Yes. 
^6;  Daniel  v.  Adams,  Amb.  0)5. 

10  Brent  v.  Green,  6  Leigh,  16;  Pike  v.  Balch.SS  Me.  302;  Hinder. 
Whitehouse,  7  East,  556;  Hlgginson  v.  Clowes,  15  Yes.  516. .  See  Adams 
p  Scales,  1  Baxt.  337;  25  Am.  Bep.  772. 

11  Pike  r.  Balch,  38  Me.  302;  Walsh  r.  Barton,  24  Ohio  St.  28;  Walker 
V,  Herring, 21  <}ratt.  678;  8  Am.  Bep.  616;  MqComb  v,  Wright, 4. Johns. 
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Ch.  fiS9;  Bird V.  Boulter,  4  Bam.  A  AdoL  iiS.  Cooqpare ^.daiiis v..Scale9» 
67  Tdlm.  397. 

12  McComb  o.  Wriglit,  4  Johns.  Ch.  4t59;  Buzfee  v.  Haley,?  01.  614; 
Morton  v.  Dean,  13  Met.  885. 

13  Horton  v.  McCarty,  63  Me.  894;  and  see  Oatbneyr.  Cason,74  N. 
0.  5:  21  Am.  Bep.  484:  Johnson  r.  Buck,  86  N*  J.  X«.  888;  10  Am.  Bep. 
213;  Norris  v.  Blair,  39Ind.  90;  10  Am.  Bep.  136. 

14  Bent  r.  Cobb,  9  Gray,  397. 

16  Curtis  V.  Asplnwall,  114  Mass.  187:  19  Am.  Bep.  882;  Towle  r. 
LeaYitt,  23  N.  H.  860;  Stains  r.  Shore,  16  Fa.  St. 200;  Yeazie  v.WUliams, 
8  Story,  611. 

16  National  Bank  r.  Spragae,  20  N.  J.  Eq.  169;  Yerkes  v.  Wilson.  81 
Fa.  St.  9. 

17  Backenstoss  V.  Stabler,  83  Pa.  St.  261 

18  Lathan  0.  Morrow,  6  Mon.  B.  630. 

19  Bramley  v.  Alt,  6  Ves.  619;  Steele  v.  Ellmaker,  11  Benr.  ft  B.  86; 
and  see  Lee  r.  Lee,  19  Mo.  420;  Mortimer  v.  Bell,  Law  B.  1  Ch.  Apx).  10» 

20  Beynolds  v.  Dechanms,  24  Tex.  174. 

21  Beynolds  v.  Dechanms.  24  Tex.  174;  and  compare  Ord  v.  No^l,  6 
Madd.  440;  Fox  tr.  Wright,  6  Madd.  111. 

22  See  Coote  V.  Goote,  2  L  B.  £q.  150. 

§  377.  Statute  of  Frauds.— At  comrnon  law,  con- 
tracts for  the  purchase  and  sale  of  lands  are  valid,  though 
not  in  writing.!  But  the  English  statute  (29  Car.  2,  c.  3), 
known  as  the  Statute  of  Frauds,  provides  that "  no  action 
shall  be  brought,  whereby  to  charge  any  person  upon  any 
agreement  made  upon  any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning 
them,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  si^^ed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully 
authorized."  ^  The  substance  of  this  statute  has  been  re- 
enacted  in  the  different  States  of  the  Union,  and  contracts 
for  the  sale  of  lands  are  thereby  required  to  be  in  writing.* 
The  igreat  purpose  of  the  statute  is  to  afford  protection 
against  frauds  and  perjuries;^  and  this  is  effected  by  pro- 
viding that  mere  parol  proof  of  such  contracts  shall  be  in- 
sufficient to  establish  them  in  a  court  of  justice.^  But  a 
contract  for  the  sale  of  lands  need  not  be  under  seal><^  it 
is  enough  if  it  be  in  writing,  and  subscribed  by  the  party 
or  his  agent  lawfully  a^thorized•^   And  the  signing  of  the 
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memorandum  of  agreement  by  one  party  only  is  suffi- 
cient, provided  it  be  the  party  sougbt  to  be  clmrged.* 
And  by  the  words  "the  party  to  be  charged*'  in  the  stat- 
ute must  be  understood  the  defendant  in  the  action ;  ^  the 
note  or  memorandum  must  be  signed  by  him,  but  need 
not  be  signed  by  the  plaintiff,  i®  The  party  to  be  charged 
who  has  subscribed  the  contract  is  estopped  by  his  signa- 
ture from  denying  that  the  contract  was  validly  executed, 
although  not  signed  by  the  other  party  who  sues  for  the 
performance.!^ 

1  See  Cooch  r.  Goodman,  2  Ad.  &  E.  N.  S.  680;  Mayberry  ».  John- 
sou,  15  N.  J.  L.  116;  Alien  v.  Beal,  3  Marsh.  A.  K.  554;  la  Am.  Dec.  203. 

2  See  Browne,  Statute  of  Frauds,  App. 

3  See  Majherry  r.  Johnson,  15  N.  J.  L.  116:  Brandcls  r.  Ncustadtt, 
13  Wis.  142;  Jenkins  t*.  Harrison,  U6  Ala.  34'):  Holsmlth  v.  Castay.  17  La. 
An.  140;  Cal.  Civ.  Code,§  1741;  Marsh  v.  Hyde,  3  Gray,  332;  Work  r. 
Cowhick.  81  111.  317. 

4  Marsh  V.  Hyde,  3  Gray,  832;  Norman  r.  Molett.  8  Ala.  546:  "Wol- 
ford  V.  Beazcly,  3  Atk.  503;  Proctor  c.  Jones,  2  Car.  &  P.  534;  Phillips 
r.  Hunnewell,  4  Me.  380. 

5  Marsh  9.  Hyde,  3  Gray,  332;  Atwood  v.  Cobb,  16  Pick.  227. 

6  Worrall  v.  Munn,  5  N.  Y:  229;  and  see  Owen  v.  Frlnk,  24  Cal.  177. 

7  Worrall  v.  Munn,  5  N.  Y.  229;  Ide  r.  Stanton.  16  Vt.  (iS5.  In  Now 
York  an  actual  manual  sabscrlption  at  tluj  tisil  of  llic  contract  i  •.  re- 
quired :  Vielie  p.  OsRood,  8  Barb.  laO;  James  r.  Patten,  U  N-  Y.  I;;  ami 
see  Kurtz  v.  Cmnmhifjs,  24  Pa.  St.  35.  But  generally  tho  requirenK  i»t 
of  tho  statute  in  this  respect  lias  been  liberal! v  construed:  see  Bseak- 
leyy. Smith,  11  Sim.  150;  Higdou ».  Thoma.s,  1  ilar.  «fc  G.  13U;  Aiidersou 
V.  Harold,  10  Ohio,  399:  Caton  o.  Caton,  Law  U.  2  H.  L.  127;  Morison  o. 
Turuour,  18  Yes.  175;  Bluck  v.  Gompertz,  7  £x.  862. 

8  Bussell  r.  Nixon.  3  Wend.  112;  Shirley i«  Shirley,?  Blackf.  452; 
Thayer  v.  Luce,  22  Ohio  St.  62;  Lowber  p.  Cormit,  86  Wis.  176;  Martin 
«.  Mitehell,  2  Jacob  &  W.  426;  GartreU  v.  Stafford,  12  Neb.  65J;  Tripp 
V.  Bishop,  56  Pa.  St.  428 ;  Estes  v.  Furlong,  59  HI.  302.  Compare  Davis  v. 
Shield,  26  Wend.  362. 

.   9  Newby  V.  Bogers,  40  Ind.  9. 

10  Newby  v.  Bogers,  40  Ind.  9;  Smith  o.  Arnold,  5  Mass.  414:  Getch- 
ell  p.  Jewett,  4  Me.  350;  Egerton  v.  Matthews,  6  East.  307;  Shlrlf^y  v. 
Shirley,  7  Blackf.  452.  But  compare  Jones  v.  Noble,  3  Bush,  6i4;  Law- 
renson  v.  Butler,  1  Schoales  &  L.  13. 

11  Worrall  v,  Munn,  5  N.  T.  229;  and  see  Justice  o.  Lang,  42  N.  Y. 
493;  1  Am.  Bep.  576. 

§  378.  Form  of  memorandum  under  statute.— 
The  mere  form  of  the  writing  or  memorandum  is  not  im- 
portant.! As  a  general  rule,  whenever  evidence  of  the 
contract  is  found  in  writing,  signed  by  tlie  party  to  be 
charged,  which  is  certain  and  definite,  there  is  all  the 


443  8ALB  AND  FCBOHASE  OF  LAITtti.  §  378 

evidence  the  statute  requires.^     "Writings,  even  letters 
addressed  to  third  persons,  of  which  the  party  availing 
himself  as  evidence  had  no  knowledge  when  they  were 
written,  and  which  were  not  written  with  any  view  to 
the  execution,  or  to  furnish  evidence  of  the  contract, 
have  been  received  as  evidence  to  meet  the  requirements 
of  the  statute.^  So  a  letter  in  terms  repudiating  liability, 
but  admitting  the  making  of  the  contract,  signed  by  the . 
party  to  be  charged,  was  received  as  a  sufficient  memo- 
randum.^   It  is  sufficient  to  satisfy  the  statute,  that  the 
terms  of  the  bargain  may  be  gathered  from  two  or  more 
separate  papers,  if  the  signed  memorandum  contains  such 
reference  to  the  other  papers  as  to  make  the  latter  part  of 
the  former;  6  but  the  connection  between  the  signed  and- 
unsigned  papers  cannot  be  made  by  parol  evidence  that 
they  were  intended  by  the  parties  to  be  read  together,  or 
of  facts  and  circumstances  from  which  such  intention 
may  be  inferred.^     An  undelivered  deed  may,  under 
some  circumstances,  operate  as  a  note  or  memorandum 
of  a  contract  for  the  sale  of  landsJ    And  deeds  not  duly, 
recorded,  and  for  tliat  reason  invalid  as  conveya\]ces, 
have  in  some  cases  been  regarded  as  contracts  to  convey, ' 
and  as  such  enforced. ^    Th.e  signature  of  the  purchaser  to 
the  conditions  of  sale  made  by  the  auctioneer's  clerk,  as 
the  bids  are  publicly  announced,  is  held  to  be  a  sufficient- 
signing  within  the  statute.^    But  on  a  sale  at  public  auc- 
tion the  terms  of  which  were  to  be  a  credit  of  nine  months 
on  notes  with  approved  security,  waiving  valuation  and' 
appraisement  laws,  a  memorandum  of  sale  made  by  the 
clerk,  which  did  not  state  such  terms,  was  held  to  be  void 
under  the  statute. i^    And  generally,  the  memorandum 
must  state  expressly  or  by  reference  the  subject  of  sale,  the 
terms,  and  the  parties,  with  such  certainty  as  to  furnish 
evidence  of  a  complete  agreement.ii    It  is, not,  however,- 
essential  that  the  description  of  the  property  should  have 
such  particulars  and  tokens  of  identification  as  to  render . 
a  resort  to  extrinsic  aid  entirely  needless  when  the  writ- 


iDg  comes  to  be  applied  tb  the  subject-matter.  >^  But  the 
terms  must  be  sufficient  to  fit  and  comprehend  the  prop- 
erty which  is  the  subject  of  the  transaction,  so  that,  with 
the  assistance  of  external  evidence,  tho  description,  with- 
out being  contradicted  or  added  to,  can  be  connected  with 
and  applied  to  the  Tery  property  intended,  and  to  the 
exclusion  of  all  other  {Hroperty.^^  Accordiug  to  th«  Eng^' 
lish  decisions,  the  statute  requires  that  the  consideration 
should  be  expressed  iu  the  writing  as  part  of  the  agree* 
ment;  ^^  and  the  same  construction  has  been  followed  in 
some  of  the  American  decisions,!^  while  others  hold  that 
the  requisitions  of  the  statute  are  satisfied  if  the  agrees 
ment  is  in  writing,  though  the  consideration  be  not  ex« 
pressed.^ 

1  Welf ord  V.  Beazely,  S  Atk.  003 ;  Jenkins  •.  Harrison,  66  Ala.  159. 

2  Jenkins  v.  Harrison,  66  Ala.  845s  Atwoo4  v»  Cobb,  16  Pick.  237 :  26 
Ain.  Dec.  657;  Clason  v.  Bailey,  14  Johns.  487;  Ide  v.  Stanton,  15  Yt.  68&. 
Bee  Wiener  v.  Whipple,  53  Wis.  298;  40  Am.  Bep.  775. 

3  Coles  V.  Trecothick,  9  Yes.  250;  Gibson  v.  Holland,  Law  B.  1  Com. 
P.  1:  Peabodyv.  Speyers,  56  N.  T.  230.  Compare  Washington  Ice  Co. 
•.  Webster,  62  He.  341 ;  16  Am.  Bep.  462. 

4  Bailey  v.  Sweeting,  9  Com.  B.  N.  S.  843:  and  see  Fowle  v.  Free* 
man,  9  Yes.  351 ;  Dobell  v.  Hutchinson,  3  Ad.  &  £.  355. 

6  l)obeil  V.  Hutcblmon,  3  Ad.  ft  E.  855;  Tawney  tr.  Crowther,  3  Bro. 
C.  C.  318;  Johnson 9.  Buck,  35  N.  J.  L.  338;  10  Am.  Bep.  243. 

6  Johnson  v.  Bnck.  35  N.  J.  L.  388;  10  Am.  Bep.  243:  Bldgway  v. 
Wharton,  6  H.  L.  Cas.  237;  Clinan  v.  Cooke,  1  Schoales  &  L.  22. 

7  Jenkins  v.  Harrison,  66  Ala.  358;  and  see  Bowles  «.  Woodson,  9 
Gratt.  78;  Parrlll  v.  McKinley.  9  Gratt.  1;  Work  o.  Cowhick,  81  IU.  317; 
Campbell  v.  Thomas,  42  Wis.  437;  Thayer  v.  Luce,  22  Ohio.  St  62. 

8  Williams  0.  Mayor.  6  Har.  A  J.  529;  Moncrieff  v.  Goldsboroogh,  4 
Ear.  &  McH.  283;  and  see  somerville  o.  Trueman,  4  Har.  &  McH.  252. 

9  Johnson  v.  Buck,  35  N.  J.  L.  338:  10  Am.  Bep.  243,  Compare 
Owathney  v.  Casson,  74  N.  C.  5;  21  Am.  Bep.  484. 

10  Norris  v.  Blair,  39  Ind.  90;  10  Am.  Bep.  136. 

11  Johnson  v.  Bnck.  35  N.  J.  L.  338;  10  Am.  Bep.  248:  Nichols  v. 
Johnson,  10  Conn.  192;  Davis  v.  Townsend,  10  Barb.  888;  Commlns  v« 
Scott,  Law  B.  20  £q.  11 :  13  £ng.  Bep.  576;  Slater  v.  Smith,  117  Mass.  96; 
Waring  v.  Ayres,  40  N.  T.  357 ;  Smith  o.  Jones,  66  Ga.  388;  Honeyman  p. 
Marryatt,  6  H.  L.  Cas.  112 ;  21  Beav.  44. 

12  Eggleston  v.  Wagner,  46  Mich.  618. 

13  Eggleston  v.  Wagner,  46  Mich.  618;  and  see  Hagan  v.  Domestlo  S. 
M.  Co.  9  Hun.  73;  McMurrayv.  Spicer,  LawB.5£q.e27;  iTesv.Haa* 
ard,  4  B.  1. 14. 

14  Saunders  v.  Wakefield,  4  Bam.  &  Aid.  69S. 

15  See  Leonard  v.  Yredenburg,  8  Johns.  29;  Keelson  v.  Sanoome,  3 
N.  H.  414. 
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16  Miller  v.  Inrlne,  1  Dev.  A  B.  l03;  Packard  v.  Rldiardson,  17  Mass. 
122;  Xvory  v.  Murphy,  96  Mo.  634;  Rigby  v,  Norwood,  34  Ala.  129.  Th^- 
present  statute  of  Alabama  requires  tne  expression  in  writing  of  tbe 
consideration,  not  leaTingit  to  tbe  uncertainty  and  infirmity  of  parol^ 
evidence:  see  Jenkins  v.  Harrison,  66  Ala.  354. 

§  379.  "Wliat  are  lands  within  the  statute.— The- 
word  ''land"  is  comprehensive  in  its  meaning^)  and  in-- 
eludes  growing  grass  and  standing  trees.^  Contracts  for 
the  sale  of  standing  timber  are,  therefore,  held  to  be  con- 
tracts for  the  sale  of  an  interest  in  land,  and  must  be  in 
writing,  under  the  Statute  of  Frauds.^  So  of  contracts  for 
the  sale  of  growing  crops.^  But  a  sale  of  standing  trees 
in  contemplation  of  their  immediate  separation  from  the 
soil  was  held  not  to  be  embraced  within  the  statute.^ 
8o  a  sale  of  a  crop  of  peaches  then  growing  in  the  seller's 
orchard,  the  buyer  to  gather  and  remove  the  peaches  as 
they  matured,  was  held  not  to  be  within  the  statute  as  a 
sale  of  an  interest  in  land.'  So  hops  upon  the  vine  are 
personal  chattels,  and  may  be  sold  as  such.o  Kor  is  a 
contract  for  the  delivery  of  hop  roots  an  agreement  relat- 
ing to  real  estate,  and  such  contract  is  not  within  the 
statute,  although  at  the  time  the  bargain  was  made  the 
roots  were  in  the  ground.''  A  grant  of  a  right  to  shoot 
over  land,  and  to  take  away  a  part  of  the  game  killed,  is 
a  grant  of  an  interest  in  land,  and  within  the  Statute  of 
Frauds.^  Coal  and  the  right  to  dig  coal  are  interests  in 
land.d  So  dower,  prior  to  assignment,  is  an  interest  in 
lands  within  the  statute;!^  so  of  a  permanent  right  t(» 
flow  land;U  and  possession  is  held  to  be  an  interest  in 
land  within  the  meaning  of  the  statute;  ^  and  the  same 
has  been  held  in  respect  to  mining  claims.^  But  the  sale 
of  shares  in  a  mining  company,  conducted  on  the  ccst- 
book  principle,  is  not  a  sale  of  land,  or  of  an  interest  in 
land.^^  And  sales  of  lands  made  by  a  commissioner 
under  a  decree  of  court  are  not  within  the  statute,  and 
are  valid  though  not  in  writing.i'  And  a  contract  for  the 
sale  of  improvements  on  land,  consisting  of  houses,  is 
held  not  to  be  within  the  8tatute.^<^  So  of  a  contract 
Books  Eeal  Pbop.— 88. 
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nnder  which  one  is  to  make  bricks  on  the  land  of  anoth- 
•er,  the  property  in  the  bricks  to  remain  in  the  owner  of 
-the  soil  until  he  has  been  paid  for  his  clay  and  wood  use*' 
.and  consumed  in  their  manufacture. ^^  So  of  an  SLgree^ 
»ment  in  a  written  lease  for  the  renewal  thereof,  and  ta 
>^pay  as  rent  for  such  renewal  term  a  certain  percentage 
•upon  the  cash  value  of  the  premises,  to  be  fixed  by  ap- 
.praisers.^  And  an  agreement  to  return  leased  premisen 
.in  the  same  condition  as  when  taken  is  valid  though  not 
?in-writing.i>  So  an  agreement  by  a  husband  to  convey 
•eertain  lands  to  his  wife  in  consideration  that  she  would 
'relinquish  her  inchoate  interest  in  his  lands,  which  she 
•did,  is  valid  though  not  in  writing.^  And  a  parol  agree- 
ment for  a  partnership  for  the  purpose  of  dealing  in  lands 
is  not  within  the  statute,  and  is  valid.^ 

1  Buck  V.  Plckwell,  27  Vt  157 :  Owens  v.  Lewis,  46  Ind.  488 ;  15  Am. 
Bep.  2»5;  Rodwell  v.  Phillips,  9  Mees.  &  W.  501.  Compare  Maralisttv. 
Ferguson,  23  Cal.  65. 

2  Slociim  V.  Seymour,  96 N.  J.  L.  188;  13  Am.  Bep.  432;  Plerrepont 
V.  Barnard,  5  Barb.  864 ;  Hutchlns  v.  King,  1  Wall.  53.    . 

3  Bemal  r.  Hovlons,  17  Cal.  541 :  Evans  v.  Boberts,  8  DowL  A  B. 
611;  6Xam.  &  C.  829;  Carrlngton  v.  Boots,  2  Mees.  A  W.  848. 

4  Byassee  v.  Beese,  4  Met.  (Ky.)  872;  and  see  Oreen  «.  Armstrongi 
1  Denlo,  550;  Kingsley  o.  Holbrook,  45  N.  H.  313;  McGregor  v.  Browilt 
10  N.  Y.  114. 

6  Pnmer  v.  Plercy,  46  Md.  212;  17  Am.  Bep.  591,  and  note,  595.  Aa 
Sflreement  for  tbe  sale  of  growing  pears  was  neld  to  be  an  agreement 
for  the  sale  of  an  Interest  in  land:  itodwell  v.  Phillips*  9  Mees.  ft  W« 
Ml ;  and  see  £mmerson  v.  Heells,  2  Taunt  38. 

6  Frank  r.  Harrington,  86  Barb.  418. 

7  Webster  v,  Zielly,  52  Barb.  482. 

8  Webber  V.  Lee,  L.  R.  0  Q.  B.  D.  81A. 

9  Lear  v.  Chauteau,  23  Dl.  89. 

10  Lothrop  V.  Foster,  51  Me.  367;  Finch  «.  Finch,  10  Ohio  St.  501. 
Compare  Lenfers  v.  Honke,  73  DL  405;  24  Am.  Bep.  263;  Brown  v. 
Brown,  47  Mo.  130;  4  Am.  Bep.  820. 

1 1  Clute  V.  Carr ,  20  Wis.  531 ;  Mumf ord  v.  Whitney,  15  Wend.  80. 

12  Howard  r.  Easton,  7  Johns.  205. 

13  Copper  etc.  Co.  v.  Spencer,  25  Cal.  18.  But  compare  Gore  v. 
McBniyer,  18  Cal.  582.  A  uevlse  of  rents  from  the  testator's  real  ea* 
tare,  which  the  executors  were  directed  to  sell,  is  an  interest  in  lands 
within  the  statute:  Brown  v.  Brown,  23  N.  J.  £q.  660. 

14  Powell  V.  Jessop,  18  Com.  B.  336;  Watson  v.  SpraUey,  10  Ex.  222. 

15  Warfleld  v.  Dorsey,  89  Md.  299;  17  Am.  Bep.  562;  Watson  v.  Vlo> 
lett,  2  Duval,  332.  Compare  Evans  •.  Ashley,  8  Mo.  177;  Christie  sw 
Simpson,  1  Bich.  407. 
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16  CasseU  V.  Collins,  23  Ala.  676.   See  also  ThouTenin  v.  iiea,  26  Tex;- 
612. 

17  Brown  V.  Morris,  83  N.  C.  251. 

18  Norton  v.  Gale,  95  HI.  633;  35  Am.  Bep.  173. 

19  Halbnt  v.  Forest  City,  34  Ark.  246. 

20  Brown  V.  BawUngs,  72  Ind.  505. 

21  Holmes  v.  McCray,  61  Ind.  358:  19  Am.  Bep.  735;  and  see  Gibbons' 
«.  Bell,  45  Tex.  417;  Trowbridge  v.  Wetherbee,  11  Allen,  361. 

§  380.  Part  performance.— It  has  long  been  the  set- 
tled doctrine  in  equity  that  a  parol  contract  for  the  con- 
veyance of  lands  will,  if  partly  executed  by  the  party 
seeking  relief,  be  specifically  enforced,  i  This  equitable- 
doctrine  rests  on  the  idea  that  to  plead  the  statute  in  the- 
particular  instance  would  work  a  fraud.^  And  in  order 
to  take  a  case  out  of  the  operation  of  the  statute,  on  th& 
ground  that  it  is  partly  performed,  there  must  be  such  a 
part  performance  of  it  on  the  part  of  the  plaintiff  as  would 
Tender  it  a  fraud  on  him  if  the  defendant  refused  to  com- 
ply with  the  contract  on  his  part.^  The  conditions  under 
which  courts  of  equity  interfere  to  avoid  the  statute, 
upon  the  ground  of  part  performance,  are  thus  briefly 
stated :  1.  The  parol  agreement  relied  on  must  be  certain 
and  definite  in  its  terms;  2.  The  acts  proved  in  part  per- 
formance must  refer  to,  result  from,  or  be  made  in  pur- 
suance of  the  agreement  proved;  3.  The  agreement  must 
have  been  so  far  executed  that  a  refusal  of  full  execution 
would  operate  a  fraud  upon  the  party,  and  place  him  in  a 
situation  which  does  not  lie  in  compensation.^  The  part 
performance  sufficient  to  take  an  agreement  out  of  the 
statute  must  be  something  done  with  the  actual  or  con- 
structive assent  of  the  party  sought  to  be  bound;  ^  as,  for 
instance,  the  taking  of  possession,  or  the  vendee's  entry, 
with  the  vendor's  consent,  and  the  making  of  valuable 
improvements;  6  or  the  payment  of  the  purchase-money 
and  being  let  into  possession  by  the  vendor.  7  But  the 
vendee,  by  committing  trespass,  and  taking  forcible  pos- 
session of  lands  claimed  to  be  sold,  against  the  consent  of 
the  owner,  cannot  evade  the  provisions  of  the  statute.^ 
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80  the  Tendee  must  have  exclusive  possession,  taken  in 
pursuance  of  the  contract;  ^  such  a  possession  as  would 
imake  him  a  trespasser  in  the  absence  of  the  contract.  ^<^ 
Part  payment  of  the  purchase-money  is  not  of  itself 
usually  regarded  as  a  sufficient  part  performance  to  take 
the  contract  out  of  the  statute  ;U  but  if  full  payment  has 
been  made,  equity  demands  that  execution  should  be 
decreed.^  The  doctrine  of  part  performance  does  not 
prevail  in  courts  of  law.u  At  law,  a  parol  contract  for 
the  sale  of  land  is  void*  notwithstanding  possession  and 
improvements  by  the  purchaser.^^ 

1  Wetmore  v.  White.  2  Caines  Gas.  87 ;  Newton  v.  Swaaaey,  8  N.  H.  9 ; 
Campbell  v.  Campbell,  11 N.  J.  Eq.  268;  Annan  «.  Merritt,  13  Conn.  479; 
Daniels  t>.  Lewis,  16  wis.  140;  Wimston  p.  Williston,  41  Barb.  635;  Han- 
lou  V.  Wilson,  10  Neb.  138;  Lester  v.  Kinne*  87  Conn.  14;  Cllnan  v.  Cooke, 
1  Schoales  &  L.  22. 

2  Bond  V,  Hopkins,  1  Schoales  &  L.  433:  Brown  v.  Brown,  S3  N.  J. 
Eq.  660;  Harrow  v.  Johnson,  3  Met.  (Ey.)  578;  Malius  9.  Brown,  4  N.  Y. 
403;  Postlewait  v.  Frease,  31  Pa.  St.  472. 

3  Burnett  0.  Blackmar,  43  Ga.  M9. 

4  ^y  Christian.  J.,  in  Wright  v.  Pachett,  22  Oratt.  S74;  and  see 
Brown  v.  Brown,  33  N.  J.  £q.  660;  Phillips  v.  Thompson,  1  Johns.  Ch. 
131 :  Greenlee  v,  Greenlee,  2'J  Pa.  8t.  225;  feusier  v.  Sueath,  3  Nev.  120; 
llcCormick  v.  Grogan,  Law  B.  4  H.  L.  82. 

5  Camden  etc.  B.  B.  Co.  v.  Stewart,  18  N.  J.  Eq.  489. 

6  Hodges  V.  Green,  28  Vt.  358;  Byrd  v.  Odem,  9  Ala.  755;  Bowser  v. 
Cravener,  56  Pa.  St.  132;  Baldwin  9.  Thompson,  15  Iowa,  504;  Conway* 
v.  Sherron,2  CrauchC.  C.  80;  Morelandt;.Lenia8ters,4Blackf.385;  Van- 
duzer  u.  Christian,  30  Ga.  336;  Detrlck  0.  Sharrar,  95  Pa.  St.  621. 

7  Kellums  v.  Bichardson,  21  Ark.  137;  8cott  v.  Newson,  27  Ga.  125; 
Smith  V.  smith,  1  Kich.  Ch.  130;  Fitzsimmons  v.  Allen,  89  HI.  440;  Casler 
r.  Thompson,  4  N.  J.  Eq.  59;  Pike  v.  Morey,  32  Vt.  87;  Woods  r.  Fiuv 
mare,  10  watts,  195. 

8  Camden  etc.  R.  B.  Co.  v.  StewarL  18  N.  J.  Ea.  489;  and  see  Black* 
eny  v.  Ferguson,  8  Ark.  272;  Price  0.  Hart,  29  Mo.  171;  Smith  v.  Under- 
dunck,  1  Sand.  579;  Eaton  v.  Whltaker.  18  Conn.  222. 

9  Greenlee  v,  Greenlee,  22  Pa.  St.  225;  Wible  v.  Wlble,  1  Grant  Cas. 
406. 

10  Smith  V.  Smith,  1  Bich.  Eq.  180. 

11  Sites  r.  KeUer,  6  Ohio  St.  483;  Hart  0.  McClellan,  41  Ala.  251; 
Meredith  v.  Nalsh,  3  8tewt.  207;  Fanin  0.  McMullen,  2  Abb.  Pr.  N.  S. 
22 1;  Glass  v.  Hulbert,  102  Mass.  24;  Jackson  v.  Courtwright,  5  Munf.  308. 
But  see  Barlckman  v.  Kuykendall,  6  Blackf .  21 ;  Townseud  v.  Houston, 
1  Har.  (Del.)  582. 

12  Fanin  v.  McMullen,  2  Abb.  Pr.  N.  S.  224;  and  see  Lingle  v.  Clem- 
ens, 17  Ind.  124. 

13  Brandels  p.  Neustadtt,  13  Wis.  142;  Barlckman  0.  Kuykenaall,6 
Blackf.  21;  Adams  v.  Townsend,  1  Met.  485.  Formerly,  in  Massachii> 
setts,  the  doctrine  of  part  performance  was  not  recognized,  the  court 
kaTing  no  power  to  enforce  in  equity  the  specifld  penormance  of  any 


419  SALE  ANI>  PURCHASE  OF  LAKDS.  §  381 

bnt  written  contracts :  see  Jacobs  «.  Peterbo^ongli  etc.  B.  B.  Go.  8  Cash. 
225.  So  in  Maine :  Bubier  v,  Bubier,  24  Mj9»  42;  Patterson  v.  Yeaton,  47 
Me.  308.  But  the  supreme  Judicial  court  In  those  States  now  has  gen- 
eral  equity  powers  and  authority  to  decree  specific  performance  of 
oral  contracts:  Somerby  v.  Buntln,118  Mass.  2 #9;  Pulslferu.  Waterman, 
73  Me.  233.  See  also  Lynes  v.  Hayden.  119  Mass.  482.  In  some  of  the 
States  the  doctrine  Is  still  unrecognized,  as,  for  instance,  in  North  Car- 
olina: Barnes  t>.  Brown, 71  N.  C.o07;  Mississippi:  Hairston  ».  Jaudon, 
42  Miss.  380;  and  Tennessee:  Bldley  v.  McNairy,2  Humph.  174. 

14  Barickman  v,  Kuykendall,  6  Blackf.  21;  Sailors  v.  Gambril, 
1  Cart.  88:  Thomas  v.  Dickenson,  14  Barb.  90;  Norton  v.  Preston,  15 
Me.  14;  O^Herllhy  v.  Hedges,  1  Schoales  &  L.  123. 

§  381.  Constmction.— A  contract  for  the  purchase 
and  sale  of  land  does  not  require  any  particular  form  or 
terms,^  and  it  should  be  so  construed  as  to  give  it  effect 
rather  than  the  contrary.^  The  intention  of  the  parties, 
as  ascertained  from  the  whole  instrument,  must  he  car- 
ried into  effect,  if  this  can  be  done  consistently  with 
legal  rules  and  maxims.^  Thus,  the  words  *'  I  have  sold  " 
should  be  construed  **  I  have  agreed  and  contracted  to 
sell,"  in  an  agreement  respecting  realty,  in  order  to  give 
effect  to  it  as  an  executory  contract,  where  it  could  not 
operate  as  an  executed  contract,  and  where  it  is  apparent 
from  the  whole  instrument  that  the  parties  intended  to 
make  a  contract  in  relation  to  the  sale  of  such  realty.^ 
A  contract  may  consist  of  separate  writings,  connected  by 
A  reference  of  one  to  the  other,  in  which  case  they  are  to 
be  construed  together  as  forming  but  one  entire  agree- 
ment.fi  And  where  two  parties  enter  into  a  mutual 
agreement,  which  is  evidenced  by  a  writing  signed  by 
each  and  given  to  the  other,  the  two  instruments  are  to 
be  taken  and  construed  together  as  one.^  A  bond  for  the 
conveyance  of  land  and  a  note  executed  at  the  same 
time  for  the  purchsise-money  are  taken  as  one  contract. ^ 
The  same  reasonable  certainty  is  requisite  to  the  validity 
Of  contracts  for  the  sale  of  land  as  in  the  case  of  other 
written  agreements;  8  and  if  a  party  fails  to  prove  the 
terms  of  the  agreement  relied  on,  equity  will  not  assist 
him  by  directing  an  isdue  to  ascertain  the  terms.^  The 
description  of  the  premises,  to  which  any  effect  can  be 
given,  must  be  either  perfectly  certain  of  itself,  or  capa* 
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ble  of  being  made  so  by  a  reference  to  sometMng  ex- 
trinsic in  the  contract.^^^  A  description  in  the  contract 
as  so  many  acres  of  land  owned  by  the  vendor,  lying  in  a 
town,  county,  and  state  named,  is  a  sufficient  descrip- 
tion. ^  In  the  absence  of  fraud  or  mutual  mistake,  a 
vendor  is  bound  by  his  contract  as  to  the  quantity  of 
the  land,  although  the  result  controvenes  his  intention.^ 
A  description  of  a  certain  number  of  acres  in  a  comer 
will  be  taken  to  embrace  the  given  number  of  acres  in 
the  form  of  a  square.^*  A  written  contract  for  the  con- 
veyance of  a  '*  bridge  "  across  a  certain  stream,  "  together 
with  the  toll-house,  stables,  and  outhouses  of  every  de- 
scription," and  "all  the  privileges  and  appurtenances 
appertaining  or  in  any  wise  belonging  to  said  bridge," 
was  held  to  pass  the  land  upon  which  the  bridge  rested, 
and  upon  which  the  other  buildings  were  erected  ;i*  in 
accordance  with  the  doctrine  that  everything  essential 
to  the  beneficial  use  and  enjoyment  of  the  property  des- 
ignated is,  in  the  absence  of  language  indicating  a  differ- 
ent intention  on  the  part  of  the  grantor,  to  be  considered 
as  passing  to  the  grantee.^  An  agreement  to  sell  land, 
without  expressing  what  interest  in  it,  is  construed  to 
mean  the  whole  interest  of  the  vetidor.^<^  The  terms  of 
au  agreement  for  the  sale  of  land  must  be  unambiguous 
and  definitely  ascertained,  and  its  defectiveness  in  this 
respect  cannot  be  supplied  by  paroL^^^  And  as  a  general 
rule,  parol  evidence  is  not  admissible  to  explain,  vary,  or 
control  the  terms  of  such  an  agreement. ^^  Though,  as  an 
exception  to  this  rule,  such  evidence  is  sometimes  ad- 
mitted for  the  purpose  of  resisting  specific  performance,^^ 
upon  the  ground  of  fraud,^  mistake,  or  surprise.^i  And 
such  evidence  may  be  admitted  for  the  purpose  of  raising 
an  equity,  founded  on  the  agreement,  by  proof  of  collat- 
eral circumstances;  ^  in  which  cases  parol  evidence  is  not 
used  to  vary,  contradict,  or  control  the  written  contract 
of  the  parties,  but  to  apply  its  terms  to  the  subject-mat- 
ter.^  As,  for  instance,  to  show  the  position  of  land  and 
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its  condition,  the  mode  of  its  use  and  occupation,  that  it 
had  acquired  a  local  designation  or  name,  and  whether  it 
was  parcel  of  a  particular  estltte.^^  For  these  and  simi- 
lar purposes,  it  is  always  competent,  and  often  necessary, 
to  go  into  parol  evidence.  25 

1  Bailey  0.  Ogden,  3  Johns.  399;  3  Am.  Deo. 509;  Ives  «.  Hazard,  4 
B.  1. 29;  Hurley  v.  Browu,  S8  Mass.  545. 

2  Atwood  V.  Cobb,  16  Pick.  227;  26  Am.  Dec.  657;  and  see  Auburn 
City  Bank  v.  Leonard,  40  Barb.  119. 

3  Watson  v,  Blaine,  12  Serg.  &  B.  131 ;  14  Am.  Dec.  669. 

4  Atwood  V.  Cobb,  16  Pick.  227;  26  Am.  Dec.  657.  See  also  Jackson 
V.  Clark,  3  Jobns.  424;  Jackson  v,  Myers,  3  Johns.  383;  3  Am.  Dec.  504. 

6  Morgan  v.  Holford,  17  Jar.  225;  17  Eng.  L.  &  Eq.  174:  Bidgway  v, 
Wharton,  6  H.  L.  Cas.  238;  Beman  v.  Green,  1  Duer,  382;  Jackson  tr. 
UcKenny,  3  Wend.  233;  20  Am.  Dec.  690;  Clap  v.  Draper,  4  Mass.  266;  3 
Am.  Dec.  215;  Porter  v.  Sullivan,?  Gray,  446;  UUls  o.  Miller,  3  Paige,254; 
24  Am.  Dec.  218;  Bexford  r.  Marquis,  7  Lans.  261;  Isham  v.  Morgan, 
9  Conn.  874;  23  Am.  Dec.  361;  Spangler  r.  Springer,  22  Pa.  St.  454. 

6  Hunt  r.  Frost,  4  Cush.  54. 

7  Black  V.  Bowman,  9  Ark.  501 ;  Duncan  v,  Charles,  4  Scam.  561. 

8  Abeel  V.  Badcllfl,  13  Johns.  297;  Taylor  o.  Ashley,  15  Tex.  50t 
Mlnturn  V.  Baylis,  33  CaL  129;  Agord  r.  Valencia,  Sir  Cal.  292;  Stanton 
r.  Miller,  58  N.  T.  192;  Hamilton  v.  McEldowney,  46  Pa.  St.  334;  Miller 
V,  Campbell,  52  Ind.  125;  Lynes  v.  Hayden,  119  Mass.  482;  Shelton  v. 
Church,  10  Mo.  774;  Cox  v,  Middleton,  2  Drew.  209. 

9  Savage  v.  Carroll.  2  Ball  &  B.  444 ;  and  see  Bose  v.  Cunyghame,  11 
Ves.  555,  note;  Bowman  v.  Cunningham,,  78  Ul.  48:  Tieman  v.  Glbney, 
84  Wis.  190;  Blanchard  o.  McDougal,  6  Wis.  167;  Gelstou  v.  Sigmond* 
87Md.334. 

ID  Lawson  v.  Mead,  Hill  &  D.  Supp.  158;  1  How.  App.  Cas.  394 ;  Ferris 
V  Irving,  28  Cal.  645;  White  v.  Herrmann,  51  HI.  243;  Lewis  v.  Beichey, 
87  N.  J.  Eq.  240;  Bobeson  o.  Hombaker,  3  N.  J.  Eq.  60;  Hodges  v.  Hors> 
toll,  1  Buss.  &  M.  116.  -*!««» 

11  Blchards  v.  Edick,  17  Barb.  260:  and  see  Bemls  v.  Becker,  1  Kan. 
826.  But  where  land  was  described  by  section,  but  not  by  township 
and  range,  it  was  held  to  be  too  uncertain :  Johnson  o.  Craig,  21  Ark.  533; 
and  so,  where  the  description  was  *'  a  piece  of  land,"  with  no  reference 
to  any  other  writing  for  a  fuller  description:  Whelan  v.  Sullivan,  108 
Mass.  204.  Compare  Owen  v.  Thomas,  3  Mylne  &  K.  353;  Nichols  v. 
Johnson,  10  Conn.  192. 

13  Heyer  v,  Lee,  40  Mich.  353:  29  Am.  Bep.  537;  and  see  Dart  v.  Ba^ 
bour,  32  Mich.  267.  A  contract  for  the  sale  of  land  is  construed  strict- 
ly  as  afrainst  the  vendor:  see  Adams  v.  Warner,  23  Yt.  395;  Falley  v. 
61169, 29  Ind.  114;  Seaton  v.  Mapp.  2  Colles,  556;  S  304,  ante, 

13  Bybee  v.  Hageman,  66  HI.  519;  and  see  Martin  r.  Boon,  2  Ohio, 
837. 

14  Sparks  V.  Hess,  15  CaL  186. 

15  Whitney  v.  OIney,  3  Mason.  280:  Wise  v.  Wheeler,  6  Ired.  196; 
Sheet  V.  Seldon,  2  WiOl.  188;  Wood  v.  Trackee  etc.  Co.  24  CaL  487;  and 
see  S  806,  ante. 

16  Bower  v.  Cooper,  2  Hare.  408. 

17  Church  of  Advent  v.  Farrow,  7  Bicb.  Eq.  S78t 
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18  Tobey  v.  Leoiuffd,  2  Cliff.  40;  Cocke  v.  Bailey,  42  Miss.  81:  Bart- 
lett  V.  Pickersgill,  1  Cox,  15:  Croome  v.  Lediard,  2  Mylne  &  K.  251; 
Lewis  V.  Day,  A3  Iowa,  575;  LaForge  v.  Rlckert,  5  Weud.  187;  21  Aui. 
I>ec.  209;  Haven  v.  Brown,  7  Met  421;  22  Ain.  Dec.  206;  Dale  v.  Smitb,  I 
Del.  Ch.  lr]2  Am.  Dec.  64;  S^tevens  v.  Cooper,  1  Jones  Ch.  425;  7  Am. 
Dec.  499;  Wildbabn  v.  Bobldoux,  11  Mo.  659;  Davles  v.  Tllton,  2  Dm.  A 
"War.  232;  Kyan  v.  Hall,  13  Met.  520;  Tatman v.  Barrett,  SHoust. 226. 

19  See  Higglnson  v.  Clowes,  15  Yes.  515. 

20  Winch  V.  Winchester,  1  Yes.  &  B.  375;  and  see  Dale  v.  Smith,  1 
Del.  Ch.  1;  12  Am.  Dec.  64;  Wharton  v.  Douglass,  76  Fa.  St  273;  Mur- 
ray V.  Duke,  4o  CaL  644. 

21  Steyens  v.  Cooper,  1  Jones  Ch.  425:  7  Am.  Dec.  499;  Dale  v.  Smith, 

1  Del.  Ch.  1;  12  Am.  Dec.  64;  Townshend  o.  Stangroom,  6  Yes.  328: 
Wry  V.  Cutter,  12  Heisk.  28. 

22  Davis  V.  Symonds,  1  Cox,  402. 

23  Gerrlsh  v.  Towne,  3  Oray,  82,  87;  Mead  «.  Parker,  115  Mass.  413: 
16  Am.  Kep.  110;  Alger  r.  Kennedy,  49  Yt.  100;  24  Am.  Kep.  117;  Beed 
V.  £1113, 68  HI.  2U6;  and  see  Stoops  v.  Smith,  lUO  Mass.  63;  1  Am.  Kep. 
85;  Sweat  v.  Shumway,  102  Mass.  365;  3  Am.  Bep.  471. 

24  Gerrlsh  v.  Towne,  3  Gray,  82,  88;  and  see  Moreland  v.  Brady,  8 
Oreg.  303;  34  Am.  Bep.  581;  Crawford  v.  Morris,  5  Gratt.  i>0;  SbieLs  «. 
Stark,  14  Ga.  429;  Murly  r.  McDermott,8  Ad.  <&  £.  138;  8mith  v.  Jersey, 

2  Brod.  &  B.  553. 

25  Gerrlsh  v.  Towne,  3  Gray,  87;  Sargent  v.  Adams,  3  Gray,  78:  and 
see  Hannah  v.  Shirley,  7  Oreg.  115;  Terry  ».  Berry,  13  Nev.  514;  Ellis  v. 
Burden,  1  Ala.  458;  Vanderkarr  v.  Thompson,  19  Mich.  82;  Marsh  t>. 
Belle w,  45  Wis.  36;  Thayer  v.  Torrey,  37  N.  J.  L.  339;  Fusting  r.  SuUi- 
Tan,  41  Md.  162.  When  a  written  contract  for  the  sale  of  land  is  silent 
as  to  the  mode  In  which  payment  is  to  be  made,  parol  testimony  is  ad- 
missible to  show  bow  and  in  what  payment  was  to  be  made,  that 
being  an  independent  collateral  fact:  Paul  v.  Owlngs,  32  Md.  402.  A 
collateral  undertaking  may  always  be  proved  bypar«l:  Lamphlrev. 
Slaughter,  61  How.  Pr.  36.  It  is  held  competent  to  snow  by  parol  that  a 
beater  and  gas-fixtures  were  to  pass  to  the  purchaser  of  a  iiouse,  under 
a  written  agreement  in  which  no  mention  was  made  of  such  articles: 
Heysham  v.  Dettre,  89  Pa.  St.  506. 

§  382.  Time  of  performance.^The  time  fixed  by  the 
parties  for  the  performance  of  a  contract  for  the  sale  of 
land  is,  at  law,  deemed  to  be  of  the  essence  of  the  con- 
tract, or  a  vital  provision  thereof.  ^  If  no  time  for  per- 
formance is  specified,  a  reasonable  time  must  be  allowed.^ 
Time,  thoagh  originally  of  the  essence  of  the  contract, 
may  become  immaterial  by  the  subsequent  conduct  of  the 
parties,  and  especially  where  they  have  acquiesced  in  ex- 
tending it.s  In  equity,  time  is  not  ordinarily  regarded  as 
of  the  essence  of  a  contract  for  the  sale  of  land;^  unless 
it  appears  from  the  terms  of  thd  contract  or  the  conduct 
of  the  parties  that  it  was  the  design  of  the  parties  to  ren- 
der it  essential.^    As  a  general  rule,  if  a  party  has  iLot 
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been  guilty  of  gross  neglect,  if  his  delay  can  be  reason- 
ably explained  and  be  consistent  with  good  faith,  and 
time  has  not  been  made  material  by  the  contract  of  the 
parties,  a  court  of  equity  will  afford  relief .^  Kach  case 
is  said,  however,  to  depend  upon  its  own  circumstances;  7 
but  in  no  case  will  a  court  of  equity  relieve  a  party 
against  his  own  neglect  or  default  in  performing  his  con- 
tract if  such  relief  will  seriously  injure  the  other  party.  8 
Although  time  be  made  the  essence  of  the  contract,  it  may 
be  waived i^  as  where  the  time  is  allowed  to  pass,  and 
the  parties  go  on  negotiating  for  completion  of  the  pur- 
chase, this  is  a  waiver,  and  time  is  no  longer  of  the  es- 
sence of  the  oontract.io  In  a  contract  for  the  purchase  of 
lands,  to  be  performed  within  so  many  months,  calendar 
and  not  lunar  months  are  to  be  understood;  ^  though  the 
word ''  month ''  may  mean  lunar  or  calendar  month  accord- 
ing to  the  intention  of  the  parties.^ 

1  Steyenson  v.  Idaxwell,  2  N.  T.  408;  Conway  v.  Case,  22  HI.  127; 
Morris  V.  School  District,  12  Me.  293;  Hillv.  Fisber^4  Me.  143;  Burling- 
ton  V.  Boesler,  15  Iowa.  655;  Tiernan  v.  Roland,  15  Pa.  St.  42i);  Marshal] 
V.  Powell,  9  Q.  B.  779;  FaUs  v.  Carpenter,  1  Dev.  &  B.  £(i.  277;  Uoberts 
Berry,  De  Gex,  M.  &  0. 289;  Tilley  v.  Thomas,  Law  B.  3  Cb.  App.  &), 

2  Wiswall  V.  McGtown,  2  Barb.  270;  McMorray  v.  Spicer,  Law  B. 
A  £q.  527, 543;  Pickering  v.  Pickering,  33  N.  H.  4uU;  Meason  v.  Kaine. 
67  Pa.  St.  12tt;  Benson  v.  Tiltou,24  How.  Pr.  494;  Ditto  v.  Harding,  7S 
lU.  117. 

3  Schroeppel  v.  Hopper,  40  Barb.  425;  and  see  Hull  v.  Sturdivantt 
46  Me.  34 ;  Stow  v.  Russell,  36  111.  19;  Shafer  v.  Niver.  9  Mich.  253 ;  Yolti 
V.  Orummett,  49  Mich.  453.  A  parol  agreement  to  niter  or  enlarge  the 
time  for  completing  a  contract  for  the  sale  of  land  is  void:  Doaro. 
Qlbbes.  1  Bail.  £q.  371;  Avery  v.  Kellogg,  11  Conn.  575;  Stowell  v.  Kob-^ 
lusou,  3  Blug.  N.  0. 928:  but  the  courts  distinguish  between  a  contract 
to  alter  or  enlarge  the  time  and  a  mere  voluntary  forbearance  to  insist 
upon  a  performance  at  the  time  originally  agreed  upon :  Ogle  v.  Yaue, 
Law  B.  2  Q.  B.  275;  Aff'd,  Law  K.  3  Q.  B.  2f2.  The  distinction  is  the 
Bame  as  that  between  a  mere  license  and  a  contract :  Ogle  v.  Vane,  Law 
B.  2  Q.  B.  275. 

4  Kadcliffe v.  Warrington,  12  Yes.  S76:  Lennon v.  Napper,  2  Schoales 
A  L.  683;  Richmond  v.  Robinson,  12  Mich.  193;  Jones  v.  icobbiiis,  29  Me. 
Sdl ;  Bashier  r.  Gnitz,  6  Wheat.  528;  Barnard  v,  Lee,  97  Mass.  92;  Chad- 
weu  V.  Winston,  3  Tenn.  Ch.  1 10. 

5  Huffman  v.  Hummer,  11  N.  J.  £q.  263:  Jones  v.  Dobbins,  29  Me. 
351;  Walton  v.  Wilson,  30  Miss.  576:  Pennock  v.  Ela,41  N.  H.  189;  Mis- 
souri Biver  etc.  B.  B,  Co.  v.  Briciuey,  21  Kaus.  275;  Knott  t>.  Stevens, 
6  Oreg.  235. 

6  Williston  V,  WUIistOD,  41  Barb.  635:  and  see  Tilley  r.  Thomas, 
Law  li.  3  Ch.  App.  67 ;  Roberts  v.  Berry,  3  De  Oex^  M.  &  Q.  284. 

7  Wells  V.  Wells,  3  Ired.  596;  Buckmau  v.  King,  19  N.  J.  Eq.  300t 
Jones  V.  Bobbins,  29  Me.  35L 
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8  Rackman  v.  Kins,  19  N.  J.  Eq.  800:  and  see  Tllley  v.  Thomas,  Law 
B.  3  Cli.  App.  67;  Brasuier  v.  Oratz.  6  Wlieat.  fii8;  McCay  tr.  Garrlngton* 
1  McLcau,  50;  Potter  v.  Tuttle,  -ii  Conn.  512:  Merritt  v.  Brown,  19  m.  J. 
£q.  2M i  Edwards  v.  Atkinson,  14  Tex.  373. 

9  Moody  V.  Orlffin,  60  Ga.  459;  Dennis  v.  WCogXt  33  HI.  429:  Carpen- 
ter V.  Biandford,  8  Barn.  &  C.  575;  Linscott  v.  Buck,  33  Me.  530. 

10  Webb  V.  Hugbes,  Law  R.  10  Eq.  286;  Falls  o.  Carpenter,  1  Der.  A 
B.  Eq.  277;  WolX  v.  WllUttS,  35  HI.  89. 

11  Shaplev  v.  Garey,  6  Serg.  &  R.  539;  HlpweU  «.  Knight,  1  Yonngtt 
ft  C.  419;  and  see  Lang  v.  Gale,  1  Maale  &  S.  111. 

12  Hlpwell  V,  Knight,  1  Toonge  A  C.  419. 

§  383.  Title.— In  the  absence  of  countervailing  stipu- 
lation or  evidence,  an  agreement  to  sell  land  implies,  on 
the  part  of  the  vendor,  an  agreement  to  convey  a  good 
and  unencumbered  title. ^  The  right  of  the  purchaser  to 
have  such  a  title  does  not  grow  out  of  the  agreement  be- 
tween the  parties,  but  is  given  by  law,  and  he  may  insist 
upon  it,  not  because  it  is  stipulated  for  in  the  agreement, 
but  on  the  general  right  of  a  purchaser  to  require  it.^  If 
the  vendor  contracts  to  make  **a  good  and  sufficient 
deed,"  or  "a  good  warranty  deed,"  or  "  a  deed  free  of  all 
encumbrances,"  etc.,  for  a  stipulated  price,  he  is  bound 
to  convey  a  good  title ;  ^  unless  it  appears  from  the  con- 
tract itself,  or  from  the  circumstances  accompanying  it, 
that  the  parties  have  in  view  merely  such  a  conveyance 
as  will  pass  the  title  which  the  vendor  has,  whether  de- 
fective or  not.^  Such  implied  warranty  of  title  exists  so 
long  as  the  contract  remains  executory;  ^  but  upon  the 
execution  of  the  contract  by  a  deed  or  conveyance,  the 
law  throws  upon  the  purchaser  the  responsibility  of  car- 
ing for  his  own  protection  by  suitable  express  covenants. > 
An  agreement  to  convey  land,  generally,  means  a  con- 
veyance in  fee,  unless  it  appears  that  the  parties  intended 
to  contract  on  the  basis  of  a  lesser  estate.^  A  party  will 
not  be  compelled  to  pay  his  money  and  take  a  doubtful 
title,  or  an  encumbered  property,  unless  he  lias  bargained 
for  such.s  And  a  title  is  held  to  be  doubtful  when  it  is 
such  as  other  persons  may  fairly  question,  although  the 
court  may  entertain  a  favorable  opinion  of  it.^  And  a 
doubtful  title  cannot  be  made  marketable  by  an  opinion 
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of  a  coTirt  on  a  case  stated  between  vendor  and  vendee.^^ 
Every  title  is  doubtful  which   invites  or  exposes  the 
party  holding  it  to  litigation.^    But  a  purchaser  will  not 
be  permitted  to  reject  a  title  on  account  of  a  bare  possi- 
bility of  its  proving  to  be  imperfect.  12    Mere  suspicion 
upon  opinions  in  the  abstract,  etc.,  will  not  support  an 
objection  by  a  purchaser.^    And  in  an  action  against  the 
purchaser,  the  vendor  need  not  show  title,  but  the  bur- 
den of  proof  is  on  the  defendant  to  show  that  he  has 
none.^^    A  covenant  to  convey  the  title  means  the  legal 
estate  in  fee,  free  from  all  valid  claims,  liens,  or  encum- 
brances; i&  and  as  a  general  rule,  the  purchaser  must  have 
the  legal  estate,  and  is  not  to  be  compelled  to  take  an 
equitable  estate.^^   A  contract  to   make   a  good  title 
means  a  title  good  both  at  law  and  in  equity,  and  a  court 
of  law  will  adjudge  a  title  to  be  either  good  or  bad,  hav- 
ing no  middle  term  for  it.^?    A  vendee  will  not  be  com* 
pelled  to  accept  a  title  founded  on  a  decree  against  an 
infant,  for  the  reason  that  the  latter  may  show  cause 
against  it  when  of  age.^^    An  agreement  to  sell  land,  and 
to  execute  and  deliver  a  warranty  deed  thereof,  is  not 
complied  with  by  a  deed  from  the  husband  only,  but  the 
wife  must  join;  ^  a  party  purchasing  a  title  clear  of  en- 
cumbrances is  not  bound  to  accept  one  subject  to  a  right 
of  dower.2o    Title  under  a  deed  not  seasonably  recorded 
is  bad; 21  so  of  a  title  by  foreclosure  where  the  owner 
was  not  a  party  to  the  suit.2i    Nor  will  a  purchaser  bo 
compelled  to  take  a  title  dependi  <g  upon  the  words  of  a 
will  which  are  too  doubtful  ever  to  be  settled  without 
litigation ;  ^  nor  to  accept  a  title  made  out  by  presump- 
tion from  length  of  possession.^^ 

1  Shreek  v.  Pierce,  3  Iowa,  350;  Watts  v.  Waddle,  1  McLean,  200; 
Holland  v.  Holmes,  14  Fla.  890;  Delavan  v.  Duncan,  43  N.  Y.  485; 
Flluu  V.  Barber,  64  Ala.  193;  Anon.  2  Abb.  N.  C.  66;  Woodnifl  v, 
Thome,  4f)  III.  88;  Clute,  v.  Robinson,  2  Johns.  611;  Penfield  v.  Clark, 
62  Barb.  584;  Wliite  v.  Foljambe.  U  Yes.  337;  Sonter  v.  Drake,  5  Bam. 
A  Adol.  U02.  It  l9  however  held  in  Massachusetts,  that  under  an 
Sfirrecnient  to  sell  laud,  a  covenant  to  convey  a  good  title  does  not 
necessarily  entitle  the  covenantee  to  a  warranty  deed:  Kyle  v.  Kar- 
auagh,  103  Mass.  356*  4  Am.  Rep.  560;  and  see,  to  same  effect,  Tinaey 
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V.  Asbley,  15  Pick.  Ii64:  Gazely  v.  Price,  16  Johns.  267;  Joslvny.  Taylor. 
83  Vt.  470;  Brown  v.  Covilland,  6  Cal.  56<i;  Green  v.  CovUland,  10  CaL 
322.    Compare  Winter  v.  Stock,  29  Cal.  407. 

2  Frothro  v.  Smith,  6  Rich.  £q.  324;  Loonsberry  v.  Locamber,  25 
N.  J.  £q.  554;  White  v,  Foljambe,  11  Yes.  337;  Oullum  o.  Bank  of  Ala- 
bama, 4  Ala.  21. 

8  Owings  0.  Baldwin,  8  Oill,  337;  Brown  v.  Gannon,  14  Me.  276; 
Abendroth  v.  Greenwich,  29  Conn.  356;  Jones  o.  Huff,  36  Tex.  678; 
HoUaud  V.  Hohues,  14  Fla.  390;  Wilson  v.  Getty,  57  Fa.  St.  266. 

4  Luckett  V.  Williamson,  31  Mo.  55;  37  Mo.  388:  Porter  v.  Noyes,  2 
Me.  22;  11  Am.  Dec.  30,  and  note  34;  Cogan  v.  Cook,  22  Minn,  1^7;  Den 
V.  TindaU,  20  N.  J.  L.  214;  Batemau  v.  Johnson,  10  Wis.  1;  Davis  v. 
Hcndersion,  17  Wis.  105;  Kefeld  v.  Woodfolk,22  How.  327:  Holiack  vw 
Kllgores,26Gratt.442;  21  Am.  Hep.  317;  Deacons  v.  Doyle,  1  Matt.  (Ya.> 
258. 

5  Cnllum  v.  Bank  of  Alabama,  4  Ala.  21. 

6  Cullum  V.  Bank  of  Alabama,  4  Aia.  21 ;  Walsh  v.  Hall,  66  N.  a  S3S. 

7  Goddin  v.  Vaughn,  14  Gratt.  102;  Witter  v.  Biscoe,  18  Ark.. 422; 
Yardeman  V.  Lawsou,  17  Tex.  10;  Tremaine  v.  Lining,  Wright,  644. 

8  Chambers  v.  Tulane,  9  N«  J.  Eq.  146;  Regney  v.  Coles,  6  Bosw% 
479;  Stapylton  v.  Scott,  16  Yes.  272;  Mitchell  v.  Steiumetz,  97  Fa.  St. 
254. 

9  Pyrke  v.  Waddingham.  10  Hare,  1;  17  Eng.  L.  ft  Eq.  634.  Conb 
pare  Sohier  o.  Williams,  1  Curt.  479. 

10  Pratt  0.  Eby,  67  Pa.  St.  396. 

11  Speakman  o.  Forepaugh,  44  Pa.  St.  363. 

12  Lawrens  o.  Lncas,  6  Rich.  Eq.  217;  DalzeU  v.  Crawford,  1  Pan. 
Cas.  37;  Emery  v.  Grocock,  6  Madd.  54;  and  see  Wiisey  v.  Dennis,  44 
Barb.  354;  Crawford  v.  Jlurphy,  22  Fa.  St  84. 

13  M'Queen  v.  Farquhar,  11  Yes.  467. 

14  Breithanpt  v.  Thurmond,  3  Rich.  216.  Prima  /octe,  be  who  enp 
ters  upon  laud  under  a  contract  to  purctiase  admits  the  title  of  the 
vendor  to  be  good,  and  if  he  falls  to  comply  with  the  terms  of  the 
contract,  he,  or  any  one  holding  mider  him,  cannot,  in  aa  action  by 
the  vendor  to  regain  possession  of  the  land,  put  the  vendor  to  proof 
of  bis  title :  Fyles  v.  Reeve,  4  Rich.  555. 

15  Jones  v.  Gardner,  10  Johns.  266;  Kelly  r.  Bradford,  3  Bibb.  317. 

16  Abel  V.  Heathcote,  2  Yes.  100;  Littlefield  v.  Tlnsley,  26  Tex.  353; 
Smith  0.  Robertson,  23  Ala.  312. 

17  Maberley  v.  Robins,  5  Taunt.  625;  1  Marsh.  258;  Cullum  v.  Bank 
of  Alabama,  4  Ala.  21. 

18  Bryan  r.  Reed,  1  Dev.  &  B.  Eq.  86;  and  see  Bullock  v.  Bullock, 
1  Jacob  &  W.  603. 

19  Fomeroy  v.  Drury,  14  Barb.  418;  Watts  v.  Waddle,  1  McLean,  200. 

20  Lewis  V.  Coxe.  5  Har.  (Del.)  401 ;  Runnels  v.  Webber^  59  Me.  488; 
Bigelow  V.  Hubbard,  97  Mass.  195;  Harrington  v.  Murphy,  109  Mass. 
299;  Heiinburg  v.  Ismay,  3  Jones  &  S.  35.  But  see  Bostwick  o.  WU- 
Uams,  36  111.  65;  Powell  v.  Monson  etc.  Co.  3  Mason,  355. 

21  Collins  0.  Delashmutt,  6  Oreg.  51 ;  Speakman  v.  Forepaogh,  44  Fa. 

St.  463. 

22  Joughans  v.  MTormick,  18  Cal.  660. 

23  Sharp  v.  Adcock,  4  Russ.  374:  Collard  v.  Sampson,  17  Jur.  869, 641: 
21  £ng.  L.  &  £q.  &)2;  Jervoise  v.  Northumberland,  1  Jacob  <&  W.  569. 

24  Tevis  V,  Richardson.  7  Mon.  654.   Sixty  years'  possession  la  aa 
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nnobjectionftble  title  to  a  f ee-siiople :  Bamwall  v.  Harris,  1  Tamit  430. 
And  a  purchaser  may  be  compeuecl  to  take  a  title  depending  upon 

ri-ol  evidence  of  adverse  possession  under  tbe  Statute  oi  Limitations: 
it;  4  ^yiU.  9,  c.  27;  Scott  v.  Nixon,  3  Dm.  &  War.  888.  A  vendee,, 
although  he  intends  to  purchase  lands  for  the  purpose  of  annoying 
tenants  adjoining,  is  not  oound  to  accept  an  imperfect  title  if  he  has 
stipulated  for  a  good  one:  Hollenbaugn  v.  Morrison,  9  Watts,  408. 

§  384.  Defect  in  title— Reliefs— Although  a  valid 
title  is  implied  in  a  contract  for  the  salo  of  land,i  yet  one 
who  buys  a  defective  title,  knowing  it  to  be  so,  must 
abide  the  con8equence,8.^  A  party  selling  land  by  a 
''chancing  bargain"  is  not  responsible  for  the  title.^ 
Where  the  vendor  undertakes  to  point  out  to  the  pur- 
chaser the  boundaries  of  the  land,  or  the  place  where  it 
lies,  or  its  improvements,  he  does  so  at  his  peril.'*  But  if 
the  purchaser  can  obtain  substantially  what  he  bargained 
for,  and  the  deficiency  is  of  a  nature  justly  to  be  made  a 
subject  of  Qompensation,  a  specific  performance  will  be 
decreed.^  As  a  general  rule,  the  vendee  shall  have  what 
the  vendor  can  give,  with  an  abatement  out  of  the. unpaid 
purchase-money  for  so  much  as  the  quantity  falls  short 
of  the  representation.^  If  title  to  part  of  a  tract  of  land 
fails,  the  purchaser  may  claim  performance  as  to  the  resi- 
due, with  an  abatement  from  the  purchase-money  for  tbe 
deficiency .7  When  land  is  sold  as  containing  so  many 
acres  *'  more  or  less,"  if  the  quantity,  on  an  actual  survey 
and  estimation,  either  overrunning  or  falling  short  of  the 
contents  named  be  small,  no  compensation  should  be 
recovered  by  either  party;  8  but  if  the  variance  is  consid- 
erable, the  party  sustaining  the  loss  should  be  allowed 
for  it.®  A  vendee  who  holds  his  vendor's  bond  for  title, 
and  who  remains  in  undisturbed  possession,  cannot  resist 
the  payment  of  the  purchase-money  on  account  of  a  de- 
fect in  the  title  without  showing  that  the  vendor  is  insol- 
vent or  unable  to  respond  in  damages. ^^  And  the  fact 
that  title  to  land  has  been  questioned  or  even  assailed  in 
court  does  not,  in  the  absence  of  a  judgment  or  execution 
thereon,  constitute  a  good  defense  to  an  action  for  the 
purchase-money.^  So  a  vendee  who  has  paid  part  of  tbe 
Boo^B  RsCll  Fbop.- 
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purchase-money,  and  given  a  mortgage  for  the  residue, 
will  not  be  relieved  against  the  security  given  on  the 
mere  ground  of  a  defect  of  title,  where  there  is  no  allega- 
tion of  fraud  in  the  sale,  and  he  has  not  been  evicted;  ^ 
he  will  be  reftnitted  to  his  remedy  at  law  upon  the  cove- 
nants in  his  deed.^  If  a  vendee  accepts  a  contract  in 
which  the  ownership  of  the  vendor  is  assumed,  and  agrees 
to  pay  for  the  land  without  requiring  the  vendor  to  pro- 
duce evidence  of  his  title,  the  burden  will  be  upon  him.  to 
show  defects.^^  He  is  presumed  to  have  satisfied  himself 
as  to  the  title  when  he  made  his  bargain.^ 

1  See  Winne  v.  Reynolds,  6  Paige,  407;  S  382,  ante, 

2  Beck  0.  Simmons,  7  Ala.  71;  Williamson  v.  Raney,  I  Freem. 
(Miss.)  112.  In  the  absence  of  any  fraud  or  warranty,  the  purchaser 
cannot  resist  the  payment  of  the  purchase-money  on  account  of  de- 
fects in  the  title  which  were  known  to  him:  Strong  v.  WaddcU,  56 
Ala.  471 ;  and  see  Mayo  v.  Purcell,  3  Munf.  243. 

8   Nelson  r.  Forgey,  4  Marsh.  J.  J.  S69. 

4  Cow?er  v.  Gordon,  4  Blackf.  110;  Hampton  v.  Eubank,  4  Marsh. 
J.  J.  634;  Eubank  o.  Hampton,  1  Dana,  843;  and  see  Rs^^an  v.  Gwlnn.  19 
La.  An.  133.  Where  a  specified  tract  of  land  Is  sold  for  a  sum  in  gross, 
the  boundaries  of  the  tract  control  the  description  of  the  quantity  it 
contains,  and  neither  party  can  have  a  remedy  against  the  otlier  for 
an  excess  or  deficiency  in  the  quantity,  unless  such  excess  or  dencien> 
cy  is  so  great  as  to  furnish  evidence  of  frciud  or  misrepresentation: 
Voorhees  v.  DeMeyer^  2  Barb.  48;  and  see  Chipmau  v.  Briggs,  5  Cal.  76; 
Gilillan  v.  Hhikle,  8  W.  Va.  262. 

5  Guynet  r.  Mantel,  4  Duer,  86;  King  v.  Bardeau,  6  Johns.  Ch.  38; 
Winne  v.  Reynolds,  6  Paige,  407;  Guest  v.  Homfray,  5  Vcs.  »18' 

6  Kent  v.  Carcaud,  17  Md.  291;  Mendenhall  r.  Steckell,  47  Md.  453: 
Morss  V.  Klmendorf ,  11  Paige.  277;  Hiiwk  v.  Pollard,  6  iilackf.  lUd;  and 
see  Westervelt  v.  Matheson,  1  Hoff.  Ch.  37;  Smith  v.  Pettus,  1  Stewt. 
&  P.  107. 

7  King©.  Wilson,  6  Beav.  124;  Voorhees  v.  DeMayer,  2  Barb.  37; 
TomUnson  ».  Savage,  6  Ired.  Bq.  430;  Hillr.  Buckley,  17  Ves.  394;  Peo- 
ple V.  ."Stephens,  71  N.  Y.  655.  The  purchaser  has  an  election  to  proceed 
with  the  purchase  pro  tantOt  or  to  abandon  it  altogether:  id. 

8  Darlhjg  r.  Osborne,  51  Vt.  167;  Couse  v.  Boyles,  4  N.  J.  Eq.  216; 
Winch  I'.  Winchester,  1  Ves.  &  B.  375;  Pedan  v.  Owen,  Rice  Eq.  55; 
Kctchum  V.  >stouC,  20  Ohio,  453;  Tyson  v.  Hardesty,  29  Md.  305;  Steph- 
ens V.  Hudson,  54  Ga.  613. 

9  Darling  v.  Osborne,  51  Vt.  157.  On  a  contract  to  convey  "about 
slxty-Uvo  acres,"  the  vendee  is  not  bound  to  accept  thirty  or  thirty^six 
acres:  Baltimore  etc.  Land  Soc.  v.  Smith,  54  Md.  187;  39  Am.  Hep.  374. 
Tlie  introduction  of  the  words  *•  more  or  less,"  following  the  emunerw 
ation  of  the  number  of  acres,  is  no  obstacle  to  relief  in  equity  upon 
the  ground  of  mistake:  Belknap  v.  Sealey,  14  N.  Y.  143;  Paine r.  Up- 
ton, 87  N.  Y.  327.    See  Josselyn  v.  Edwards,  57  lud.  212. 

10  Wyatt  V.  Garlington,  56  Ala.  576;  and  see  Blanks  v.  Walker,  54 
Ala.  117. 

11  Deetz  V.  Mock,  47  Iowa,  451 ;  and  see  Miller  v.  Argylis,  5  Lelgbf  4/BiK 
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12   Ryerson  v.  WlUls,  81 N.  Y.  280. 

15  Bompus  V,  Platner,  1  Johns.  Gh.  218;  Abt>ott  v.  Allen,  2  Johns.  Ch. 
519.  If  a  vendee  knows  the  condition  of  a  titie  he  is  baying,  and  takes 
a  deed  with  covenants)  he  can  only  rely  upon  his  covenants  for  protec- 
tion: Gartinan  o.  Jones,  24  Miss.  234;  and  see  Leird  v.  Abernathy,  10 
Hel8k.626. 

14  Tozbnry  «.  French,  41  Mich.  13. 

16  Dwight  V.  Cutler,  3  Mich.  666;  Allen  v.  Atkinson,  21  Mich.  361. 

§  385.  Tender  of  deed.— In  general,  if  there  is  a 
contract  for  the  sale  of  land,  and  the  agreement  of  the 
parties  is  concurrent  and  to  be  executed  at  the  same  time, 
the  vendor  cannot  maintain  an  action  for  the  price  nor 
for  damages  for  the  non-performance  of  the  contract, 
without  showing  that  he  had  tendered  a  title  deed,  or 
that  the  purchaser  had  waived  the  tender,  or  otherwise 
made  it  nugatory  by  his  act  or  conduct.^  The  preparation 
of  the  deed  is  considered  a  part  of  the  vendor's  under- 
taking, unless  the  terms  of  the  contract  furnish  an  infer- 
ence to  the  contrary .2  It  is  however  held  in  New  York, 
that  it  is  not  necessary  for  a  vendor,  under  a  covenant  to 
convey,  to  make  out  and  tender  a  deed  on  the  day  the 
purchase  is  to  be  completed.^  He  is  not  bound  to  prepare 
it  until  the  vendee  is  ready  to  demand  it,  and  even  then 
he  is  allowed  a  reasonable  time  to  draw  and  execute  it.^ 
So  in  Alabama  it  is  the  duty  of  the  purchaser  to  pre- 
pare a  deed  and  tender  it  to  the  vendor  to  be  executed, 
and  it  is  the  duty  of  the  vendor,  when  required,  to  fur- 
nish to  the  purchaser  an  abstract  of  the  title.^  So  by 
custom  in  Pennsylvania,  the  purchaser  should  tender  for 
execution  the  necessary  papers,  and  especially  where  the 
time  of  payment  is  optional  with  him.^  At  common  law, 
unless  there  is  an  express  agreement  to  the  contrary,  the 
cost  of  the  conveyance  falls  upon  the  vendee.*^  If  sev- 
eral lots  are  sold,  the  vendor  is  bound,  if  required,  to 
give  separate  deeds,  and  his  offer  to  execute  one  deed 
does  not  render  the  contract  entire. ^  A  vendor  of  land 
in  his  own  right  is  bound  to  convey  it  with  general  war- 
ranty, unless  it  be  otherwise  agreed  between  the  parties.^ 
Under  a  contract  that  does  not  specify  what  sort  of  a 
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deed  the  purchaser  is  entitled  to,  he  may  demand  a  deed 
with  customary  covenants.^  What  is  customary  is  to  bo 
determined  by  the  lex  rei  9itcB.^ 

1  Dablgnon  v.  Land,  6  Rich.  251;  Melton  v.  Coffelt,  59  Ind.  310} 
Overly  v.  Tipton,  68  lud.  414;  FerslUngo.  Canfleld,  70  Ho.  140;  Aried^e 
V.  Books,  22  Ark.  427;  Seeley  o.  Howard,  13  Wis.  33«;  Wlutou  v.  Slier- 
mau,  20  Iowa,  295. 

2  Christian  v.  Nixon,  11  Ired.  3;  Headier  v.  Shaw,  39  III.  854;  Win- 
ton  v.  &hei-man,20  Iowa,  295;  Tlnuey  v.  Ashley,  15  Pick.  546;  and  see 
Cooper  V,  Brown,  2  McLean,  495;  Smith  v.  Haynes,  9  Me.  128.  If  no 
place  Is  Hxed  for  the  delivery  of  the  deed,  the  vendor  la  bound  to 
seek  the  vendee  and  tender  the  deed:  Franchat «.  Leach,  5  Cowen,  606, 

3  Wells  V.  Smith.  3  Edw.  Ch.  78;  7  Paige,  22. 

4  Wells  V.  Smith,  2  Edw.  Ch.  78;  7  Paige,  22:  and  see  Fuller  v.  WU- 
Uams,  7  Cowen,  53;  xiewcomb  v.  Brackett,  16  Mass.  161. 

5  Wadeo.  Kllloiigh,5Stewt.&P.  450;  Chapman  v.  Lee,  65  Ala.  829^ 

6  Tieman  v.  Roland,  15  Pa.  St.  429. 

7  Winter  v.  Jones,  10  6a.  ISO;  Stephens  v. Medina,  8  Gale  &  D.  110; 
Poole  V.  Hill,  6  Mees.  A  W.  835. 

8  Van  Eps  V.  Schenectady.  12  Johns.  436. 

0  Hoback  v.  Kllgores,  26  Qratt.  442:  Ooddin  v.  Vaughn,  14  Oratt. 
102:  Yarilemaii  v.  Lawson,  17  Tex.  10;  Clark  v.  Lyons,  25  111.  105;  Clark 
V.  Redman,  1  Blackf.  380;  Penfield  v.  Clark,  62  liarb.  584;  Delavan  v, 
Duncan,  49  N.  Y.  485.  A  contract  to  convey  to  the  pui*chaser  a 
**  clear  title  "  entitles  the  purchaser  to  a  conveyance  of  the  laud  wltb 
general  warranty,  and  free  of  encumbrance: iLenny  v.  Holfman,  31 
Qratt.  442. 

10  Dwlght  0.  Cutler,  3  Mich.  566;  Allen  v.  Hasen,  26  Mich.  146. 

11  Gault  0.  Van  Zlle,  87  Mich.  22. 

§  386.  At  'What  time  title  passes.^As  a  general 
rule,  the  acceptance  by  a  purchaser  of  a  deed  for  land  ia 
to  be  deemed  prima  facie  full  execution  of  an  agreement 
to  convey.^  Thenceforth  the  agreement  becomes  void,  and 
the  rights  of  the  parties  are  to  be  determined  by  the 
deed,  and  not  by  the  agreement.^  But  this  rule  is  sub- 
ject to  some  exceptions,  as  when  there  are  collateral  cov- 
enants,^  or  when  the  stipulation  is  to  do  a  series  of  acts 
at  successive  periods,  or  to  perform,  simultaneously,  two 
of  more  distinct  and  separable  acts.^  In  the  latter  case, 
the  executory  contract  becomes  extinct  only  as  to  such  of 
its  parts  as  are  covered  by  the  conveyance.^  And  when 
the  defendant  agreed  to  convey  a  piece  of  land,  and  also 
to  convey,  or  cause  to  be  conveyed,  the  interest  of  A.  B. 
in  another  piece,  it  was  held  that  a  deed  conveying  only 
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one  parcel  was  but  in  part  fulflllmenti  the  contract  con* 
templating  two  conveyances.^  Upon  an  agreement  to 
Bell  land,  it  is  competent  for  the  parties  to  stipulate  that 
the  title  shall  pass  at  the  time,  or  that  it  shall  be  with- 
held  until  some  future  day»  or  until  the  performance  of  a 
further  condition;  "^  and  if,  upon  a  survey  of  the  entire 
instrument,  the  latter  intention  appears,  it  must  prevail.^ 

1  Long  0.  Hartwell,  34  N.  J.  L.  116;  and  see  Frazer  v.  Robinson,  42 
Miss.  121. 

2  Carter  v.  Beck,  40  Ala.  599;  Parkburst  v.  Tan  Cortlandt,  1  Johns. 
Ch.  273;  Jones  v.  Wood,  Itt  Pa.  St.  25;  Lone  v.  Hartwell.  34  N.  J.  L.  116; 
Carr  v.  Koacb,  2  I>ner,  20;  Crotzer  v.  Russell,  9  Serg.  A  B.  78. 

3  See  Long  v.  Hartwell.  34  N.  J.  L.  116.  The  covenant,  in  order  to 
be  deemed  coljateral  and  independent,  so  as  not  to  be  destroyed  by 
the  execution  of  the  deed,  must  not  look  to  or  be  connected  with  the 
title,  possession,  quantity,  or  emblements  of  the  land  which  Is  the  sub- 
ject or  the  contract.  If  ft  does  so,  the  execution  of  the  deed ,  in  pursu- 
ance of  the  contract,  will  operate  as  an  extinguishment  of  It:  Bull  v. 
Wlllard,  9  Barb.  641 ;  and  see  Carter  v.  Beck,  40  Ala.  699. 

4  Witbeck  p.  Walne,  16  K.  Y.  632;  Long  v,  Hartwell.  84  N.  J.  L.  116; 
and  see  Murdock  v,  Gilchrist,  52  N.  T.  247;  Davis  v.  Lottich,  46  N.  Y. 
S93. 

6  Long  V.  Hartwell,  34  N.  J.  L.  124. 

6  Brown  o.  Hoorhead,  8  Serg.  &  B.  569. 

7  Jackson  v,  Honcrief,  6  Wend.  26;  Games  v.  Apperson,  2  Sneed* 
062. 

8  Topp  p.  White,  12  Heisk.  173, 174. 

§  387.  Resoission  of  contract.— Failure  of  title, 
either  in  whole  or  in  part,  is  a  sufficient  p^ound  for  de- 
creeing the  rescission  of  a  contract  for  the  sale  of  land.^ 
But  the  offer  to  rescind  on  the  part  of  the  vendee  should 
be  made  as  soon  as  he  discovers  the  defect.^  So  the 
parties  are  to  be  placed  in  statu  quo  upon  a  rescission;^ 
though  if  this  rule  cannot  be  literally  complied  with,  a 
substantial  compliance  may  be  sufficient.  *<  An<l  a  party 
entitled  to  rescind,  because  of  failure  of  title  as  to  part, 
waives  that  right  by  accepting  a  conveyance  of  the  resi- 
due without  objection.^  Kor  will  a  rescission  be  allowed 
because  of  defect  of  title,  where  it  is  apparent  at  the 
hearing  that  a  perfect  title  may  be  made,  and  no  fraud  is 
alleged  or  proved.^)  And  if  a  party  seeking  to  rescind 
has  been  negligent,  and  guilty  of  unreasonable  delay, 
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and  edpecially  if  there  has  been  a  change  of  circum- 
stances in  any  material  particulars,  a  rescission  will  not 
be  decreed.7  The  general  rule  is,  that  a  contract  for  the 
purchase  of  land  will  not  be  rescinded  upon  stale  objec- 
tions to  the  title  after  long  and  undisturbed  possessiozL^ 
If  a  vendee  fails  to  comply  with  the  terms  of  the  contract 
under  which  he  obtained  possession,  the  vendor  is  at  lib- 
erty to  treat  the  contract  as  rescinded,  and  to  regain  pos- 
session by  ejectment.^  On  the  other  hand,  if  a  vendor 
brings  ejectment  to  recover  lands  which  are  in  the  pos- 
session of  the  vendee,  under  a  parol  contract  of  sale,  it 
amounts  to  a  rescission  of  the  contract,  and  the  vendee 
can  recover  the  purchase-money  paid.^  The  surrender 
of  a  written  contract  of  sale,  followed  by  acts  inconsis- 
tent with  its  continuance,  such  as  negotiating  a  sale  to 
another  party  by  the  surrenderer  for  the  benefit  of  the 
surrenderee,  operates,  in  equity,  as  a  rescission  of  such 
contract.ii  The  fact  that  a  purchaser  left  the  State  be- 
fore fulfilling  his  contract  to  purchase  was  held  to  be  no 
abandonment  of  the  contract.^ 

1  Owens  V.  Sector,  44  Mo. 389;  Johnson  v.  Siesflell,  6  Baxt.  41 ;  Lang 
«.  Brown,  4  Ala.  622;  Martin  v.  Atkinson,  7  6a.  228:  Chastian  r.  Stan- 
ley, 23  Ga.  2(i;  York  «.  Gregg,  9  Tex.  85;  Judson  v.  Wass,  11  Johns.  525. 
Auverso  possession  Is  alone  a  suificient  ground  for  rescission:  WU> 
Uams  V.  Carter,  8  Dana,  198. 

2  NewcU  V.  Turner,  9  Port.  420;  Lacey  v.  HclCillen,  9  Hon.  B.  523; 
Garrett  v.  Lynch,  45  Ala.  204.   See  Holt's  Appeal,  98  Fa.  St.  257. 

8  Staley  v.  Murphy,  47  HL  241;  Latham  «.  Hickey,  21  La.  An.  425; 
Percival  o.  Hichbom,  56  Me.  675;  Schroenpel  «.  Hopper,  40  Barh.  425; 
Harris  v.  Catlin,  37  Tex.  581;  Massonv.  Swan,  6  Heisk.450;  Martin  v. 
Chambers,  84  111.  579;  Smith  o.  lirlttenliam,  98  lU.  188. 

4  TVilllams  v.  Carter,  3  Dana,  198. 

5  Harrison  v.  Deramus.  33  Ala.  463;  and  see  Gale  v.  Nixon,  6  Cowen« 
446;  Barnctto.  Gaines,  8  Ala.  373;  Cummins  v.  Boyle,  1  Marsh.  J.  J. 
480;  Perkins  v.  WilUams,  5  Cold.  512. 

6  Westall  o.  Austin,  5  Ired.  Eq.  1 :  Fletcher  v.  Wilson,  I  Smedes  A 
M.  Ch.  376 ;  Wicklifl e  v.  Lee,  6  Hon.  B.  543.  A  rescision  will  not  be  de- 
creed for  an  innocent  misrepresentation  of  the  state  of  the  title,  if  at 
the  hearing  the  title  isperfected  so  as  to  be  as  represented:  Buford  v. 
Guthrie,  14  Bush.  690;  Davidson  v.  Moss,  6  How.  (Miss.)  683. 

7  Taylor  v.  Fleet,  1  Barb.  471 ;  Jones  v.  Smith,  33  Miss.  215 ;  McKeen 
V.  Beaupland,  35  Fa.  St.  488. 

8  Edwards  r.  Morris,  I  Ohio,  524;  and  see  McNaughton  v,  Fartridgef 
11  Ohio,  223;  Wright  v.  Vanderplank,  8  De  Gex,  M.  ft  G.  133;  Janatt  v* 
Aldam,  Law  B.  9  £q.  463. 
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9  Burnett  v.  CfUdwell,  9  WalL  290;  JaidOKm  *.  Widker,  7  Cowen, 
6J7 ;  Tlbbs  v.  Morris,  44  Barb.  138. 

10  Hairston  V.  Jaudon,  42  Miss.  S80. 

11  Crane  v.  Decamp,  21 N.  J.  Eq.  414. 

12  Creamer  o.Osrden,  16  Ind.  176.  Wbat  amounts  to  an  abandonment 
of  a  contract  is  beld  to  be  a  question  of  law  and  not  of  fact:  Dula  v* 
Cowles,  7  Jones  (N.  C.)  290. 

§  388.  Mistake.— The  conrts  will  grant  relief 
against  mistakes  of  fact,  and  on  that  ground  will  set 
aside  contracts  for  the  sale  and  purchase  of  land.i  But, 
generally  speaking,  if  there  is  a  mistake  of  law,  and  no 
proof  of  any  fraud  or  imposition,  a  party  must  abide  the 
consequences  of  his  ignorance,  and  cannot  on  that  ac- 
count be  permitted  to  avoid  his  contract  ;3  and  a  mistake 
of  law  happens  when  a  party  having  full  knowledge  of 
the  facts  comes  to  an  erroneous  conclusion  as  to  their 
legal  effect.^  There  are,  however,  exceptions  to  the  gen- 
eral rule,^  and  especially,  if  the  mistake  is  a  mixed  one 
of  law  and  fact,  relief  will  be  granted  when  justice  and 
equity  require  it.^  And  it  is  held  that  a  contract  entered 
into  under  a  mutual  misconception  of  legal  rights, 
amounting  to  a  mistake  of  law  in  the  contracting  partiea, 
by  which  the  object  of  it  cannot  be  accomplished,  is  as 
liable  to  be  set  aside  or  rescinded  as  a  contract  founded 
in  mistake  of  matters  of  fact.^  Where  there  was  a  mutu» 
al  mistake  of  parties  as  to  the  interest  of  the  vendor  in 
the  land  sold,  it  was  held  that  the  sale  should  be  set 
aside.7  An  administrator  sold  lands  of  his  intestate  to 
B,  both  supposing  the  fee  was  conveyed,  whereas  only  an 
equity  of  redemption  was  passed,  and  it  was  held  that 
the  purchaser  was  entitled  to  relief  in  equity .^  And 
more  especially  when  the  mutual  mistake  is  attributa- 
ble to  the  agent  of  the  party  seeking  to  take  advantage 
of  it  will  equity  grant  relief  .&  But  in  a  recent  case,  the 
plaintiff,  proposing  to  buy  the  defendant's  interest  in  cer. 
tain  lands,  was  informed  of  all  the  facts  affecting  the  title. 
An  attorney  acting  for  both  parties,  upon  consideration 
of  those  facts,  advised  the  parties  that  the  defendant  had 
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a  certain  interest  in  the  lands,  and  the  plaintiff,  acting 
upon  that  advice,  purchased  the  supposed  Interest;  this 
advice  heing  incorrect,  it  was  held  that  the  mistake  was 
one  of  law  only,  and  that  the  plaintiff  was  not  entitled  to 
recover  the  purchase-money. i*^  So  where  an  executor 
purchased  lands  belonging  to  his  testator's  estate  at  a 
public  sale  made  by  himself  and  his  co-executors,  under 
a  mistake  of  law  as  to  the  power  of  sale  conferred  on 
them  by  the  will,  relief  from  his  purchase  was  denied. ^ 
As  it  respects  mistakes  of  fact,  equity  relieves  against 
them  as  well  as  frauds,  in  a  deed  or  contract  in  writing,^ 
and  this,  either  where  the  plaintiff  seeks  relief  affirma- 
tively, on  the  ground  of  mistake,  or  where  the  def  eudan* 
sets  it  up  as  a  defense,  or  to  rebut  an  equity.^  If  it 
appears  that  both  parties  to  a  contract  were  mistaken  as 
to  the  situation  of  the  land,  and  other  circumstances 
materially  affecting  its  value,  the  contract  will  be  re- 
scinded, i*  But  equity  will  not  relieve  a  veudee  on 
the  ground  of  a  mutual  mistake  as  to  the  boundaries, 
unless  the  mistake  be  fully  and  clearly  proved.io  When 
a  misrepresentation  is  made  as  to  quantity,  though  inno- 
cently, the  purchaser  is  entitled  to  have  what  the  vendor 
can  give,  with  an  abatement  out  of  the  purchase-money 
for  so  much  as  the  quantity  falls  short  of  the  representa- 
tion ;  ^^  and  this  right  of  the  purchaser  exists  as  well  after 
the  execution  of  the  deed  as  before,  where  the  mistake 
was  not  known  when  the  deed  was  executed. ^^  AVhere 
by  mutual  mistake  206  acres  were  conveyed  as  "about 
222  acres,  be  the  same  more  or  less,"  the  price  being  iixed 
at  so  much  an  acre,  and  a  mortgage  given  for  part, 
the  grantee  was  held  entitled  to  a  corresponding  abate- 
ment therefrom.w  So  on  a  contract  to  convey  *•  about 
sixty-five  acres,"  the  vendee  is  not  bound  to  accept  thirty 
or  thirty-six  acres.^  A  sale  of  land  by  metes  and  bounds, 
and  of  estimated  quantity  for  a  given  sum,  imports  a  sale 
In  gross,  and  a  much  larger  deficit  in  quantity  would  be 
required  to  evidence  mistake  than  where  the  sale  was  by 
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the  acre.^  On  a  sale  of  land  by  the  aero,  relief  is  to  be 
granted  for  all  deficiencies  not  reasonably  imputable  to 
the  variation  of  instruments  and  small  errors  in  surveys, 
whether  the  purchaser  has  expressly  retained  an  election 
to  have  the  tract  surveyed  or  not.si 

1  Hoa5;h  v.  Bichardson,  8  Story,  689;  Hurd  v.  Ball,  12  Wis.  112; 
Chamuilu  r.  Laytiu,  18  Wend.  407;  Spurr  v.  Benedict,  99  Mass.  4(i3; 
Tutliill  17.  Babcock,  2  Wood.  &  M.  2.49;  Bridger  r.  itlce,  I  Jacob  &  W 
74:  Jennings  o.  Broughton,  5  De  Gex,  M.  &  0. 126:  Honeymau  v.  Marry- 
atr,  0  U.  L.  Cos.  Ill ;  Baptiste  v.  Peters*  51  Ala.  158. 

2  Marshall  v.  CoUett,  1  Younge  &  C.  232;  Burkhauser  v.  Schmitt,  4S 
Wis.  Slti;  3U  Am.  Kep.  740;  Cooper  r.  Phibbs,  L.  B.  2  £.  &  Ir.  Api).  ITO; 
McAulnch  v.  Lauglmn,  13  Pa.  St.  371;  McDaniel  v,  Qrace,  15  Ark.  4G5. 

3  Dixon,  C.  J.,  In  Hurd  v.  Hall,  12  Wis.  124. 

4  See  Bank  of  United  States  v.  Daniel,  12  Peters,  32;  Himt  v.  Boa» 
manler,  8  \Ylieat.  174;  Tyson  v.  Tyson,  31  Md.  134. 

5  King  r.  Doollttle,  1  Head,  77:  Gross  v.  Leber,  47  Pa.  St.  520; 
Grlfflili  V.  Townley,  69  Mo.  13;  33  Am.  Bep.  476;  Compare  Haden  o. 
Weare,  15  Ala.  149. 

6  Champlin  v.  Laytln.  1  Edw.  Ch.  471 ;  and  see  Brown  v.  Lampbear 
Sft  Vt.  252;  Wlllan  o.  Wilum,  16  Yes.  82;  Cooper  v.  Pliibbs>  2  H.  L.  Cas 
149. 

7  Irick  V.  Fulton,  3  Gratt.  193.   And  see  Barfield  «.  Price,  40  Cal.  535. 

8  Griffith  v,  Townley,  69  Mo.  13;  33  Am.  Bep.  476. 

9  Green  v.  Morris  etc.  B.  B.  Co.  12  N.  J.  £q.  165:  Longhurst  v.  Stai 
Ins.  Co.  19  Iowa.  3(>4;  Woodbury  etc.  Bank  p.  Charier  Oak  Ins.  Co.  31 
Conn.  517;  Bogers  v.  Atkinson,  I  Ga.  ll. 

10  Burkhauser  0.  Schmitt,  45  Wis.  816;  80  Am.  Bep.  740. 

11  Dillv.Shahan,25A]a.694. 

12  Bosevelt  v.  Fulton,  2  Cowen,  129;  Goodell  v.  Field,  15  Vt.  576; 
Bogers  v.  Atkinson.  1  Ga.  12;  Baptiste  v.  Peters,  51  Ala.  158. 

13  Rogers  v.  Atkinson,  1  Ga.  12;  and  see  Griswold  v.  Smith,  10  Vt 
452;  Comer  V.  Lanier,  1  Ga.  238. 

14  Chamberlaine  9.  Marsh,  6  Munf.  283. 

15  Leas  V.  Eidson,  9  Gratt.  277.  See  HIU  v.  Bush,  19  Ark.  522;  Gris- 
wold  V.  hmith,  10  Vt.  452. 

16  Hill  V.  Buckley,  17  Ves.  3f)4;  and  see  $  383,  ante. 

17  Quesuel  v.  Woodllef ,  2  Hen.  &  M,  173,  note ;  Darling  t>.  Osborne,  51 
Vt.  148;  Paine  v.  Upton,  87  N.  Y.  327 ;  41  Am.  Bep.  371. 

18  Palno  V.  Upton,  87  N.  Y.  327;  41  Am.  Bep.  371. 

19  Baltimore  etc.  Land  Soc.  v.  Smith,  54  Md.  187;  39  Am.  Bep.  374; 
and  seo  Marbmy  v.  Stonestreet,  1  Md.  147. 

20  Bich  V.  Ferguson,  45  Tex.  396;  and  see  Jolifle  v.  Hlte,  1  Call,  262; 
Vender  v.  Fonda,  3  Paige.  jM;  Smith  v.  Fly,  24  Tex.  345;  Buck  », 
HcCoughtry,  5  Mon.  216;  Moses  v.  Wallace,  7  Lea,  41G.  The  fact 
that  a  spring  represented  to  be  upon  the  land  purchased,  which 
from  its  location  and  value  could  not  have  formed  a  decided  induce 
ment  to  the  purchase,  Is  found  to  be  without  the  limits  of  the  pup> 
chase  is  not  sufficient  to  authorize  a  rescission  of  the  contract :  Winston 
9.  Gwatbmey,  8  Mon.  B.  19. 

21  Nelson  v.  Carrlngton,  4  Munf.  332;  and  see  Fallinff  v.  Osborne,  S 
Orog.  496:  Miller  v.  Bentl>',  5  Sneed,  672;  Myers  «.  Llnc&ay,  5  Lea,334. 
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§  389.    Fraud,  etc^It  is  well  settled  that  a  court  of 
equity  may  rescind  a  conveyance  of  land,  or  a  contract 
therefor,  which  has  been  procured  by  fraud  or  false  rep- 
resentations, when  a  proper  case  for  the  court  is  pre- 
sented. ^    But  the  equity  of  a  bill  to  rescind  a  contract  on 
this  ground  is  much  weakened  by  delay  in  bringing  suit.^ 
A  party  who  would  rescind  a  contract  on  the  ground  of 
fraud  must  offer  to  do  so  in  a  reasonable  time  after  the 
fraud  is   discovered.*     Fraudulent  representation  and 
concealment  by  the  vendor  as  to  the  nature,  quality,  and 
quantity  of  the  land  will  entitle  the  vendee  to  a  rescis- 
sion of  the  contract.^    And  so  as  to  false  representations 
or  concealment  by  the  vendor  relative  to  his  title.  ^    It  is 
lield  that  the  misrepresentation  which  will  avoid  a  con- 
tract of  sale  must  have  been  as  to  some  material  fact,  it 
must  have  misled  the  purchaser  to  his  injury,  and  it  must 
have  been  falsely  and  fraudulently  made.^    And  repre- 
sentations in  the  sale  of  land,  though  false,  made  in 
respect  to  a  subject  which  is  mere  matter  of  opinion,  as, 
for  instance,  the  quantity  of  wood  on  the  land,  is  held  not 
to  constitute  ground  for  the  rescission  of  the  contract."' 
On  the  other  hand,  it  is  held  that  actual  misrepresenta- 
tion of  the  quantity  of  lands,  though  not  fraudulently 
made,  if  the  mistake   essentially  affects  the  contract, 
equity  will  rescind  it.8    But  if  the  purchaser  knows  the 
representation  to  be  false,  it  cannot  be  said  to  influence 
his  conduct,  and  he  has  no  right  to  make  complaint  under 
the  circumstances.^    And  a  sale  though  founded  on  the 
false  representations  of  the  vendor  cannot  be  for  that 
cause  wholly  rescinded,  if  prior  to  the  completion  of  the 
sale  the  vendee  had  become  acquainted  with  all  the  facts, 
and  yet  confirmed  the  bargain.^**    A  contract  for  the  sale 
of  lands  may  be  avoided  for  the  misrepresentation  of  the 
vendee,  as  well  as  that  of  the  vendor. ii    Thus,  where  the 
vendee  applied  to  the  vendor  to  purchase  a  lot  of  wild 
land,  and  represented  ta  him  that  it  was  worth  nothing 
except  for  the  purposes  of  a  sheep-pasture,  when  he  knew 
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there  was  a  valuable  mine  on  the  lot,  of  which  the  vendor 
was  ignorant,  it  was  held  that  this  frand  would  avoid  the 
purchase.^  It  is  always  competent  to  show  misrepreseu* 
tation  and  fraud  by  parol  evidence.^ 

1  Woodman  v.  Freenum,  25  Me.  531 ;  Oreen  r.  Chandler, 25  Tex.  148; 
Hickey  v.  DrcVke,47  Mo.  36.');  Smith  v,  Bobertson,23  Ala.  iUiBtaxkv, 
Henderson,  3U  Ala.  438;  GrMn  v.  bketoe,  30  6a.  300;  Evans  v.  lilckuell, 
6  Ves.  174.  m2.  A  contract  or  conveyance  will  not  in  general  be  set 
aside  for  fraud,  except  at  the  option  of  the  party  defrauded:  Jones  v. 
Hill,  9  Bush,  692;  Ayers  v,  Hewett,  19  Me.  281. 

2  Foxworth  v.  Bullock,  44  Miss.  457;  and  see  Krutz  v.  Craig,  53  Ind. 
861;  Baker  r.  Bead,  18  Beav.  3d8;  Lonja;worth  v.  Hunt,  11  Ohio  St.  194; 
Clegg  V.  Edmondson,  8  De  Qex,  M.  &  6. 807. 

8  See  Davis  v.  Tarwater,  15  Ark.  286;  Obert  v.  Obert,  12  N.  J.  Eq. 
423;  Foster  v.  Gressett,  29  Ala.  393;  Walsham  v.  Stainton,  1  De  Oex,  J. 
A  S.  678:  Myers  v.  (VHanlon,  12  Kich.  VJ6.  And  the  proof  of  fraud 
must  be  full,  clear,  and  explicit:  Bupart  v.  Dunn.  1  Uicn.  101. 

4  Thomas  v,  Beebe,  25  K.  Y.  244;  Smith  v.  Bobertson,  23  Ala.  312; 
Lowry  v.  McLanc,  3  Grant  Cas.  333;  Parret  v.  Shaubhut,  5  Minn.  323; 
Hartluv.  Jordon,60Me.531;  Mitchell  9.  Moore,  24  Iowa,  3fJ4;  Boycev. 
Grund^',  3  Peters,  210;  Camp  v.  Camp,  2  Ala.  632;  Underwood  v.  west, 
43  HI.  403:  Perkins  p.  Bice,  6  Litt.  218.  Compare  Peck  v.  Bullard,  2 
Humph.  4i. 

6  Green  v.  Chandler,  25  Tex.  148;  Cmtchfield  v.  Danilly,  16  Ga.  432, 
Prout  V.  Boberts,  32  Ala.  427;  Smith  v.  Bobertson,  23  Ala.  312 ;  Kennedy 
f.  Johnson,  2  Blbo,  12;  Gill  v.  Corbin,  4  Marsh.  J.  J.  3J2;  carr  r.  Calla- 

8hau,  3  Lltt.  3G5;  Gray  9.  Bartlett.  20  Pick.  Ib6.   Compare  Hastings  v. 
l'Donnell,40CaL148. 

6  Pratt  V.  Philbrook,  83  Me.  17:  Brown  v.  Blunt,  72  Me.  415;  Wilson 
V.  Stray  horn,  26  Ark.  28;  and  see  Grider  v.  Glopton,  27  Ark.  244;  Crown 
V.  Carrlger,  an  Ala.  590. 

7  Longshore  v.  Jack,  80  Iowa.  298:  Crown  v.  Carrlger,  66  Ala.  590; 
Curry  V.  Keyser,  39  Ind.  214;  Holbrook  v.  Connor,  60  Me.  578:  11  Am. 
Rep.  212;  Drake  r.  Latham,  50  111.  270:  Mooney  v.  Miller,  102  Mass.  217; 
Morrison  v.  Koch,  32  Wis.  254;  Davis  v.  Betz,  66  Ala.  206.  Compare 
Martin  v.  Jordon,  60  Me.  531. 

8  Belknap  v.  Scaley,  14  N.  Y.  143;  and  see  Bogers  v.  Mitchell,  42 
K.  H.  158;  Haumiond  v.  Pennock,  5  Lans.  358;  Hough  v.  Klchardson,  3 
Story, 65j;  Smith  v. Babcock,2  Wood.  &  M.  216;  Gravest;.  Lebanon 
Kational  Bank,  10  Bush,  23;  19  Am.  Bep.  50;  Bankhead  v.  Allowav,  6 
Cold.  56;  Kennedy  v.  Panama  etc.  Co.  L.  B.  2  Q.  B.  580;  BeynelJ  v. 
fiprye,  1  De  Gex,  M.  &  G.  709. 

0  Ely  V,  Stewart,  2  Md.  408;  and  see  Hough  v.  Bichardson  3  Story, 
659;  Clapham  v.  Shilletts,  7  Beav.  149;  Gordon  v,  Parmelee,  2  Allen, 214; 
Stitt  9.  Little,  63  N.  Y.  427 ;  Bowman  v.  Carithei-s,  40  Ind.  bO. 

10  Pratt  9.  Philbrook,  33  Me.  17.  If  the  vendee,  with  full  knowledge 
that  he  has  been  defrauded,  proceeds  to  execute  the  contract  on  his 
part  by  payments  of  portions  of  the  purchase>money.  It  is  n  waiver  of 
the  fraud,  and  he  is  not  subsequently  entitled  to  a  rescission  of  the  con- 
tract: Knuckolls  V.  Lea,  10  Humph.  677;  and  seo  Griggs  v.  Woodruff,  14 
Ala.  9;  Burr  9.  Todd,  41  Pa.  St.  ^;  Yeates  9.  Prior,  u  Ark.  53. 

1 1  Masterton  9.  Beers,  •  Bobt.  368 ;  Warner  9.  Daniels,  1  Wood.  &  M. 
90;  Bull  V.  Bell,  4  Wis.  54;  Pinckard  9.  Woods,  8  Gratt.  140;  Foxworth  9. 
Bullock,  44  Miss.  457. 

13  Livingston  9.  Pern  Iron  Co.  2  Paige,  890;  and  see  Bowman  vw 
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Bates,  2  Bib1)^47;  Smith  v.  Beatty,  2  Ired.  Eq.  4S6.  But  compare  Fox 
V.  Macreth,  2Brown  Ch.  420;  Harris  v.  Ttsod.  24  Fa.  St.  S47.  But  tbo 
fact  that  the  vendee  discovered  a  valuable  mine  on  the  land  soon  after 
the  purchase  ts  no  ground  for  a  resclwjion  of  the  sale,  in  the  absence 
of  proof  that  be  knew  the  fact  before  the  purchase  and  suppressed  It: 
Bean  r.  Valle,  2  Mo.  126. 

13  Rogers  t.  Hadley,  2  HurL  A  C.  227;  Boblnson  v.  Lord  Vernon,  7 
Com.  B.  N.  S.  231 :  Chambers  v.  Llvermore,  15  Mich.  381 :  Best  v.  8t6w, 
2  Hand.  Ch.  ;iOO:  Fhyfe  v.  Wardell,  2£dw.  Ch.  47:  and  see  Wilson  v. 
"Watts,  9  Md.  356;  Hatson  v.  Browne,  9  Com.  B.  N.  S.  442. 

§  390.  Incapacity  of  party.— Constructive  fraud, 
consisting  in  the  personal  incapacity  of  one  of  the  parties, 
may  constitute  ground  for  avoiding  the  contract.^  Thus, 
contracts  for  the  purchase  and  sale  of  land,  entered  into 
by  idiots,  lunatics,  and  other  persons  non  compos  mentis, 
may  generally  be  avoided  upon  the  ground  of  a  want  of 
rational  and  deliberate  consent.^  A  contract  of  this  kind 
made  by  one  adjudged  a  lunatic  is  absolutely  void.^  So 
equity  will  not  lend  its  aid  to  enforce  a  deed  or  contract 
obtained  from  a  man  when  intoxicated;  ^  but,  on  the  other 
hand,  will  rescind  the  contract.^  And  a  contract  may  be 
avoided  by  the  legal  representatives  of  a  party  thereto, 
on  the  ground  of  his  having  been  drunk  when  it  was 
made,  though  such  drunkenness  was  not  occasioned  by 
the  procurement  of  the  other  party.<^  But  in  such  case, 
the  intoxication  must  have  been  so  excessive  as  to  de- 
prive the  party  of  the  use  of  his  reason  and  understand- 
ing.'^ The  fact  that  the  vendee  was  drunk  at  the  time, 
and  not  in  a  situation  to  judge  correctly  or  act  prudently, 
will  not  avail  him  to  avoid  the  contract,  unless  he  can 
show  that  it  was  procured  by  the  contrivance  of  tlie 
vendor,  or  that  an  unfair  advantage  was  taken  of  his 
situation. 8  So  the  mere  fact  that  a  person  is  of  weak  un- 
derstanding, if  there  be  no  fraud,  or  no  undue  advantage 
be  taken,  is  not  of  itself  sufficient  ground  for  setting  aside 
the  contract.  0  Much  less  will  a  contract  be  set  aside 
merely  because  the  party  was  illiterate,  unless  he  has 
been  grossly  deceived  or 'fraudulently  imposed  upon.i<> 
"Whenever  a  fiduciary  relation  exists  between  the  parties, 
such  as  the  relation  of  parent  and  child,  guardian  and 
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ward,,  trustee  and  cestui  que  trust,  etc.,  whereby  trust 
and  confidence  are  reposed  on  one  side  and  influence 
and  control  are  exercised  on  the  other,  equity  requires 
that  the  confidence  which  has  been  reposed  be  not  be- 
trayed; u  and  a  person  availing  himself  of  his  position  of 
confidence  will  not  be  permitted  to  retain  the  advantage 
although  the  transaction  could  not  have  been  impeached 
if  no  such  confidential  relation  had  existed.^  Where  a 
person  of  weak  intellect  was  overreached  in  an  exchange 
of  lands  by  one  in  whom  he  confided,  it  was  held  that  the 
contract  should  be  rescinded,  and  the  parties  placed  in 
stcttu  quoA^  So  where  one  induced  his  nephew,  an  igno- 
rant young  man,  to  accept  land  worth  little  more  than  a 
third  of  the  amount  due  him,  and  to  give  a  discharge  of 
the  debt,  it  was  held  that  fraud  would  be  presumed,  and 
the  conveyance  was  set  aside. "  The  burden  of  proof 
rests  upon  the  party  who  fills  the  position  of  active  confi- 
dence, to  show  that  absolute  fairness,  adequacy,  and 
equity  characterized  the  transaction.^^ 

1  See  Dent  v.  Bennett.  5  Mylne  &  G.  277;  Hugaenin  v.  Basely,  14 
Ves.  273;  I^lell  v.  Morley,  9  Yes.  478;  Street  v,  Goss,  62  Mo.  228;  Gouaut 
V.  Jackson,  16  Yt.  335. 

2  Beverley's  Case,  4  Coke,  124:  Hadley  o.  Latimer,  3  Yerg.  537;  Da- 
vis V.  McNaUy,  5  Sneed,  683;  Elliott  v,  ince,  7  De  Gex,  M.  &  G-.  475; 
Jacobs  V.  Bicnards,  18  Beav.  300;  Stikeinan  v.  Dawson,  1  De  Gex  &  S. 
105;  Manning  v.  GUI,  L.  K.  13  £q.  485;  Grarrow  v.  lirown,  1  Wlnst.  £q. 
46;  Sbaw  v.  Dixon,  tf  Bush,  644.  An  Infant  who,  by  a  false  and  fraudu- 
lent representation  that  ho  is  of  fiUl  age,  Induces  a  man  to  enter  Into  a 
contract  with  him  will  be  bound  In  equity:  Hannah  v,  Hodgson,  30 
Beav.  23;  £x  parte  Taylor,  8  De  Gex.  M.  &  G.  254. 

3  Fltzhuffh  V.  Wilcox,  12  Barb.  239.  Compare  Carr  v.  HoIIlday,  6 
Ired.  Eq.  167;  Noel  r.  Karper,  53  Pa.  St.  97:  In  re  Gaugmere,  14  Pa.  St. 
417.  Contracts  of  a  lunatic  made  before  office  found  are  not  void  but 
voidable,  while  those  made  afterwards  are  absolutely  void:  Wait  v. 
Maxwell.  5  Pick.  217;  Pearl  v.  McDowell,  3  Marsh.  J.  J.  658;  Jackson  v, 
Gardner,  9  Gowen,  552;  Matter  of  Beckwlth,  3  Hun,  443. 

4  Conant  v.  Jackson,  16  Yt.  335;  and  see  Gore  v.  Gibson,  13  Mees.  A 
W.  623;  Dorr  v.  Munsell,  13  Johns.  430;  Prentice  v.  Achorn.  2  Paige,  30: 
Calloway r  v.  Witherspoon,  5  Ired.  Eq.  128;  Cooke  p.  Clayworth,  Is 
Ves.  12. 

6  Calloway  v.  Witherspoon,  6  Ired.  Eq.  128.  The  court  will  rescind 
the  contract,  not  on  account  of  his  drunkenness,  but  of  the  fraud :  Cal* 
loway  V.  Witherspoon,  5  Ired.  Eq.  128;  Cooke  v.  Clayworth,  18  Yes.  12; 
and  see  Shaw  v.  Thackray,  17  Jur.  1045;  23  Eug.  L.  &  Eq.  18. 

6  Wigglesworth  v.  Steers,  1  Hen.  &  M.  70;  ZCeinicker  v.  Smith,  2 
Ear.  &  .1.421. 

'   7  Dunn  v.  Amos,  14  Wis.  106;  Willcox  o.  Jacksoiij  61  Iowa,  208;  Tay* 

BooiTE  Bbal  Fbof.^-40« 
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lor  V.  Ftttrlck,  I  Bibb,  168;  Belcher  v.  Belcher,  10  Tenr*  121:  Hatchln- 
son  V.  Brown,  1  Clarke  Ch.  406;  and  see  Peck  v.  Gary,  27  N.  Y.  9;  Bams 
V.  O'Bourke,  5  Sobt.  649. 

8  Rodman  v.  Zllley,  I  N.  J.  Eq.  320. 

9  Young  V.  Stevens,  48  N.  H.  133;  2  Am.  Bep.  202;  Hannv.  Betterly; 
21  Vt.  826;  Davis  o.McNaUey,  6  Sneed,  683;  Ball  v. Mannings  Blii$ 

N.  8. 1. 

10  Rodman  r.  Zilley,  1  N.  J.  Eq.  320;  and  see  Cain  v.  Warford,  31 
Md.  23;  Beverly  v.  Waiden,  20  Oratt.  147;  Aiman  v.  Stout,  42  Pa.  St.  114. 

11  Lee  V.  Pearce,  68  K.  G.  76:  Dickinson  v.  Bradford,  59  Ala.  681:  31 
Am.  Bep.  23;  Hoxle  v.  Price,  81 1718.82;  Kelly  v.  McGuire,  16  Ark.  656; 
Fisher  v.  Budlong,  10  B.  L  626;  Cowee  v.  Cornell,  76  N.  Y.  91;  81  Am. 
Bep.  428;  Hlghberger  v.  Stiffler,  21  Hd.  338:  Martin  v.  Martin,  36  Abu 
660;  Beamv.  Macomber,33  Ifich.  127;  Darlington's  Appeal,  86  Pa.  St. 
612;  27  Am.  Kep.  ?26:  Momit  v.  Tappey,  7  Busn,  617;  Aaron  v.  MendeL 
78  Ky.  427, 430;  iBoyd  v.  De  La Mcntswrnle,  73  K.  Y.  498;  29  Am.  Rep.  197; 
Smith  V.  &ay,  7  H.  L.  Cas.  760;  Rhodes  v.  Bate,  Law  B.  1  Ch.  App.  61s 
Rauken  v.  Patton,  66  Mo.  378;  See  Cleland  v.  Fish,  43  III.  282. 

12  Tate  v,  Williamson,  Law  B.  2  Ch.  App.  61 ;  White  v.  Smith,  61  Alik 
406. 

13  Bunch  V.  Shannon,  46  Miss.  626. 

14  Hall  V.  Perkins,  3  Wend.  626. 

16  Hoghton  V.  Hoghton,  16  Beav.  288;  Smith  v.  Kay,  7  H.  L.  Cas.  790; 
Bradshaw  v.  Yates,  67  Mo.  221.  In  cases  of  confidential  relations.  It  fs 
not  necessary  to  show  that  fraud  or  imposition  was  practiced  upon 
him  who  bestows  the  confidence,  but  simply  that  such  relation  existed 
at  the  time  the  transaction  was  entered  into.  When  this  is  done,  the 
burden  of  showing  the  fairness  of  the  transaction  rests  on  him  who 
claims  under  it:  Street  v.  Ooss,62  Mo.  229;  Yo8ti  v.  Loughran.49Mo. 
6B4;  and  see  Waddell  o.  Lanier,  62  Ala.  347;  Ferguson  v.  Lowery,  64 
Ala.  610;  25  Am.  Rep.  718.  A  contract  between  on  admlnistrr.tor  and 
one  of  Ids  distributees,  by  which  the  latter  sells  theXormer  all  his  in- 
terest in  the  estate,  Isjpresumptively  void :  Williams  v.  Powell,  66  Ala. 
20;  41  Am.  Rep.  742.  See  also.  Pierce  v.  Pierce,  71  N.  Y.  154;  27  Am. 
Bep.  22;  Berkmeyer  v.  KiUerman,  32  Ohio  St.  239;  30  Am.  Rep.  677. 

§  391.  Inadequacy  and  ezoess  of  considera* 
tion.— Mere  inadequacy  of  consideration  is  not,  of  itself, 
usually  regarded  as  a  distinct  and  independent  ground 
for  avoiding  a  contract.^  But  it  is  always  a  material  cir- 
cumstance to  be  considered,  along  with  other  circum- 
stances existing  in  a  case,  conducing  to  show  that  it  would 
be  inequitable  to  enforce  the  contract.^  And  where  the 
inadequacy  of  consideration  is  such  as  to  shock  the  moral 
sense  of  mankind,  it  is  in  itself  evidence  of  fraud,  and 
affords  sufficient  ground  for  canceling  the  contract.* 
Such  inadequacy,  in  general,  raises  a  conclusive  pre- 
sumption that  an  undue  advantage  has  been  taken  of 
the  ignorance,  the  weakness,  or  the  necessity  and  distress 
of  the  vendor,  and  this  Imposes  upon  the  vendee  th« 
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necessity  of  remoying  this  violent  presumption  by  tbe 
clearest  evidence  of  the  fairness  of  his  conduct.^  Fraud 
in  the  vendee  is  of  the  essence  of  the  objection  to  the 
contract  in  such  a  case.^  And  equity  will  especially  in- 
terfere, where  a  confidential  relation  exists  between  the 
parties  and  this  confidence  is  abused,  or  the  influence 
naturally  growing  out  of  that  confidence  is  exerted  to 
obtain  an  advantage  at  the  expense  of  the  confiding 
party  .<^  So  inadequacy  of  price  alone,  when  such  as  to 
show  that  the  vendor  did  not  understand  the  contract,  or 
was  induced  to  make  it  to  escape  oppression,  will  avoid 
the  sale.  7  But  generally  speaking,  in  the  absence  of 
mistake,  fraud,  or  want  of  capacity  satisfactorially  made 
out,  equity  will  not  relieve  a  person  from  the  conse- 
quences of  an  improvident  sale  of  his  land.^  Thus,  a 
sale  of  a  reversion  in  real  estate,  by  a  young  man  who  had 
just  attained  his  majority,  there  being  no  fraud  or  impo- 
sition on  the  part  of  the  purchaser,  and  no  confidential 
relations  between  the  parties,  will  not  be  set  aside  for 
mere  inadequacy  of  price.^  In  some  cases  a  vendee  may 
obtain  redress  where  he  pays  or  agrees  to  pay  an  exces- 
sive consideration.  i<)  But  it  is  said  that  the  excess  must 
be  such  as  would  shock  all  men  of  common  intelligence 
at  first  blush,  and  be  itself  a  proof  of  fraud  or  manage* 
ment  on  the  part  of  the  vendor.  ^ 

1  Osgood  V.  Franklin,  2  Johns.  Ch.  1:  14  Johns.  627;  Dunn  v.  Cham- 
hen,  4  Barb.  376;  Borell  v.  Dann,  2  Hare,  440:  Oamett  v.  Macon,  2 
Brock.  Ibd,24G:  Ready  v.  Noakes,29  N.J.  £q.  497;  Harrison  v.  Guest, 
8  H.  L.  Cas.  481;  (>  De  Gex,  M.  Ss  G.  434;  Gulf  B.  B.  Co.  v.  Commission- 
ers etc.  12  Kan.  482;  Lee  v.  Kirby,  1U4  Siass.  420;  Slater  v.  Maxwell,  6 
Wall.  2(i8;  Crlbbins  v.  Markwood,  13  Gratt.  495. 

2  Hale  v.  Wilkinson,  21  Gratt.  75:  Beard  r.  Campbell,  2  Marsh.  A. 
K.  125;  12  Am.  Dec.  362;  Seymour  v.  Delancey,  6  Johns.  Ch.  222;  Mann 
V.  Betterley,21  Vt.  326;  Lester  v.  Mahau,  25  Ala.  445;  and  see  Booteu 
V.  Schefler,  21  Gratt.  495;  Chambers  v.  Livermore,  15  Mich.  381. 

S  Mayo  V.  Carrington,  19  Gratt.  74;  Hale  v.  Wilkinson,  21  Gratt. 
75;  Saltonstall  v.  Gordon,  33  Ala.  149;  Coles  v.  Trecotbiek,  0  Yes.  234, 
246;  Lowther  r.  Lowther,  13  Yes.  Sd:  Wlntermute  v.  Snyder,  3  N,  J. 
£q.  489.  Inadequacy  of  price  which  will  operate  to  prevent  the 
specific  performance  of  a  contract  must  be  Inadequacy  at  the  time  of 
the  sale:  Hale  v.  Wilkinson,  21  Gratt.  75;  Judge  v.  WUkins,  19  Ala. 
765. 

4  Butler  v.  Haskell,  4  Desaus.  Eq.  651 :  and  see  Lowther  v.  Lowther, 
13  Yes.  95;  Wormack  v.  Ilogers,  9  Ga.  (iO;  Gulf  B.  K.  Co.  v.  Commls> 
•loners  etc.  12  Kan.  482;  Deane  v.  Bastrou,  1  Anatr.  64. 
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6   Borsll  V.  Dann,  3  Hare,  440;  Ready  v.  Noakes,  29  N.  J.  Eq.  449. 

6  Tate  0.  Williamson,  Law  B.  1  Eq.  528;  S.  G.  aff'd,  Law  B.  2  Cb. 
App.  05;  Berkmeyci*  v.  Klllemian,  32  OMo  8t.  233;  30  Am.  Bep.  577; 
Jacoxr.  Jacox,  40  Micli.  473;  29  Am.  Bep.  547;  Pierce  v.  Fierce,  71  N. 
Y.  151;  27  Am.  Bep.  22;  Cook  v.  Cole,  6  N.  J.  Eq.  522. 

7  Cruise  v.  Christopher,  5  Dana,  182;  Murray  v.  Palmer,  2  Schoales 
&  L.  474;  Pickett  v.  laOggon,  14  Yes.  215;  and  see  Lester  v.  Mahan,  25 
Ala.  445;  Tate  v.  Williamson,  Law  K.  i  Eq.  528;  Law  B.  2  Gh.  App.  65; 
McKiuney  v.  Pinchard,  2  Leigh,  149. 

8  Thompson  v.  Gossitt,  23  Ark.  175;  Dunn  v.  Chambers,  4  Barb.  376; 
Parmelee  v.  Cameron,  41 N.  Y.  302;  Barker  v.  Anderson,  35  HI.  ()8. 

9  Cribblns  v.  Markwood,  13  Gratt.  495;  and  see  Thompson  v.  Go9- 
Bitt,  23  Ark.  175 ;  Harrison  v.  Gtiest,  8  H.  L.  Cas.  481 ;  35  Eng.  L.  &  Eq.  487. 

10  See  Hough  v.  Hunt,  2  Ohio,  495,  602;  Cathcart  v.  Bobinson,  6 
Peters,  2i)4. 

11  Ex  parte  Allen,  Petitioner,  15  Mass.  68, 65;  compare  Park  v.  Johir 
Bou,  7  Allen,  378;  White  v.  McGannon,  29  Gratt.  511. 

§  392.  Specific  performance.  — Specific  perform- 
ance is  a  mode  of  redress  in  equity,  grounded  upon  the 
impracticability  or  inadequacy  of  legal  remedies  to  com- 
pensate' for  the  damages  which  the  party  seeing  it  will 
suffer  by  the  default  of  the  other  party  in  keeping  his 
bargain.^  If  the  party  can  be  indemnified  in  damages, 
courts  of  equity  will  not,  unless  other  grounds  of  equit- 
able relief  be  involved,  accord  this  remedy .^  The  remedy 
is  not  a  matter  of  absolute  right  in  the  party,  but  of 
sound  discretion  in  the  court  ;8  the  court  holds  it  in  ju- 
dicial discretion,  controlled  by  principles  of  equity  and 
justice.^  But  where  a  contract  for  the  sale  of  land  Is 
fair,  certain,  reasonable,  and  capable  of  being  performed, 
it  is  almost  a  matter  of  course  for  a  court  of  equity  to  de- 
cree a  specific  performance  thereof;  ^  for  the  value  of  the 
land,  in  the  eyes  of  the  purchaser,  may  depend  upon  cir- 
cumstances of  position,  neighborhood,  soil,  and  in  gener- 
al, upon  considerations  of  taste  or  fancy,  for  which  dam- 
ages are  no  compensation.^^  The  precise  form  in  which 
the  contract  is  expressed  is  immaterial,  with  respect  to 
the  right  of  specific  performance ;  7  but  it  must  possess,  in 
substance,  the  qualities  and  requisites  of  a  valid  con- 
tract.s  The  bargain  must  have  been  completely  deter- 
mined between  the  parties,  and  its  terms  definitely  as- 
oertained.^    So  it  must  be  mutual*  and  the  tie  reciprocal,^ 
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and  be  founded  upon  an  adequate  consideration;  ^  otber- 
wise,  a  court  of  equity  will  not  enforce  a  perf ormance.i^ 
If  the  land  which  is  the  subject  of  the  contract  is  within 
the  State,  a  bill  for  specific  performance  may  be  main- 
tained, although  the  vendor  is  out  of  the  jurisdiction.  ^ 
ho  if  the  yendor  be  within  the  jurisdiction  of  the  court, 
a  contract  made  by  him  for  the  sale  of  lands  lying  in 
another  State  may  be  decreed. i*  The  rule  appears  to 
be,  that  specific  performance  will  be  decreed  whenever 
the  parties,  or  the  subject-matter,  or  so  much  thereof  as 
is  sufficient  to  enable  the  court  to  enforce  its  decree,  is 
within  the  jurisdiction  of  the  court. ^^ 

1  Brown  V.  Brown,  83  N.  J.  Eq.  654. 

2  Wordsworth  v.  Manning,  4  Md.  M;  McLane  v.  White,  5  Minn. 
178;  Marble  Co.  v.  Ripley,  10  Wall.  839;  Barnes  v,  Barnes,  65  N.  C.  261; 
Fenna.  Coal  Co.  v.  JDelaware  etc.  Canal  Co.  81  N.  T.  91.  Compare 
Crary  V.  Smith,  2  N.  Y.  60;  White  v.  Butcher,  6  Jones  £q.  231;  KIch- 
monu  V.  Dubuque  etc.  R.  R-  Co.  33  Iowa,  422;  Eastern  etc.  Railway 
Co.  t.  Hawkes,  5  H.  L.  Cas.  331 ;  35  Eng.  L.  &  Eq.  8. 

8  Smootv.  Bea,  19  MA.  398;  Bust  v.  Conrad,  47  Mich.  449;  Ficker> 
InfiT  9.  Pickering,  88  N.  H.400:  Blackwilder  v.  Loveless,  21  Ala.  371; 
Hnmbard  V.  Hunibard.S  Head,  100;  Shrlver  v.  8eiss,49  31d.  388;  Fish 
V.  Lightner,  44  Mo.  268:  Quiim  v.  Koath,  37  Conn.  16;  McComas  v, 
Easley,  21  Oratt.  23:  Hale  v.  Wilkinson,  21  Gratt.  75;  Sherman  v. 
Wrignt.  49  N.  Y.  227 ;  Tlmrstonv.  Amold,43Iowa,41;  Mitchell  v.  stein- 
metz,  97  Pa.  St.  254;  and  see  Oricr  v.  Uhyne,69  N.  C.  347;  Millard  v. 
Herwln.23  N.  J.  Eu.  419;  Hays  v.  Harmony  Orove  Cemetery,  108  Mass. 
400;  McNamee  v.  Withers,  37  Md.  171. 

4  Brown  v.  Brown,  83  N.  J.  Eq.  654;  Radcllffe  v,  Warrington,  12 
Yes.  332;  Plgg  v.  Corder,  12  Leigh,  69;  Pulllam  v.  Owen,  25  Ala.  492; 
Bogers  v.  Saunders.  16  Mo.  92;  St.  John  v.  B  nedict,  G  Johns.  Ch.  HI; 
Le&h  V.  Crump,  1  Ircd.  Eq.  2)9;  Gillis  v.  Hall,  2  lirews.  342;  Hudson  v. 
King,  2  Helsk.  560;  Aston  r.  Robinson,  4*)  Miss.  343;  Lowry  v.  BuHing- 
ton.  6  W.  Va.  249;  Plnmraerr.  Keppler,  26  N.  J.  Eq.  4<1;  Fish  v.  Lcser, 
6!)  111.  394;  Abbott  r.  L'Hommedieu,  10  W.  Va.  677.  Tho  court  cannot 
alter  the  contract  and  then  enforce  it:  Grey  v.  Tubbs,  43  Cai.  359; 
Farwell  v.  Meyer,  35  Dl.  40.  And  specific  perfonnance  will  not  be  de- 
creed If  there  Avas  a  subsequent  asrreemerit  by  parol  to  waive  It  and 
substitute  a  new  one :  Byuo  v.  Darby,  20  N.  J.  Eq.  231. 

5  Schroeppel  v.  Hopper,  40  Barb.  425:  Old  Colony  B.  B.  Co.  v. 
Evans,  6  Gray,  36;  Williams  v.  McGnlre,  60  Mo.  254;  Brown  i>.  Crane, 
47  Ga.  483;  Johnson  v.  lUckctt,  5  Cal.  218;  Chance  v.  Bcall,  21  Ga.  113; 
Hopper  r.  Hopper,  16  N.  J.  Eq.  147;  Boffers  v.  Saunders,  16  Mc.  92;  St. 
Paul  Division  v.  Brown,  9  Minn.  157.  Equity  regards  a  contract  for 
land  of  which  a  specific  execution  will  be  decreed,  for  most  jiurposes, 
as  if  it  had  been  specifically  executed:  Huffmanv.  Hummer.  17  N.  J.  Eq. 
263.  Spftclflc  perfomianco  of  an  antenuptial  agreement  for  tho  use  of 
land  may  bo  enforced  In  favor  of  a  husband  a^iinst  his  wife :  Stratton 
V.  Stratton,  58  N.  H.  473. 
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»  9ee  Senaaesv.WonblagtoD.»lta.2M:  Rnat >. Coond, 41  Mich. 
W:  Ulnnimt.  Bnvll3,13  Csiri^i  Balls  e.  BaUhBi  UI.iM;  Galbnlth 
•.  Oalbrsith.  i  Knn.  tti;  CliHDiuer  ■.  Jobntao,  N  Qa.  isit  Caton  *. 

9   l\i:_-.^-.-.-  ,    V.  :,.,7:  ,....  TI.  L.  ras.SlBi  llronn  r.  Brown.  M  K.J. 

KauiiMf'.!.  M"t.n1u»'ii'cy.1o'Ht''sl'  aMrJonfin" c!  Deiwn,  U  Arfcl 
14:  IMltlcli  r,  mm™,  ^  V.  Ta. '.li  Soloa  b.  Hldunan, -iU  PiuSt.  W»t 
Browu  c.  Itro«D,  <I  Ulch.  STsj  Vncken  t.  Hamiirlcfe,  til  Tex.  MBj 
Uyi-'n  1'.  I'orUes.  S4  Uil.  h»\  Jonlou  i.  Fa;.  4U  Ho.  laa.  And  nilr 
tho-jB  coatracM  which  uro  Ciar.Jint.  ma  KMonaUla  nLU  bo  swcUcMW 
cuture^-d:  Hmllbr.CninrlaII,iffMd.«3;  Morrison r.Peay.afArt[,yfl 
Rcedr.  ll^diuiiii,  5  lJirt..*U!>:.  Chubb  r.  I'tfcKbaiu.  13  S.J.  Bo.  an  J 

lt>  Ueoedlct  p.  LyDch,  1  Johns.  Ch.  970;  Jodab  p.  Noble.  I  Bosb.  fiMj 
Tarr  r.  Scott,  4  Brews,  4D:Harbl8  Co.  d.  Ripley,  10  Wall.KPi;  MayDaid 

bere<C'bonEVer,'cliai  a,  wrineii  aciecmeat  CDncernlng  lands  may  ba 
enfoTcedlnegiutytaltliongliblniUDaixilTonibepanyio  be  chaiged: 
Sagen«.eauuden.l(lb>U|l<vajpnaoiHli.  AnderBDii,3  Ball  £  B. 
iUiMid»ee(m,o«erwhltoji.  B#i3™rsiHow.rr.ss;  1  Abb.Pr, 
STa-WOj  lIiillerv7y^ttd,»KnrTK!Wl  B«l»n  r.  HladB.  7  V*a.  2BJ. 
11  Audrawt «.  Audimra,  38  Al>.  131;  ^sier  E.  Vasser,  23  Kiss.  378; 
Bavlere.  CommoDWi)altti,MPft.St.ni  HoU  e.  Adrlaa  College,  tu  111. 
3u7i  FeacocU  i.  Slonk.l  kGdil.llaj  Cuotiiaae  v.  VflUls,  M  lleav.tw. 
The  conliBct  must  be  toimaed  upou  a  yahiable,  as  dlstiognlBbed  troni 
a  loerelr  good  or  mond,  coosIdeiatiDn :  WaUaca  v.  Bappleye,  103  lU. 

11   EwlDK  e.  Gordon,  to  17.  H,  ttlLVlele  t.  Tior  ele,  R.  K.  dhU 
Batb.3Sl.  See Bairuou T. Town,  17 Mo. 237. 
It   Bowke  V.  HcLaugtiUii,  3d  CaL  Issi  OartreU  t.  eCaOard.  Ij  Hel>. 

-" MlI>tteMni>.Bc^eU.RWIbmr 

-    iler.lDi'    —   ~ 
r.  WTi 
«i  Ten 

!~eraob8liy  «rred'with  nt 
am,  tit. 

II   Bourket.  McLa(«bllii,HCal.1M. 

S  393.  Vendor's  lion.— It  ia  an  equitable  doctrins, 
veil  establiabed  in  Euglaad,  and  generBlly  recognized  In 
this  country,  that,  in  the  absence  <iC  an  argreement  expiesi 
or  Implied  to  the  contrary,  the  vendor  of  lands  baa  a  lien 
on  them  for  the  unpaid  purchaae-mouey.!  It  la  an  equit- 
able Tiifht  to  be  resorted  to  in  case  the  porcbasa-aioDe; 
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is  not  paid,3  and  it  will  be  enforced  in  favor  of  any  sub- 
sequent holder  who  becomes  ri^^htfully  the  owner  of  the 
claim  or  demand.^  It  attaches  where  the  sale  is  by  oper- 
ation of  law,  as  well  as  where  it  is  by  voluntary  contract,-* 
and  whether  the  estate  has  been  conveyed  to  the  vendor, 
or  is  only  contracted  to  be  conveyed.*  And  it  exists  not 
only  against  the  vendee  and  his  heirs,  and  other  privies 
in  estate,^  but  also  against  all  subsequent  purchasers,? 
except  purchasers  for  value,  in  good  faith,  without 
notice  of  the  original  vendor's  equity.*  And  where  a 
recorded  deed  recited,  that  the  consideration  "  was  se- 
cured **  to  be  paid  by  the  grantee,  it  was  held  that  one 
who  claimed  title  under  him  was  thereby  notified  that 
the  purchase-money  had  not  been  paid,  and  he  was  put 
on  inquiry,  and  could  not  take  the  land  divested  of  the 
vendor's  lien.^  And  generally,  a  purchaser  who  at  the 
time  of  sale  is  in  possession  of  facts  which  would  put  an 
ordinarily  prudent  man  upon  inquiry,  as  to  the  existence 
of  a  vendor's  lien  upon  the  property  purchased,  will  be 
held  to  take  subject  to  the  lien.w  And  no  one  is  protected 
as  a  bona  fide  purchaser,  although  he  purchases  without 
notice,  if  he  pays  after  notice. ii  In  order  that  a  person 
xnay  be  protected  as  a  bona  fide  purchaser  for  value  with- 
out notice  against  a  prior  equity  or  conveyance,  it  must 
appear  that  he  is  the  purchaser  of  the  legal  as  distin- 
guished from  an  equitable  title;  ^  that  he  purchased  the 
same  in  good  faith;  ^  that  he  parted  with  value  as  a  con- 
sideration therefor,  by  paying  money  or  other  thing  of 
value,  assuming  a  liability  or  incurring  an  injury ;  i<  and 
that  he  had  no  notice,  and  knew  no  fact  sui&cient  to 
put  him  on  inquiry,  either  at  the  time  of  his  purchase  or 
at  or  before  the  time  he  paid  the  purchase-money  or 
otherwise  parted  with  such  value,  i* 

1  Mackreth  v.  Symons,  15  Yes.  327;  Bums  v.  Taylor,  23  Ala.  255; 
Burks  V.  Watsou,  48  Tex.  107;  Anderson  r.  Oriffltb,  66  Mo.  44; 
Hagruder  v,  Campbell.  40  Ala.  611;  Yancey  v,  Mauck,  15  Oratt.  300: 
Allen  V.  Loving,  &4  Iowa,  499;  Herbert  r.  Scofleld,  9  N.  J.  Eq.  492; 
Davis  V.  Lamb.  30  Mo.  441;  Jacksou  v.  McCbesney,  7  Gowen,  360;  17 
Am.  Dec.  520;  Dabols  v.  Hall,  43  Barb.  28;  Hall  v.  Jones,  21  Md.  439; 
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13  HerritC  i.  Nonbern  B.  B.  Co.  12  Bull.  Ui;  BoIhod  i.  Osboni.  U 
Tex.  2W;  McCulloch  t.  DmH.  M  N.  C.  267. 

14  Johnson  b.  QraTes,  K  Art.  MJ;  Blue  t,  Arper,  8  Minn.   »t 
Patleu r. Moore, 32 N.H. 382;  DeMoltB.SUiiliey,SBarb.40}i  LIOMr. 
L!uch.2Sl'n.Bt.4ini  Caiuplwll  e.  CsuipbelMl  N,  J.  Eu.aiB;  Juliuaon   - 
v.  Oi:uve9.2t  Atk.KT:  Bplceiv.  Wul«is,  IIS  Bailhlili  UbiriBOoi.  Dau- 
tBla,»01iK.8t.«li.  ' 
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15  Kflcrease  v.  Lniii,  38  SDss.  569;  Everts  v.  Agnes,  4  Wis.  841:  Dnn- 
can  V.  JohnsoQ,  13  Ark.  190;  Palmer  v.  Williams.  24  Mlcb.  328;  Craft  o. 
Bossell,  67  Ala.  9:  Beckett  v.  Tyler,  3  McAr.  319.  A  vendor  may  en- 
force Ills  equitable  lien  for  the  unpaid  purchase-money.  although  an 
action  on  the  note  or  debt  is  barred  by  the  Statutes  ox  Limitation: 
Ware  v.  Curry,  67  Ala.  274.   See  S  394,  post, 

§  394.  Waiver  of  vendor's  lien.— A  vendor  of  land 
jias  a  lien  thereon  for  the  unpaid  purchase-money  as  long 
as  he  shows  no  purpose  of  releasing  the  land  and  taking 
other  security;  1  but  any  act  on  his  part  which  shows  an 
intention  to  release  the  land  waives  or  divests  the  lien.^ 
Taking  separate  securities  for  the  purchase-money  is 
prima  facie  a  waiver  of  the  lien;^  as,  for  instance,  the 
taking  of  a  mortgage,^  or  the  promissory  note  of  the 
vendee  with  security.^  And  it  is  held  that  one  who 
takes  in  payment  the  secured  and  Indorsed  note  of  a 
third  person,  supposed  to  be  good,  thereby  waives  his 
lien,  although  it  proves  worthless.^  But  taking  any  in- 
strument involving  merely  the  personal  liability  of  the 
vendee  is  not  a  waiver  of  the  vendor's  lien.?  And  it  hws 
been  held  that  a  vendor  does  not  waive  his  lien  by 
accepting  a  guaranteed  note  therefor.^  Nor  is  it  for- 
feited by  his  acceptance  of  a  mortgage  for  the  purchase- 
price  which  turns  out  to  be  forged.^  And  generally,  as 
against  the  purchaser,  it  is  held  that  a  vendor  does  not 
lose  his  lien  by  taking  securities  known  to  the  purchaser 
to  be  worthless,  but  represented  to  be  good.^<*  A  receipt 
of  a  part  of  the  price  of  land  is  held  to  be  no  waiver  of  a 
vendor's  lien  for  the  balance.^  An  abandonment  of  the 
vendor's  equitable  lien,  once  fairly  and  voluntarily  made, 
is  an  abandonment  forever.^ 

1  Waason  v,  Davis,  34  Tex.  167 :  Bradford  v,  Marvin,  2  Fla.  463. 

2  Boss  V.  Edlng.  17  Ohio,  500;  Moshler  v.  Meek.  60  HI  79;  Boon  v. 
Hurphy,  6  Blackf.  272;  Griffin  9.  Blanchar,  17  Cal.70;  Selby  v.  Stanley, 
4  Minn.  65;  Farker  v.  Sewell,  24  Tex.  238;  Smith  v.  Smith,  9  Abb.  Pr. 
K.  S.  420. 

3  Schurz  V.  Stein,  27  Ind.  112;  Boyton  v.  Champlain,  42  III.  57; 
Taryan  v.  Shriner,  26  Ind.  364.  Compare  Pitts  v.  Parker,  44  Miss.  247; 
Ferry  v.  Grant,  10  B.  I.  334;  Faver  v.  Bobinson,  46  Tex.  204;  Hollis  p. 
Hollis,  4  Baxt.  524. 

4  Pease  v*  Kelly,  3  Oreff.  417;  Camden  o.  Vail,  23  Cal.  633;  Shelby  v. 
Perrin.  18  Tex.  515;  Stuart  v.  Harrison.  62  Iowa,  511;  Neal  «.  Speigle* 
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S3  ArK.  63.  Bat  compare  Wasson  v.  Davis,  34  Tex.  159;  DoForest  v. 
Holum.  3S  Wis.  516;  Aaicetel  r.  Couverse,  17  Ohio  St.  li ;  Doajhaday  v. 
Paiue,  (}  Minn.  443. 

5  .Tolmson  p.  Thompson,  4  Marsh.  J.  J.  330;  Vail  r.  Foster,  4  N.  T. 
312;  JohasoB  V.  Siig;?,  21  Miss.  Ziii;  Trustees  etc.  v.  NVri^ht,  11  111.  603; 
Yaryau  v.  Shrlner.  2i>  Iiid.  364;  Carrico  v.  Merchants*  etc.  Bank,  33  Md. 
235;  Stevens  v.  Rainwater,  4  Mo.  App.  292. 

6  KenOrick  v.  Eoft^Ieston,  56  Iowa,  128;  41  Am.  Rep.  90;  and  see 
Hunt  V.  Waterman,  12  Cal.  301. 

7  Gordon  v.  Oreen,  I  Johns.  Ch.  308;  Corlies  e.  Howland,  26  N.  J. 
Eq.  311;  Mauly  v.  Slason,  21  Vt.  271;  Baum  v.  Qrlafsby,  21  Cal.  172; 
Itrmckerhoff  r.  Van  Sclven,  4  N.  J.  Eq.  2)1 ;  Christian v,  Austin. 36  Tex. 
540;  Denny  v.  Steaklv,  2  Heisk.  1.56;  8kinuer  v.  Purnell,  52  Mo.  ui;  Don- 
lap  V.  Shanklln.  10  W.  Va.  662;  Manly  v.  Slason.  21  Vt.  271;  Napier  o. 
Jones,  47  Ala.  90;  Lavender  v.  Abbott,  30  Ark.  172. 

8  Bumis  V.  Roulhac,  2  Bash,  39. 

9  Fouch  0.  Wilson,  60  Ind.  64;  28  Am.  Rep.  651;  and  see  Tobey  v. 
McAllUter,  9  Wis.  463. 

10  Tobey  v,  McAllister,  9  Wis.  463 ;  McDole  r.  Purdy,  23  Iowa,  277. 

11  Tobey  v,  McAllister,  9  Wis.  483.  Compare  Codwise  v.  Taylor,  4 
Sneed,  346. 

12  Harris  v.  Harlan,  14  Ind.  433:  Camden  v.  Vail.  23  Cal.  633;  Wilson 
V.  Hunter,  30  Ind.  466;  and  see  Avent  v.  McCorkle,  45  Miss.  221;  3lat- 
tlx  V.  Weand,  19  Ind.  151.  But  compare  HoUis  «;.  Hollis,  4  Baxt.  524; 
Cotton  V.  McGtehee,  44  Miss.  510. 

§  395.  Enforcement  of  vendor's  lien.— The  right 
to  sue  at  law  upon  the  securities  given  for  the  purchase 
of  land,  and  in  equity  to  enforce  the  vendor's  lien,  are 
distinct  and  independent  rights;  i  and  it  is  held  that  the 
vendor  can  pursue  either  or  both  remedies  at  the  saiuo 
time.^  It  is  not  necessary  that  he  should  first  exhaust 
his  remedy  at  law;^  nor  is  he  bound  to  show  that  the 
vendee  has  no  personal  property  subject  to  execution. ^ 
Nor  is  proof  of  a  demand  before  suit  necessary  to  sustain 
a  suit  to  enforce  a  vendor's  lien;^  bringing  the  suit  is 
held  a  sufficient  demand.^  It  has  been  held  that  a  ven- 
dor's lien  cannot  be  enforced  after  the  bar  of  the  Statute 
of  Limitations  has  attached  to  the  debt."^  But  the  oppo- 
site rule  is  established  in  Alabama.^  In  proceedings  to 
enforce  a  vendor's  lien,  not  only  the  original  purchaser, 
but  if  the  land  has  been  resold  by  him  and  the  purchaser 
is  dead,  the  heirs  and  personal  representatives,  should  all 
be  made  parties.^ 

1  Richardson  v.  Baker,  5  Marsh.  J.  J.  323;  Black  v.  Hunter,  3 
Harsh.  J.  J.  658;  Payne  v.  Harrell,  40  Miss.  498. 
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2  Payne  v.  Hsrrell,  40  Miss.  496;  Pratt  v.  Clark,  5T  Mo.  189;  Stewart 
V.  Caldwell.  54  Mo.  536;  Chapman  o.  Lee,  64  Ala.  488.  Bat  compare 
Walker  v.  Sedgwick,  8  Cal.  3U8. 

3  Mayes  v.  Hendry,  33  Ark.  240. 

4  Smith  V.  Kowland,  13  Kan.  245;  and  see  Sparks  v.  Hess,  15  CaL 
186;  Harvey  V.Kelly,  41  Miss.  490;  Hutchinson  v.  Patrick,  22  Tex.  318: 
Carpenter  v.  Mitchell,  54  lU.  126. 

5  Gallagher  v.  Mars,  50  Cal.  23.  A  suit  to  enforce  a  vendor's  lien  Is 
not  barred  oy  a  judgment  obtained  on  the  note:  Waidron  v.  Zacharie, 
64  Tex.  503. 

/    6   Gallagher  V.  Mars,  50  Cal.  23. 

7  Linthicmn  v.  Tapscott,  28  Ark.  267;  Hett  «.  Collins,  103  IlL  74. 
But  see  Coldclengh  v.  Johnson,  34  Ark.  312. 

8  Shorter  v.  Frazer,  64  Ala.  74 ;  Ware  v.  Curry,  67  Ala.  275. 

9  Mulllns  V.  Sparks,  43  Miss.  129;  and  see  Curtis  v.  Buckley,  14  Kan. 
449;  Brlghtwell  r.  Hoover,  7  W.  Va.  342;  Carter  v.  Ottoway,  46  Tex. 
lOS;  tslmmons  v.  Lyles,  27  Gratt.  922.  Subsequent  purchasers,  or  en- 
cumbrancers not  made  imrtles,  are  not  bound  by  tho  decree,  and  their 
right  to  redeem  is  not  barred:  Haskell  9.  State.  31  Ark.  01. 

§  396.  Vendee's  lien.— Where  a  vendee  has  paid 
money  upon  a  contract  for  the  purchase  of  land,  which  is 
rescinded  by  the  fault  of  the  vendor,  he  has  an  equitable 
lien  on  the  land  for  the  reimbursement  of  the  money 
advanced,  similar  to  that  of  the  vendor  for  the  unpaid 
purchase-money.^  The  natural  equity  and  intrinsic  jus- 
tice of  this  lien  are  said  to  commend  it  to  the  favorable 
consideration  of  a  court  of  equity;^  and  it  is  held  to 
attach  even  as  against  a  subsequent  purchaser  with 
notice.^  And  it  is  held  to  be  superior  to  the  lien  of  a 
judgment  against  the  vendor  rendered  subsequent  to  the 
sale,  and  before  the  conveyance  of  the  title.^  If  the 
vendee  has  entered  into  possession  of  the  land  and  made 
valuable  improvements  thereon,  his  lien  attaches  for 
their  value ;  s  and  he  should  not  be  compelled  to  surren- 
der until  such  value  is  paid  or  secured.^  But  the  vendor 
should  be  allowed  a  lien  for  money  expended  by  him  in 
payment  of  delinquent  taxes  accruing  on  the  land  during 
the  time  the  vendee  had  possession  and  use  of  the  prop- 
erty under  the  contract.^ 

1  Ludlow  V.  Gravall,  11  Price.  59;  Cator  v.  Pembroke,  1  Brock.  801; 
Money  v.  Dorsey,  T  Smedes  &  M.  15;  and  see  Burgess  r.  Wheate^i 
Black.  W.  150. 

2  Davis  V.  Heard,  44  MUs  50. 


§  397  BAXiB  AND  VXJBCaAMB  09  LAMDS.  480 

3  Shirley  v.  Shirley,  7  Blackf.  4S2;  Clazk  v.  Jacobs,  06  HofW.  Pr.  519. 

4  Money  v.  Dorsey,  7  Smedes  A  M.  15. 

5  GrUBth  V.  Depew,  3  Marsh.  A.  K.  179;  and  see  Ware  «.  Curry,  67 
Ala.  274. 

6  Griffith  V.  Depew,  3  Marsh.  A.  K.  179. 

7  Lillle  V.  Case,  54  Iowa,  177. 

§397.  Action  for  purcliase-money.— In  an  ordi- 
nary contract  for  the  sale  and  purchase  of  lands  contain- 
ing mutual  dependent  covenants  as  to  the  payment  of  the 
purchase-money  and  the  conveyance  of  title,  neither  par- 
ty can  maintain  any  action  upon  it,  either  at  law  or  in 
equity,  against  the  other  without  averring  and  proving 
performance  on  his  part,  or  a  readiness  and  willingness 
to  perform.  1  But  where  by  the  terms  of  the  contract 
the- purchase-money  is  to  be  paid  before  the  execution  of 
the  deed,  it  is  no  defense  to  a  suit  on  a  note  given  for 
the  purchase-money  that  the  deed  had  not  been  made  or 
tendered.'^  In  such  case  the  covenants  are  independent, 
and  an  action  may  be  maintained  for  the  purchase-money 
after  the  time  specified  for  its  payment  without  making 
or  offering  to  make  a  deed.^  The  conveyance  is  not  a 
condition  precedent  to  the  right  to  demand  the  money.^ 
So  if  it  be  stipulated  that  the  vendee  is  to  pay  a  part  of 
the  purchase-money  at  a  time  specified,  and  he  fails  to 
do  so,  a  tender  of  conveyance  by  the  vendor  Is  not  neces- 
sary before  bringing  an  action  to  recover  the  sum.^  If 
the  vendor  binds  himself  to  make  a  deed  when  the  vendee 
requires  it,  and  after  the  whole  of  the  purchase-money 
falls  due  the  vendee  offers  to  pay  it  and  demands  a  deed, 
the  vendor  cannot  maintain  an  action  for  the  money 
without  having  tendered  a  proper  conveyance.^  "Where 
a  vendor  has  agreed  to  make  title  upon  payment,  and  the 
purchase-money  is  payable  in  installments  falling  due  at 
different  times',  he  may  sue  for  any  of  the  installments 
after  they  are  due  except  the  last  without  offering  to  make 
a  deed.7 

I   Hector  V.  Price,  6  Ala.  331:  Bronghton  v.  Mitchell,  64  Ala.  210; 
Thomson  v.  Smith,  63  N.  V.  301;  Kelly  v.  Mack,  45  Cal.  303;  Perry  «. 
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Wheeler,  24  Vt.  286;  Stinsrle  v.  Hawkins,  8  Blackf.  435;  Eckford  r.  Hal- 
bert,  30  Miss.  273;  O'Kare  v.  Kiser,  25  Iiul.  168;  Holloway  v.  Davis, 
Wright,  I2y;  Sorrells  v.  McHenry.  38  Ark.  127. 

2  Broughton  r.  Mitchell.  64  Ala.  210;  Adams  v.  Wadhams,  40  Barb. 
225:  Davis  v. Heady,?  Blackf. 261;  Paine  v.  Brown,  37N.Y.225;  Gale 
o.  Best,  20  Wis.  44. 

3  Broughton  r.  Mitchell,  64  Ala.  210:  Armfield  r.  Tate,  7  Ired.  L. 
258:  Gibson  v.  Newman,  2  Miss.  841.  The  action  by  the  vendor  must 
be  prompt,  and  consistent  with  the  theory  that  the  purchase-money  Is 
his,  and  the  land  that  of  the  alleged  vendee :  Scudder  v.  Waddlugham, 
7  Mo.App.26. 

4  Bailey  p.  Clay,  4  Rand.  346. 

5  Devling  r.  Little,  26  Pa.  St.  502.  But  the  time  of  payment  may  be- 
rendered  Immaterial  by  the  consent  or  acquiescence  of  the  parties: 
Campbell  v.  Worthington,  6  Yt.  448. 

6  Davidson  v  Van  Pelt,  15  Wis.  341.  If  the  vendor  stipulates  in  the 
contract  of  sale  that  the  vendee  is  to  have  a  right  of  way, and  other 
servitudes  belonging  to  the  land,  he  cannot  enforce  the  payment  of 
the  price  nntU  he  has  complied  with  that  obligation;  Fortier  v.  Burthe, 
19  La.  An.  510. 

7  Terry  v.  Geonre,  37  Miss.  539;  Spart»  Bank  v.  Agnew,  45  Wis.  131  ^ 
Batty  V.  Beebe,  22  Kan.  81.  Compare  Beecher  v.  Conradt,  hi  N.  Y.  lOSy 
Hook  V.  Nebeker,  1  Ind.  257.  A  vendor  under  articles  of  agreement 
who,  on  failure  oi  the  vendee  to  pay  the  first  Instalhueut  due,  recover^- 

Iudgment  against  him,  and  on  an  execution  becomes  purchaser  of  the 
ana  at  sheriff's  sale,  cannot  afterwards  enforce  the  naymcnt  of  the- 
balance  of  the  purchase-money  from  the  vendee  or  from  his  estate: 
Graff  V.  KeUy,  43  Pa.  St.  453. 

§  398.    Defenses  to  action  for  purciiase-moneT^ 

— It  has  frequently  been  held  that  want  of  title  in  the 
vendor  is  a  good  defense  at  law  to  an  action  on  a  bond  or 
note  given  for  the  purchase-money  of  land.^  And  a  fail- 
ure of  title  in  part  has  been  usually  held  to  constitute 
a  pro  tanto  defense  against  payment  of  the  purchase- 
money  .^  The  vendee  may  show  that  the  vendor  was  not 
the  owner  of  the  land  on  the  day  when  the  deed  was  to 
be  delivered  and  the  note  paid.8  But  it  is  held  to  be  no 
defense  to  a  note  given  for  the  purchase-money,  and 
payable  before  the  time  for  the  making  of  the  deed,  that 
the  vendor  has  no  title  to  the  land.**  So  it  is  no  defense 
that  the  vendor  had  no  title,  the  vendee  having  had  full 
knowledge  of  the  title  when  he  bought,  unless  there  was 
fraud. ^  Nor  can  the  vendee  defend  a  suit  on  the  note  on 
the  ground  of  a  failure  of  title,  and  still  retain  the  land 
and  enjoy  the  profits.^  So  a  vendee  of  land  under  a 
parol  contract  who  has  given  his  note  for  the  purchase* 
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''money,  and  been  let  into  possession,  cannot  avoid  its 
;  payment  on  the  ground  that  the  contract  is  void  by  the 
'Statute  of  Frauds  J  A  parol  contract  for  the  sale  of  land 
;  is  voidable  merely,  not  absolutely  void. 8  And  as  a  gen- 
eral rule,  one  who  has  gone  into  possession  of  land  under 
.a  contract  of  sale  cannot  retain  possession  under  the 

•  contract  and  yet  avoid  payment  of  the  balance  of  the 
1  purchase-money  on  the  ground  that  the  vendor  cannot 
i  give  him  a  good  title  as  agreed.^    To  avail  himself  of 

such  defense,  the  vendee  must  offer  to  rescind  the  con- 
:  tract;  i<)  and  he  cannot  resist  the  plaintiff's  right  to 
>  recover  on  the  ground  of  a  failure  of  title  as  to  a  portion 

•  of  the  property,  if  he  has  disabled  himself  from  placing 
his  vendor  in  statu  quo  by  conveying  the  title  to  a  third 
party.ii  But  if  the  vendor  has  conveyed  away  his  title 
without  notice  to  the  vendee,  so  as  to  be  unable  to  fulfill 
his  bond  to  convey,  it  is  a  good  defense  to  an  action  for 
the  purchase-money.  12 

1  Oorham  v.  Reeves,  3  Ind.  83;  Lewis  v.  McMillen.Sl  Barb.  395; 
Miles  V.  Stevens,  3  Pa.  St.  21;  Myers  v.  Alkman,  3  111.  452;  Wellman 
V.  Dismukes,  42  Mo.  101;  Knepper  v.  Kui-tz,58  Pa.  8t.48'j;  Combs  v. 

•  Flsber,  3  Bibb,  51;  Stiles  «.  Sberman,  34  Me.  344. 

2  Wllkerson  v.  Chadd,  14  Ind.  448;  White  v.  Lowry,  27  Pa.  St.  254; 
Morgan  v.  Smltb,  11  111.  194;  Stiles  v.  Sherman,  34  Me.  344;  Miller  o. 
Tate,  12  La.  An.  160 ;  Barnes'  Appeal,  4()  Pa.  ist.  850.  In  Maine,  it  is  held 
to  be  no  defense,  either  in  whole  or  in  part,  to  a  note  fl:iven  tor  land 
conveyed  by  a  trarran^y  deed,  that  the  title  to  the  land  has  partially 

.  failed:  Morrison  ».  Jewell,  34  Me.  146.  See  also  Wiley  v.  Howard,  15 
Iiid.  169;  Glenn  v.  Thistle,  23  Miss.  42;  Whitney  v.  Lewis,  21  Wend.  131; 
Picket  V.  Picket,  6  Ohio  St.  526;  Lamerson  v.  Marvin,  8  Barb.  9;  Patton 
V.  England,  15  Ala.  69.  In  Alabama,  in  the  absence  of  frand,  mistake, 
or  warranty,  defect  or  failure  of  title  in  the  vendor  is  not  available  to 
the  vendee  to  defeat  or  abate  recovery  for  the  purchase-money  of 
lands:  Tobba  t>.  Bell,  61  Ala.  125:  and  see  Greenleaf  ».  Cook,  2  Wheat. 
16;  Abbott  V.  Allen,  2  Johns.  Ch.  519;  Trumbo  o.  Lockridge,  4  Bush, 
415. 

3  Gorham  v.  Beeves,  3  Ind.  83;  Overly  v.  Tipton,  68  Ind.  410. 

4  Harrington  v.  Hlggins,  17  Wend.  376;  Wiley  t>.  Howard,  16  Ind. 
169;  Taylor  v.  Johnson,  19  Tex.  351;  Reid  ».  Davis,  4  Ala.  83. 

5  Pennock  v.  Claypole,  1  Phila.  16;  Neel  ».  Frlckett,  12  Tex.  187; 
Bryan  «.  Osborne,  61  Ga.  51. 

6  McDaniele.  Bryan,  8  HI.  App.273;  LaForge  v.  Mathews,  68  HI. 
828.  And  see  Delaney  v.  McDonald,  47  Wis.  1U8;  Staley  i?.  Ivory,  65 
Mo.  74. 

7  Gillespie  v.  Battle,  15  Ala.  276;  Byera  v.  Aiken,  5  Ark.  419; 
Holland  v.  Hoyt,  14  Mich.  238;  McGowan  v.  West,  7  Mo. 669;  Curran  v. 
Curran,  40.  Ind.  473. 
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6   Gurran  v.  Cnrran,  40  Ind.  473 ;  Sawyer  v.  Ware,  36  Ala.  675.   Com*^'; 
pare  Bates  v.  Terrell,  7  Ala.  129. 

ft    Taft  V.  Kessel,  16  Wis.  273;  Helvenstein  v.  HIggason,  35  Ala.  259; 
Wiley  V.  Howard,  15  lud.  160;  Worthlngtou  v.  Curd,  22  Ark.  277;  Picket : 
V.  Picket,  6  Ohio  St.  625;  Tlmms  v.  shannon,  19  Ikld.  296;  Waiiser  v. 
Messier,  29  N.  J.  L.  256;  Mclndoe  v.  ]^lorman,26  Wis.  588.    Compare 
Cross  V .  Noble,  67  Pa.  St.  74 ;  Negley  v.  Lludsay,  67  Pa.  St.  217. 

10  LjTich  V.  Baxter,  4  Tex.  431 ;  Smith  v.  Busby,  15  Mo.  387:  Mclndoe  i 
V.  Mormau,  26  Wis.  588.    Compare  Gans  v.  Beushaw,  2  Pa.  St.  34. 

11  M'Keen  v.  Beaupland,  35  Pa.  St.  488. 

12  Banks  v.  Ammon,  27  Pa.  St.  172;  Chandler  «.  Marsh,  3  Yt.  161. 

§  399.  Recovery  back  of  purchase-money.— The 
cases  in  which  a  vendee  may  recover  back  money  paid 
on  a  contract  for  the  purchase  of  land  are  thus  euumer-- 
ated:  (1)  where  the  rescission  of  the  contract  is  volun- 
tary, and  by  mutual  consent;  (2)  where  the  vendor  is 
incapable  or  unwilling  to  perform  the  contract  on  his 
psirt;  or  (3)  where  the  vendor  has  been  guilty  of  fraud  in 
making  the  contract.^  In  either  of  these  cases  the  law 
implies  a  promise  on  the  part  of  the  vendor  to  refund  the 
money .^  But  if  he  has  in  all  respects  performed  his  con- 
tract, and  the  rescission  is  entirely  in  consequence  of  the 
unexpected  default  of  the  vendee  in  making  further  pay- 
menxs,  it  is  held  that  the  latter  cannot  recover  back  the 
money  paid  by  him.8  One  who  is  in  the  quiet  possession 
of  land  under  a  contract  of  sale,  and  having  paid  the  pur- 
chase-money, cannot  recover  it  back.*  Before  an  action 
can  be  maintained  therefor,  the  plaintiff  must  have  been 
evicted,  or  have  voluntarily  surrendered  or  offered  to 
surrender  possession.^  He  cannot  hold  on  to  the  property 
and  at  the  same  time  recover  back  what  he  paid.o  But 
after  an  offer  by  him  to  rescind  the  contract  and  to  sur- 
render possession,  he  may  then  recover  what  he  has  paid, 
with  interest  and  the  value  of  his  improvements,  less  the 
value  of  his  use  and  occupation."^  It  has  generally  been 
held  that  a  party  who  advances  money  on  an  oral  con- 
tract for  the  sale  of  land  cannot  recover  it  back  if  the 
other  party  is  able  and  willing  to  fulfill  the  contract  on 
'his  part. 8  But  a  different  rule  is  adopted  in  Alabama, 
and  it  is  there  held  that  if  the  vendor  in  fact  had  no  title, 
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ithd  purchaser  may,  so  long  as  the  contract  is  execatory, 

whether  it  was  verbal  or  written,  repudiate  it  altogether, 

.And  recover  back  the  money  paid  under  it.^    To  warrant 

.an action  for  money  had  and  received  for  the  recovery 

^  back  of  money  paid  under  a  special  contract  to  convey 

,Jand,  it  is  held  that  as  strict  a  performance  must  be  shown 

•  by  the  plaintifE  as  if    he  had  sued  on  the  contract;^ 

runless  it  has  been  either  expressly  rescinded  or  impliedly 

so,  as  by  nothing  having  been  done  under  it  for  a  long 

time,'  or  by  the  defendant  having  acted  inconsistently  with 

it.u 

1  Welles,  J. ,  In  Battle  v.  Rochester  City  Bank,  6  Barb.  414.  Compare 
Boston  V.  Clifford,  ijii  111.  67 ;  18  Am.  Rep.  547 ;  Bryson  v.  Crawford,  68  IlL 
862;  Mclndoe  v.  Morman,  26  Wis.  688:  Newsome  v.  Graham,  10  Barn. 

6  C.  234;  Lyon  v.  Annable,  4  Conn.  350;  Kerr  v.  Kitchen,  7  Fa.  St.  4S6; 
Force  tJ.  Dutcher,  18  N.  J.  Eq.  401;  Fipkin  v.  James,  1  Humph.  325; 
Wllhelm  V.  Fimple,  31  Iowa,  131;  7  Am.  Rep.  117;  Wheeler  v.  Mather, 
56  lU.  241 ;  8  Am.  Rep.  682. 

2  Abbott ».  Draper,  4  Denlo,  51;  Tice  ».  Zinsser,  76  N.  Y.  549;  Bea- 
man  v.  Simmons,  76  N.  C.  43.  When  the  title  partially  fails,  the  vendee 
may  recover  back  a  proportional  share  of  the  purchase-money  paid: 
Michael  o.  Mills,  17  Ohio»  601.  And  see  Timby  v.  Kinsey,  18  Hun.  255. 
A  vendee  in  an  executory  contract  for  the  sale  of  lauds  cannot  recov- 
er a  portion  of  the  purchase-money  paid  by  him  where  the  buildings 
on  the  laud  have  been  destroyed  l)y  fire  without  the  vendor's  fault, 
after  such  payment  and  the  payment  of  the  balance,  where  it  does 
not  appear  that  the  bulldiugs  formed  the  chief  inducement  to  the 
purchase:  Bautz  v.  Kuhwortn,  1  Mont.  133;  25  Am.  Rep.  737.  But  the 
vendee  in  such  case  is  not  bound  to  take  the  lands  and  pay  the  notes 
given  for  the  purchase-money,  though  the  vendor  is  entitled  to  the 
vahio  of  the  use  and  occupancy  during  the  vendee's  possession :  Gould 
V.  Murch,  70  Me.  288:  35  Am.  Rep.  325.  Compare  Wells  v.  Caluan,  107 
Mass.  514;  9  Am.  Hep.  65. 

3  Battle  V.  Rochester  City  Bank,  5  Barb.  414;  and  see  Page  v.  Me- 
Donnell,  55  N.  Y.  2iJ9;  46  How.  Pr.  2i;9;  Hayues  «.  Hart,  42  Barb.  58. 

4  Cope  t>.  Williams,  4  Ala.  362;  Mclndoe  v.  Mormon,  26  Wis.  588; 

7  Am.  Kep.  JJ6;  Long  v.  Saunders,  88  111.  147.  But  this  nile  applies  only 
to  a  valid  contract  of  sale,  and  not  to  a  contract  void  for  want  of  con- 
sent, and  entered  into  in  error  produced  by  the  fraud  of  the  opposite 
paity:  Formento  v.  Robert,  27  La.  An.  489. 

5  Haynes  v.  White,  55  Cal.  38;  Jones  v.  Noe,  71  Ind.  368.  But  com- 
pare Johnstoa  v.  Powell,  34  Tex.  528. 

6  Long  V.  Saunders,  88  IlL  147;  Purdy  v.  Bullard,  41  Cal.  444;  Sum- 
merall  v.  Graham,  62  Ga.  729. 

7  Mclndoe  v.  Morman,  26  Wis.  688;  7  Am.  Rep.  96;  Pinor.  Beck- 
with,  1  New  Mex.  19;  Witherspoon  v.  M'Calla,  3  Desaus.  Eq.  245; 
Bryant  v.  Boothe,  30  Ala.  311;  Simpson  v.  Belvin,  87  Tex.  674;  McDon- 
ald r.  Beall,  65  Ga.  288.    Compare  White  v.  Tuckef,  52  Miss.  145. 

8  Gammon  tJ.  Butler,  48  Me.  344;  Phmamer  v.  Breckman,  65  Me.  105; 
Venabior.  Brown,  31  Ark.  664;  Coughlin  v.  Knowles,  7  Met.  57;  Gal- 
vin  I'.  Prentice.  45  N.  Y.  162;  Galway  v.  Shields,  66  Mo.  313;  Wetherbee 
V.  Potter,  99  Mass.  354.   See  Thomas  v.  Brown,  L.  R.  1 Q.  B.  D.  714. 
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9   Fllnn  V.  Barber,  64  Ala.  193. 

10  Green  v.  Green,  9  Cowen,  46;  and  see  Hartley  v.  James,  50  N.  Y. 
88;  Page  v.  McDonnell,  55  N.  Y.  303,  304;  Bellows  r.  Cbeek,  20  Ark.  424. 

11  Green  t?.  Green,  9  Cowen,  46.  Where  one  has  been  Induced  by 
fraud  to  enter  in^o  a  contract  for  the  purchase  of  land,  he  may  sue  to 
recover  back  his  money  without  giving  notice  of  his  Intent  to  rescind, 
nothing  having  been  done  under  the  contract  except  the  payment  of 
the  money  sued  for:  Herbert  v.  Stanford,  12  Ind.  503.  See  Camp  v. 
Pulver,  6  Bai'b.  91. 

§  400.    Action  for  tise  and  occupation.— Many  of 

the  authorities  favor  the  position  that  one  who  is  let  into 
the  possession  of  land  under  a  contract  to  purchase  is 
strictly  a  tenant  at  will.  1  And  it  has  been  further  held, 
that  where  one  enters  into  such  a  contract,  which  is 
abandoned  by  him,  if  his  occupation  has  been  beneficial, 
he  will  be  liable  in  an  action  for  use  and  occupation  ;2  or 
the  vendor  may,  at  his  election,  either  treat  him  as  a 
tenant,  and  recover  for  use  and  occupation,  or  as  a  tres- 
passer, and  eject  him  by  suit.*  On  the  other  hand,  it  was 
held  that  where  there  is  a  contract  for  the  purchase  of 
land,  under  which  the  purchaser  enters  into  possession, 
but  afterwards  refuses  to  complete  the  purchase,  the 
vendor  cannot  maintain  an  action  of  assumpsit  against 
him  for  use  and  occupation;^  but  he  must  resort  to  an 
action  of  trespass  and  ejectment  to  recover  the  mesne 
profits.^  And  according  to  many  recent  decisions,  the 
relation  of  landlord  and  tenant  does  not  exist  between 
vendor  and  vendee  where  the  vendee  enters  into  posses- 
sion under  an  executory  contract  of  purchase,  and  makes 
default  in  the  payment  of  the  purchase-money;  <^  nor 
does  such  default  entire  the  vendor  to  elect  a  rescission 
of  the  contract,  and  treat  the  vendee  as  a  tenant  liable 
for  rent.*^  But  in  such  case  he  has  three  remedies,  all  of 
which  he  may  pursue  at  the  same  time,  namely :  he  may 
maintain  ejectment  on  his  legal  title,  sue  at  law  for  the 
recovery  of  the  purchase-money,  and  proceed  in  equity 
for  the  enforcement  of  his  lien.^  The  legal  consequences 
of  a  voluntary  rescission  of  a  contract  for  the  sale  of 
land  is  to  restore  the  parties,  as  fat  as  practicable,  to  the 
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position  tbey  would  have  occupied  if  no  contract  had 
been  entered  into.^  The  vendee  havioji:  been  in  posses- 
sion is  entitled  to  a  return  of  the  purchase-money,  and 
the  vendor  to  a  fair  rental  for  the  use  and  occupation  of 
the  land,  less  the  value  of  the  permanent  improvements 
placed  thereon  by  the  vendee.^® 

1  Bight  V.  Beard,  13  East,  210;  Wartng  v.  King,  8  Mees.  &  W.  971; 
Howard  v.  Sliaw,  8  Mees.  &  W.  118;  and  see  SS96f  i2l»  ante.  A  vendee 
under  a  parol  contract  of  purchase  who  enters  upon  laud  with  the 
permission  of  the  vendor,  and  under  au  agreement  that  he  may  occupy 
and  work  It  imtil  the  vendor  Is  prepared  to  convey.  Is  a  tenant  at  will, 
and  as  such  Is  entitled  to  the  emblements:  Harris  v.  Frink,  49  N.  Y. 
24;  and  see  Patterson  v.  Stoddard,  47  Me.  355. 

2  Heam  v,  Tomlln,  Peake.  192;  Davidson  t>.  Ernest,  7  Ala.  817; 
Howard  t7.  Shaw.  8  Mees.  &  w.  118:  and  see  Knowles  v.  Shaplcigh,  8 
Oush.  833;  Wright  r.  Roberts,  22  Wis.  161;  Smith  v.  Wooding,  20  Ala. 
824;  Eider  v.  Union  India  Rubber  Co.  28  N.  Y.  379. 

3  Seabury  v.  Stewart,  22  Ala.  207. 

4  Smith  V.  Stewart,  6  Johns.  46;  Dixon  v.  Haley,  16  HI.  145;  Miles  v. 
Elkin.  10  Ind.  829;  Stacy  v.  Vermont  etc.  R.  R.  Co.  32  Vt.  651:  Kyle  v. 
Kyle,  3  Hun,  460;  Greenup  v.  Yemor,  16  lU.  26:  Rogers  v.  Wiggs,  13 
Mon.  B.  504;  Kirtland  v.  Pounsett,  2  Taunt.  l45;  Winterbottom  v. 
Ingham,  7  Q.  B.  611. 

5  Smith  V.  Stewart,  6  Johns.  46;  McNalr  v.  Schwartz,  16  HI.  24; 
Thompson  v.  Bower,  60  Barb.  477. 

6  Thompson  v.  Bower,  60  Barb.  477;  Kyle  v.  Kyle.  8  Hun,  460: 
Tucker  v.  Adams,  52  Ala.  254;  Brewer  v.  Craig,  18  N.  J.  L.  214;  and 
see  Moore  tJ.  Harvey,  50  Vt.  297;  Dennett ».  Penobscot  Fair  Ground 
Co.  57  Me.  425;  2  Am.  Bep.  53.  Nor  can  a  tenancy  be  implied  from  the 
circumstance  of  a  vendor  remaining  in  possession  of  premises  after  a 
sale  so  as  to  enable  the  vendee  to  maiutain  an  action  for  use  and 
occupation :  Greenup  v.  Yemor,  16  Ul.  26. 

7  Tucker  v.  Adams,  52  Ala.  254. 

8  Doe  V.  McLoskey,  1  Ala.  708;  Tucker  v.  Adams,  52  Ala.  254;  and 
see  S  394,  ante, 

9  Smith  V.  Stewart,  83  N.  0. 406. 

10  Smith  V.  Stewart,  83  N.  G.  406;  and  see  Patrick  v.  Beach,  21  Tex. 
251.  So  where  a  vendee  succeeds  in  obtaining  the  rescission  of  a  con- 
tract on  the  ground  of  fraud,  he  is  chargeable  with  the  rent  of  the  land 
during  the  time  he  held  possession  of  it,  and  is  entitled  to  a  credit  for 
valuable  and  permanent  improvements  erected  thereon  by  him: 
Thompson  v.  Lee,  31  Ala.  292;  and  see  Wood  v.  Krebbs,  33  Gratt.  685; 
McCarty  v.  Moorer,  50  Tex.  287;  Jones  v.  Hutchinson,  21  Tex.  870: 
Coflmau  r.  Hack,  19  Mo.  435.  But  when  a  party  obtains  the  title  and 
possession  of  laud  by  fraudulent  representations,  he  should  be  treated 
as  having  entered  with  full  knowledge  that  his  entry  was  without 
right;  he  should  be  charged  with  rents,  and  should  not  be  allowed  for 
meliorations  or  improvements  made  by  him:  Moseley  o.  MUler,  13 
Bush,  408. 

§  401.  Damages  for  failure  to  convey.— The  gen- 
eral rule  which  prevails  in  England  and  in  this  country 


487  SALB  AND  PUBCHASB  OF  LANDS.       §  401 

is  that,  if  the  contract  for  the  sale  of  land  was  made  in 
good  faith,  and  the  vendor  for  any  reason  is  unable  to 
perform  it  and  is  guilty  of  no  fraud,  the  vendee  is  limited 
in  his  recovery  to  the  purchase-money  and  interest;  ^ 
with,  perhaps,  in  addition,  the  costs  of  investigating  the 
title.2  On  a  covenant  to  convey,  as  on  a  covenant  of 
seizin,  the  measure  of  damages  is,  in  the  absence  of  fraud, 
the  purchase-money  and  interest;  ^  and  the  purchaser  is 
entitled  to  no  satisfaction  for  the  loss  of  his  bargain.^  In 
cases  where  no  part  of  the  purchase-money  has  been 
paid,  he  can  recover  only  nominal  damages.^  But  if  the 
vendor  is  guilty  of  fraud,  or  can  convey  but  will  not,  or  if 
he  has  covenanted  to  convey  when  he  knew  he  had  no 
authority  to  contract  to  convey,  or  refuses  to  remedy  a 
defect  in  his  title  which  is  in  his  power  to  do,  or  refuses 
to  incur  expenses  which  would  enable  him  to  fulfill  his 
contract— in  all  these  cases  he  is  liable  to  the  vendee  for 
the  loss  of  the  bargain  ;0  the  proper  measure  of  damages 
is  the  value  of  the  land  at  the  time  of  the  breach  J  So  the 
general  rule  adopted  in  some  of  the  States  is,  that  where 
a  vendor  contracts  to  sell  lands  for  a  stipulated  price  at  a 
certain  time,  and  upon  the  arrival  of  the  appointed  time  is 
for  any  reason  unable  to  convey,  in  an  action  by  the  ven- 
dee to  recover  for  a  breach  of  the  contract  the  true  meas- 
ure of  damages  is  the  value  of  the  land  at  the  time  the 
conveyance  was  to  be  made.^  And  this  rule  applies  in 
case  of  an  agreement  to  exchange  lands,  and  one  of  the 
parties  knew  at  the  time  that  he  had  no  title  to  the  land 
which  he  agreed  to  convey ,o  or  having  title,  refused  to 
convey  in  pursuance  of  the  bargain  of  exchange.  ^^  In 
Pennsylvania,  the  measure  of  damages  for  the  breach  of  a 
parol  contract  to  convey  land,  in  the  absence  of  fraud,  is 
the  consideration  and  compensation  for  improvements  in 
reliance  on  the  contract,  deducting  a  reasonable  rental  of 
the  premises.^  The  right  of  action  accrues  when  the 
vendor  conveys  to  a  stranger;  ^  but  in  order  to  recover 
damages  for  the  breach  of  a  parol  contract  to  convey  land» 
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the  evidence  of  the  contract  mast  be  clear,  satisfactory, 
and  unambiguous.^  And  compensation  for  breach  of 
contract  to  convey  will,  in  general,  be  denied  where  the 
party  asking  it  had  notice  at  the  time  the  contract  was 
made  that  the  vendor  was  agreeing  for  more  than  he 
could  give  or  convey,  and  it  appears  that  the  vendee  has 
not,  in  consequence  of  the  contract,  placed  himself  in  a 
situation  from  which  he  cannot  extricate  himself  without 
loss.i*  So  a  vendor  in  good  faith,  believing  he  has  title, 
covenanting  to  convey  land,  and  discovering,  before  any 
part  of  the  consideration  money  is  paid,  a  defect  in  his 
title,  is  not  liable  to  damages  for  a  refusal  to  convey .^^ 

1  Flureau  r.  ThornhlU,  2  Black.  W.  1078;  Bain  r.  FotherjflU,  L.  B.  6 
£x.  5d:  S.  C.  aff'd,  L.  B.  7  £ng.  &  Jr.  Api>.  158;  Wall^cr  v.  Moore,  10 
Bam.  &  C.  416;  Engeli;.  FltehTli.  B.  3  Q.  B.  314;  Hall  v.  Delaplalne,  5 
Wis.  20H;  Tliompson  v.  Guthrie,  9  Lclali.  101;  KeUy  v.  Bradfoixl,  3 
Bibb,  317;  Blackwell  ©.Lawrence  Co.  2Blacl£f.  143;  Bush  r.  Cole,  28 
N.  Y.261:  Mack  ».  Patchin,  42  N.  Y.  167:  1  Am.  Bep.  608;  PumpeUy  r. 
Phelps,  40  N.  Y.  5!);  Hammond  o.  Haunin,  21  Mich.  a74;  Thompson  v, 
Sheplar,  72  Pa.  St.  160. 

2  Hammond  r.  Hannln,  21  Mich.  374.  Where  a  vendor  fails  to  make 
a  good  title  within  the  time  agreed,  and  the  vendee  dies,  his  executor 
may  sue  for  damage  incurred  by  loss  of  interest  on  the  deposit  money, 
and  the  expense  of  investigating  the  title :  Orme  v.  Brooghtou,  10  Bing. 
533. 

•  3  Hemdon  v,  Yenable,  7  Dana,  371;  Dunnlca  v.  Sharp,  7  Mo.  71; 
Stewart  v.  Noble,  1  Greene,  26;  and  see  §  318,  ante. 

4  Flureau  v.  Thomhill,  2  Black.  W.  1078;  Bain  v.  Fothergill,  L.  B,  6 
Ex.  59;  S.  C.  aff'd,  L.  B.  7  Eng.  &  Ir.  App.  158;  Drake  v.  Baker,  34  N.  J. 
L.358. 

6  Mack  V.  Patchin,  42  N.  Y.  167;  1  Am.  Bep.  606;  Conger  v.  Weaver, 
20  N.  Y.  140;  Cockcroft  v.  N.  Y.  etc.  B.  B.  Co.  69  N.  Y.  201. 

6  Bitner  0.  Broogh,  11  Pa.  St.  127;  Hopkins  v.  Grazebrook.  6  Bam. 

6  C.  31;  Davis  r.  Lewis,  4  Bibb,  456;  Tmll  r.  Granger,  8  N.  Y.  115; 
Stanton  v.  Miller,  14  Hun,  383;  Burr  r.  Todd,  41  Pa.  St.  206;  Martin  v. 
Wright,  21  Ga.  604;  Lock  v.  Fm-zo,  Law  B.  1  Com.  P.  441 :  Eugel  v.  Fitch, 
Law  B.  3  Q.  B  314;  Pumpellv  t>.  Phelps,  40  N,  Y.  60;  Bobiiison  v.  Hai^ 
man,  1  Ex.  849.  In  a  recent  English  case,  it  is  held  tiiat  if  a  person  en- 
ters  into  a  contract  for  the  sale  of  land,  knowing  that  he  has  no  title  to 
it,  nor  anv  means  of  acquiring  it,  tiie  purchaser  cannot,  in  an  action  for 
breach  or  the  contract,  recover  damages  beyond  the  expenses  he  has 
incurred.  Any  other  damages  must  be  the  subject  of  an  action  for  de- 
ceit: Bam  V.  Fothergill,  Law  II.  6  Ex.  59;  S.  C.  utt'd,  L.  B.  7  Eug.  &  Ir. 
App.  153;  overruling  Hopkins  v.  Grazebrook,  6  Barn.  &  C.  31. 

7  McConnell  r.  Dunlap,  Hardin,  41 ;  Drlggs  v.  Dwiglit,  17  Wend.  71; 
Cox  V.  Heuiy,  32  Pa.  St.  18;  Drake  v.  Baker,  34  N.  J.  L.  358. 

8  M'Kee  v.  Brandon,  3  III.  33');  Plummer  r.  Bigdon,  78  HI.  222;  War. 
ren  v.  Wheeler,  21  Me.  4S4;  Dohcrty  v.  Dolau,  65  Me.  87:  Kirkpatrick  », 
Downing,  58  Mo.  32;  Barnham  v.  Nichols,  3  B.  I.  187;  Boardman  v, 
Keeler,  21  Yt.  84;  Wells  v.  Abernethy,  5  Conn.  222;  Hopkins  v.  Lee,  6 
Wheat.  109. 
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9  Flnxnmerv.B]gdon,78IIL222. 

10  Burr  v.  Todd,  41  Pa.  St.  206.  Compare  Fagen  v.  Davison,  2  Dner, 
153;  Devin  v.  Hlmer.  29  Iowa,  2S6.  When  it  Is  proved  that  the  prem> 
tses  to  be  conveyed  by  the  plaintiff  were  of  less  value  than  those  to  be 
conveyed  to  him  by  the  defendant,  this  difference  of  value,  together 
with  the  expense  of  examinluflr  the  title,  is  the  true  measure  of  dam- 
ages: id. :  and  see  Baker  o.  Scott,  2  Thomp.  &  C.  607;  Thomas  v.  Dick- 
Inson,  12  K.  Y.  364. 

11  Bender  v.  Bender,  37  Fa.  St.  419.  Compare  flertzcMr  v.  Hertzog,  34 
Fa.  St.  418;  Meason  v.  Kalne,  63  Pa.  St.  335;  S.  G.  67  Pa.  St.  126;  Malaun 
p.  Ammou,  1  Grant  Cas.  123;  Harris  p.  Harris,  70  Pa.  St.  170.  That  the 
vendee  may  maintain  an  action  for  compensation  for  his  trouble,  loss 
of  time,  expense,  etc..  incurred  upon  the  faith  that  the  contract  would 
be  consummated,  in  case  the  vendor  refuses  to  complete  the  sale  ac- 
cording to  the  parol  agreement,  see  Welch  v.  Lawson,  32  Miss.  170. 

12  Thurston  o.  Franklin  College,  16  Pa.  St.  154;  and  see  Wilson  o. 
8pencer»  11  Leigh,  261.  But  if  the  vendee  puts  it  out  of  the  power  of 
the  vendor  to  fulfill  the  contract,  no  action  lies  for  the  recovery  of 
damages  for  not  conveying:  Gibson  v.  Dunnam,  1  Hill  (S.  C.)  2ij9. 

13  Foorman  v.  Kllgore,  37  Pa.  St.  309. 

14  Peeler  v.  Levy,  26  N.  J.  £q.  330;  WlswaU  v,  HcGown,  1  Hoff.  eh. 
181;  Harnett  v.  Yeflding,  2  Schoales  &  L.  560. 

15  Baldwin  v.  Hunn,  2  Wend.  399. 

§  402.'  Damages  for  failure  to  accept  convey- 
ance.— On  an  executory  contract  for  the  sale  of  real 
property  the  vendor  cannot  recover  of  the  purchaser  in 
default  the  full  contract  price,  except  in  an  action  for 
specilic  performance.!  If  the  purchaser  refuses  to  accept 
the  deed  and  pay  for  the  land,  and  the  vendor  brings  liis 
action  at  law  on  the  contract,  he  is  entitled  to  recover 
such  damages  only  as  shall  compensate  him  for  the  loss 
of  the  bargain.^  In  other  words,  the  measure  of  damages 
is  held  to  be  the  difference  between  the  price  agreed  to  be 
paid  for  the  land  and  its  real  value  at  the  time  the  con- 
tract was  broken.8  But  it  is  immaterial  whether  the 
plaintiff  in  such  an  action  keeps  or  sells  the  land,  and  if 
Le  sells  it,  he  is  not  bound  to  obtain  the  defendant's  con- 
sent to  the  sale,  or  to  consult  him  in  relation  thereto.^  In 
case  of  a  sale  at  auction,  and  a  breach  of  the  contract  by 
the  vendee,  the  difference  between  the  price  at  which  the 
land  is  iirst  bid  off  and  the  price  for  which  it  sold  at  a 
subsequent  and  second  sale  affords  a  good  criterion  of 
damages,  though  this  mode  of  estimation  is  not  binding 
upon  the  jury.^     Contrary  to  the  general  rule  above 
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Stated  as  to  the  measure  of  damages  wliere  the  vendee 
refuses  to  perform,  it  has  been  held  that  the  vendor  ia 
entitled  to  recover  tlie  full  purchase-price  and  interest;* 
and  that  the  vendee  cannot  limit  him  to  the  actual  dam- 
ages sustained  by  reason  of  the  breach  J 

1  Consref^atlon  Beth  Klohlm  r.  Central  Presbyterian  Church,  10 
Abb.  Pr.  N.  S.  484;  Porter  v.  Travis,  40  liul.  6oG.  A  vendor  may,  by  aa 
action  for  tha  specific  performance  of  a  contract  ajrainst  the  vendee, 
compel  the  acceptance  of  the  conveyance  of  the  laud  sold,  and  the 
payment  of  the  purchase-money :  Id. 

2  Laird  v.  Plm,7  Mees.  &  W.  474;  Congregation  Beth  Elohlm  v. 
Central  Presbyterian  Church,  10  Abb.  Pr.  N.  S.  4tt4. 

3  Lalrfl  v.  Pim,  7  Mees.  &  W.  474;  Griswold  v.  Sabin,  51  N.  H.  167; 
I'orter  t- .  Travis,  40  lud.  566;  Old  Colony  R.  K.  Co.  v.  Evans,  8  Gray,  25; 
Sawyer  v.  Mclntyre,  18  Vt.  *27. 

4  Griswold  v.  Sabin,  51  N.  H.  167:  and  see  Baney  v.  Killmer,  1  Pa. 
8t.  30:  44  Am.  Dec.  100. 

5  Adams  v.  McMillan,  7  Port.  73.  Compare  Alna  v.  Flummer,  4 
He.  258. 

6  Richards  v.  Edick,  17  Barb.  260;  Oatman  v.  Walker,  3  Me.  67; 
and  see  Robinson  v.  Heard,  15  Me.  296. 

7  Lawrence  r.  Miller,  86  N.  Y.  131.  The  vendee  In  a  contract  for 
the  sale  of  land,  having  made  default,  cannot  recover  back  any  part  of 
the  sum  paid  by  hlni  on  the  contract :  Lawrence  v.  Miller,  86  N.  Y.  131. 
"Where  one  conveys  lands  to  another  under  a  parol  agreement  not  to 
be  performed  within  one  year,  and  so  void  under  the  Statute  of 
Frauds,  if  after  a  partial  performance  the  grantee  repudiates  the 
agreement,  the  grantor  can  recover  the  value  of  the  lantls,  deducting 
therefrom  the  value  of  the  partial  performance:  Day  v.  N.  Y.  Cent.  fi. 
B.  Co.  51 N.  Y.  583;  Same  v.  Same,  22  Hun,  412. 

§  403.  Liquidated  damages,  and  penalty.— Par- 
ties to  a  contract  for  the  purchase  and  sale  of  land,  as  in 
other  contracts,  may  adjust  in  advance  the  damages  to 
result  from  a  breach  of  the  agreement,  and  may  prescribe 
in  the  agreement  itself  what  shall  be  the  damages  which 
be  who  violates  the  contract  shall  pay  to  the  other.^  Dam- 
ages thus  mutually  adjusted  or  agreed  upon  by  the  parties 
in  advance  are  termed  liquidated  or  stipulated  damages ;  ^ 
and  it  is  held  that  where  an  agreement  declares  that  the 
party  in  default  shall  pay  to  the  other  party  a  given  sum 
as  "  liquidated*  damages/'  such  sum,  prima  faciCj  is  to  bo 
treated  as  damages,  and  not  as  a  penalty .^  The  use  of 
the  term  "penalty,"  or  ** liquidated  damages/'  is  not, 
however,  conclusive  to  show  the  true  character  of  the 
sum  agreed  to  be  paid  in  the  event  of  non-performance.^ 


491  8ALB  AND  FUBCHASB  OF  LAlfDS.  §  403 

The  cotiit  must  in  each  case  gather  from  the  inrhole  in- 
strument what  was  the  real  intention  of  the  parties ;  ^  and 
will  refuse  to  hold  itself  bound  by  the  mere  use  of  the 
term  "  liquidated  damages/'  but  will  look  to  what  must 
be  considered  in  reason  to  have  been  intended  by  the 
parties  in  relation  to  the  subject-matter.o    If,  however,  it 
be  manifest  that  the  parties  meant  the  sum  fixed  to  be 
liquidated  damages,  the  court  will  not  interfere  to  frus- 
trate that  intention.7    While,  on  the  other  hand,  if  it  be 
doubtful  upon  the  whole  agreement  whether  the  sum 
named  was  intended  to  be  a  penalty  or  liquidated  dam- 
ages, it  will  be  construed  to  be  a  penalty;  s  it  being  the 
tendency  of  the  courts  to  consider  the  contract  as  creating 
a  penalty  to  cover  the  damages  actually  sustained  by  a 
breach,  rather  than  liquidated  damages.^    Nor  will  a  cov- 
enant to  pay  heavy  liquidated  damages  be  extended  by 
implication.^^    In  general,  a  sum  of  money  in  gross,  to  be 
paid  for  the  non-performance  of  an  agreement,^^  or  to  se- 
cure the  prompt  performance  thereof, ^^  is  considered  a 
penalty,  and  not  liquidated  damages,^  and  more  especial- 
ly when  it  is  expressly  reserved  as  a  penalty,  i*    So,  as  a 
general  rule,  if  the  agreement  contains  disconnected  stix>- 
iilations  of  various  degrees  of  importance,  the  sum  named 
will  be  considered  as  a  penalty,  though  it  is  called  liqui- 
dated damages,  unless  the  agreement  specify  the  particu- 
lar stipulation  or  stipulations  to  which  the  liquidated 
damages  are  to  be  confinedJ^     So  if  the    instrument 
provides  that  a  larger  sum  shall  be  paid,  on  the  failure  of 
the  party  to  pay  a  less  sum  in  the  manner  prescribed,  the 
larger  sum  is  a  penalty,  whatever  may  be  the  language 
used  in  describing  it.^^  So,  as  a  general  rule,  if  the  agree- 
ment is  not  under  seal,  and  the  damages  are  capable  of 
being  definitely  ascertained,  the  sum  fixed  upon  as  dam- 
ages in  case  of  violation  will  be  deemed  a  penalty,  though 
stated  to  be  liquidated  damages.^^    But  if  the  damages 
be  necessarily  incapable  of  estimation,  and  the  sum  fixed 
be  evidently  intended  as  a  compensation  for  a  total  failure 
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to  perform,  it  will  be  treated  as  liquidated  damages,  and 
sot  as  a  penalty.  18  The  uncertainty  as  to  the  extent  of 
the  injury  is  said  to  be  a  criterion  by  which  to  determine 
whether  it  is  a  penalty  or  intended  as  liquidated  dam- 
ages.id 

1  See  Williams  v.  Vance,  9  S.  C.I74;  SO  Am.  Bep.  26;  Holmes  v. 
Holmes,  12  Barb.  137:  Orr  v.  Clmrctiill,  1  Black.  H.  2ra;  Astley  v.  Wet 
dou,  2  Bos.  «&  P.  34():  Pearson  v.  Williams,  24  Wend.  24ii:  26  Wend.  (>30. 

2  Dakin  r.  Williams,  17  Wend.  447;  22  Wend.  201:  Lyndo  c.  Thomp- 
son, 2  Allen,  456;  Boys  o.  Ancell,  6  Bing.  N.  C.  3JU;  7  Scott,  364.  Cases 
of  liquidated  damages  properly  occur  when  the  parties  have  agreed 
that,  lu  case  one  party  shall  do  a  stipulated  act,  or  omit  to  do  it,  the 
other  party  shall  receive  a  certain  smu  as  the  Just,  appropriate,  and 
conventional  amount  of  the  damages  sustained  by  such  act  or  omission: 
Gillis  V.  HaU,  7  Phila.  425;  2  Brewst.  342. 

3  Esmond  v.  Van  Benschoten,  12  Barb.  366.  Compare  Dakin  «. 
WiUiams,  17  Wend.  447;  22  Weud.  201;  Williams  v.  Vauco,  9  S.  C.  344, 
374;  30  Am.  Bep.  26;  Tayloe  o.  Sandiford,  7  Wheat.  13;  Duulop  v.  Greg- 
ory, 10  N.  Y.  241. 

4  Magee  v.  Lavell,  Law  R.  9  Com. P.  115;  Watts  v.  Sheppard,  2  Ala. 
425;  Hoagland  v,  Segur.  38  N.  J.  L.  236;  Davis  v.  f'reemau,  10  Mich.  188; 
Dimech  v.  Corlett,  12  Moore  P.  C.  C.  199 ;  Da  vies  v.  Penton,  6  Barn.  ^S;  0. 
216, 224. 

5  Lea  V.  Wliitaker,  Law  B.  8  Com.  P.'70;  Chase  v.  Allen,  13  Gray,  42; 
Shute  V.  Hamilton.  3  Daly,  462;  Whitfield  9.  Levy,  35  N.J.  L.  145:  Noyes 
V.  Phillips.  60  N.  Y.  408;  Hamaker  v.  Schroers,  4»  Mo.  406;  Kemp  «. 
Knickerbocker  Ice  Co.  69  N.  Y.  45;  Jaqneth  v.  Hudson,  5  Mich.  123. 

6  Magee  r.  Lavell,  Law  B.9Com.  P.  115:  Scofled  v.  Tomklus,  95  HL 
190;  35  Am.Kep.  160;  Chamberlain  v.Bagley,  11  N.  H.  234;  Goweno. 
Garrish,  15  Me.  273;  Basylo.  Ambrose,  28  Mo.  39. 

7  Lea  v.  Whitaker,  Law  B.  8  Com.  P.  70;  Williams  v.  Vance,  9  S.  C. 
344,  374;  30  Am.  Bep.  26;  Bagleyv.  Peddle,  5  Sand.  193;  Bearden  v. 
Smith,  1 1  Bich.  550;  Crisdee  v.  Bolton,  3  Car.  &  P.  240;  Dwinell  v.  Brown, 
M  Me.  460. 

8  Crisdee  v.  Bolton,  3  Car.  A  P.  240;  Chaddlck  v.  Marsh,  21 N.  J.  L. 
463. 

9  Tayloe  v.  Sandiford,  7  Wheat.  13;  Baird  v.  ToDlver,  6  Humph.  186: 
Wallis  r.  Carpenter,  13  Allen,  19;  Spencer  0.  Tilden,  5  Cowen,  150;  and 
see  Shreve  v.  Brereton,  51  Pa.  St.  175;  Bicketson  v.  Bichardsou,  19  CaL 
330;  Colwell  r.  Liiwrence,  38  N.  Y.  71;  Myer  v.  Hurt,  40  Mich.  517;  Sco- 
fleld  V.  Tompkins,  95  111.  190. 

10  Leggett  V,  Mut.  Life  Ins.  Co.  53  N.  Y.  394. 

11  Tayloe  v.  Sandiford,  7  Wheat.  13. 

12  Scofield  V.  Tompkins,  95  111.  190;  35  Am.  Bep.  160. 

13  Scofield  V.  Tompkins,  95  111.  190 :  35  Am.  Bep.  160;  Tayloe  v.  Sandi* 
ford,  7  Wheat.  13;  lu  ro  Dagenham  Dock  Co.  Law  B.  8  Ch.  1022. 

14  Tayloe  v.  Sandiford,  7  Wheat.  13;  Biohards  r.  Edlck,  17  Barb. 260; 
Dennis  v.  Cummiug,  3  Joims.  Cas.  297;  Brown  v.  Bellows,  4  PIck.  119. 

15  Hoagland  v.  Segur,  38  N.  J.  L.  230 :  and  see  Magee  v.  Lavell,  Law  B. 
9  Com.  P.  115;  Daiiey  v.  Litchfield,  10  Mich.  29;  Nash  v.  HermosiUa,  9 
Cal.  584;  Berry  v.  Wisdom,  3  Ohio  St.  241. 

16  Bagley  v.  Peddle,  5  Sand.  192;  Haldeman  r.  Jennings,  14  Ark.  329; 
Mason  r.  Flint.  2  Minn.  350;  Calrnes  v.  Knight,  17  Ohio  St.  69;  Davis 
V.  Hendrie,  1  Mont.  ^99. 
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17  Graham  v.  Blckham, 2  Teates,  32 ;  4  Dan.  149;  Pinkertonir.  Gaslon, 
2  Barn.  &  Aid.  704;  Spencer  v.  Tilden,  5  Ck>wen,  144,  150,  n.;  Oillis  v, 
HaU,  7  Phila.  422 ;  2  Brewst.  342. 

18  Fox  r.  Snyder,  9  Pblla.  285;  Wolf  Greek  Diamond  Goal  Co.  v. 
Schultz,  71  Fa.  St.  180;  and  see  Clement  v.  Casb,  21 N.  Y.  253;  Staples  v. 
Parker.  41  Barb.  648:  Streeper  v.  Williams,  48  Pa.  St.  45U;  Langev. 
Week,  2  Ohio  St.  519, 535;  Blight  v.  Bowland,  4  Miss.  398. 

19  Powell  V.  Burroughs,  54  Pa.  St.  329. 

§  404.  Costs.— The  rule  that  prevails  universallj  at 
law  is,  that  the  costs  shall  abide  the  event  of  the  action 
by  the  vendor .  or  vendee.^  So  upon  a  suit  in  equity, 
prima  faciei  the  prevailing  party  is  entitled  to  costs,  and 
the  party  who  fails  is  liable  therefor.^  But  costs  do  not 
always  follow  a  decree  in  favor  of  a  party,  but  are  to 
be  awarded  or  refused  in  the  sound  discretion  of  the 
court,  according. to  the  justice  of  each  particular  case.^ 
A  party  who  depends  upon  circumstances  to  govern  the 
discretion  of  the  court  in  withholding  costs  must,  how- 
ever, show  the  existence  of  those  circumstances  in  a 
sufficient  degree  to  do  away  with  the  prima /ac2e  claim  of 
costs.^  Costs  will  not  be  awarded  to  either  party  where 
both  are  in  fault;  ^  or  are  equally  innocent;  <^  or  in  pro- 
ceedings in  the  nature  of  amicable  suits;  ^  or  where  the 
practice  on  the  subject  is  new  and  unsettled.^  A  pur- 
chaser has  aright  to  require  a  marketable  title ;d  and  if 
brought  into  court  upon  a  doubtful  title,  he  ought  to  be 
discharged  with  costs.  ^  And  in  general,  where  the  pur- 
chaser makes  a  fair  objection  to  the  title,  although  he 
fails  in  the  objection,  no  costs  should  be  allowed  to  the 
vendor;  u  otherwise,  if  the  objections  are  frivolous,  and 
specific  performance  is  decreed  in  favor  of  the  vendor.^ 
It  is  a  general  rule  that  the  vendee  if  successful  in  a  suit 
for  specific  performance  is  entitled  also  to  costs  ;^  but 
not  unless  he  has  made  a  demand  of  performance,  and 
has  tendered  the  purchase-money  before  bringing  the 
suit."  A  vendor  who  brings  suit  for  a  specific  perform- 
ance, but  fails  to  deliver  an  abstract  of  his  title,  will  not 
be  allowed  costs  although  he  succeeds  in  the  suit;  ^  and 
so  if  the  abstract  delivered  be  insufficient.^^   The  heirs  of 

Boone  Axax  Fbop.- 


§  404       SALB  AND  PUBOHASB  OF  LANDS.  ^ 

a  party  in  an  action  for  specific  performance,  it  appearing 
that  there  was  no  improper  behavior  or  unjustifiable  de- 
fense, should  not  be  charged  with  costs.  ^^  go  a  case  be- 
tween husband  and  wife  is  held  not  to  be  a  case  for 
costs.  ^8  And  where  a  suit  for  specific  performance  is 
rendered  necessary  by  the  mere  act  of  God,  as  where  a 
vendor  dies  intestate  or  becomes  a  lunatic,  the  decree  is 
generally  made  without  costs  to  either  side.i^  Where  a 
purchaser  obtains  a  bargain  at  an  inadequate  price, 
although  the  court  may  be  bound  to  enforce  it,  yet  it  will 
do  so  without  costs  against  the  vendor,  whose  estate  the 
purchaser  obtained  at  an  undervalue.^**  And  if  the  pur- 
chaser's bill  is  dismissed  because  of  his  dishonorable  con- 
duct in  the  transaction,  costs  will  be  awarded  against 
him .21  And  where  a  bill  was  filed  by  a  vendor  for  spe- 
cific performance,  and  the  vendee  claimed  that  the  con- 
tract had  been  abandoned — failing  in  this  defense,  he  was 
ordered  to  pay  the  costs  of  the  suit  up  to  the  hearing.'-^ 
So  if  there  was  an  objection  to  the  title  not  disclosed  in 
the  contract,  but  waived  by  the  purchaser,  he  would  be 
charged  with  the  costs  if  he  resisted  a  specific  perform- 
ance upon  the  objection  so  waived. 28  And  where  a  ven- 
dor's bill  for  specific  performance  is  dismissed  with  costs 
for  want  of  a  suflScient  title,  yet  if  the  vendee,  as  a 
defense,  has  set  up  fraud  and  misrepresentation,  which 
are  disproved,  he  will  be  liable  for  the  costs  occasioned 
by  that  defense.^* 

1  See  White  v.  Walker,  5  Fla.  478, 503;  Hunter  v,  Marlboro,  2  Wood. 
& M.  Ib8;  Clark  v.  Reed,  11  Pick.  449;  McKeyuolds  v.  Gates,?  Humph.  29. 

2  Decker  v.  Casley,  2  N.  J.  Eq.  446;  Gray  v.  Gray,  15  Ala.  779;  Thrall 
V.  ChitteiKlon,  31  Vt.  183:  Saunders  r.  Frost,  5  Pick.  259;  stone ».  Locke, 
48  Me.  425;  Lee  v.  Prindle,  11  GUI  &  J.  288:  Ward  v.  Davidson,  2  Marsh. 
J.  J.  443;  van  Couver  v.  Bliss,  11  Ves.  458;  Hampsou  v.  Brand  wood,  1 
Madd.  394;  Hunn  v.  Nbrtou,  I  JSopi.  Ch.  344. 

3  Cowles  V.  Whitman,  10  Conn.  121;  Travis  v.  Waters,  12  Johns. 
300;  Brooks r.  Bvam,  2  Story,  654;  Van  Couver©.  Bliss,  11  Ves.  458; 
Edelsten  r.  Edelsten,  1  I>e  Gex,  J.  &  S.  185;  Hilton  v.  Woods,  Law  R. 
4Eq.  432;  Chirlco  t?.  Hart,  6  H.  L.  Cas.  633;  Patch  ©.  Ward,  3  Ch.  App. 
203;  Caton  v.  Caton,  Law  R.  1  Ch.  149;  Burgh  v.  KAiny,  1  Ir.  Eq.  264. 
After  a  final  decree  la  favor  of  a  party,  there  must  also  be  an  express 
order  or  decree  for  his  costs,  or  they  are  lost:  Stone  v.  Locke,  48  Me. 
425. 
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4  Van  Couver  v.  Bliss.  11  Yes.  458,  461;  and  see  Clark  v.  Reed,  11 
PIclL  449;  Robinson  v.  Cropsey,  2  Edw.  Ch.  138. 

5  Caldwell  v.  Leiber,  7  Paise,  483;  Clark  v.  Reed,  11  Pick.  449; 
Pinnock  V.  Clougb,  16  Yt.  500;  Nicollr.  Huntington.  1  Johns.  Ch.  166; 
Johnson  v.  Taber,  10  N.  Y.  319.  If  both  parties  have  acted  foolishly, 
or  have  been  equally  Imprudent,  costs  are  refused:  Hitchcock  v.  Gid* 
dings,  4  Price,  135. 

6  Pendleton  v.  Eaton,  3  Johns.  Ch.  69;  Clay  v.  Richardson.  2  Marsh. 
A.  K.  199.  No  costs  are  allowed  to  either^arty  where  each  makes  au 
unfounded  claim  against  the  other:  Ten  Eyck  v.  Holmes,  3  Sand.  Ch. 
428;  Spencer  o.  Spencer,  11  Paige,  299. 

7  McConnell  v.  McConnell,  11  Yt.  290.  So  where  the  parties  settle 
the  subject-matter  of  the  suit  between  themselves  out  of  court,  with- 
out any  arrangement  as  to  the  costs,  each  party  pays  his  own  costs: 
Den  V.  Pidcock,  12  N.  J.  L.  263;  Bruce  v.  Gale,  13  K.  J.  £q.  211;  East- 
bum  V.  Kirk,  2  Johns.  Ch.  317. 

8  Hoffman  v.  Sklnnev,  5  Paige,  526. 

9  Swa3me  o.  Lyon,  67  Pa.  St.  436:  Richmond  v.  Gray*  8  AUen,  25; 
Allen  V.  AtKinson,  21  Mich.  351;  Smith  v.  Turner,  50  lud.  367;  Gaus  v, 
Benshaw,  2  Pa.  St.  34;  44  Am.  Dec.  152. 

10  Bloose  r.  Clanmorris,  8  Bligh,  62.   Compare  Sherwin  v.  Shakes- 

?eare,  17  Bear.  267;  Abbott  v,  Sworder,  4  De  Gez  &  S.  44S;  Monro  v, 
^ylor,  8  Hare,  51. 

11  Thorp  V.  Freer,  4  Madd.  466;  Aislabie  v.  Bice,  3  Madd.  256;  Cox 
V.  Chaml>erlain,  4  Yes.  631.  Compare  Weddall  v.  Nixon,  17  Beav.  160; 
Calverley  v.  Williams,  1  Yes.  210;  Fludyer  v.  Cocker,  12  Yes.  25. 

12  Thorp  p.  Freer,  4  Madd.  466;  and  see  Biscoe  v.  Wilks,  3  Mer.  456. 

13  Hart  V.  BranC  1  Marsh.  A.  K.  162. 

14  Dustin  V.  Newcomer,  8  Ohio,  49;  Galloway  v.  Barr,  12  Ohio,  SMs 
Swartwout  v.  Burr,  1  Barb.  495;  Bruce  v.  Tilson,  25  N.  Y.  194. 

15  Winnet;.  Reynolds,  6  Paige,  407;  Scott  v.  Thorp.  4  Edw.  Ch.  Ij 
^ynn  v.  Morgan,  7  Yes.  202;  Newall  v.  Smith,  1  Jacob  &  W.  263. 

16  Wilson  V.  Clapham,  1  Jacob  &  W.  36. 

17  Dyerv.  Potter,  2  Johns  Ch.  152;  and  see  Sutphen  v.  Fowlef,  9 
A  aige,  *oO. 

18  SeeGareyt).Whittingham,5Beav.268;  Yansittart  r.  Yansittart, 
4  Kay  &  J.  62;  but  see  S.  C.  2  De  Gez  &  J.  258. 

19  Hinder  v.  Streeten,  10  Hare,  18;  Purser  v.  Darby,  4  Kay  &  J.  44: 

Gresswell  v.  Haines,  8  Jur.  N.  S.  208. 

20  Bnrrowes  v.  Lock,  10  Yes.  470. 

21  Davis  V.  Symonds,  1  Cox  Ch.  402. 

22  Wright  V.  Howard,  1  Sim.  &  St.  190,  205;  McMurray  v,  Splcer, 
lAwR.5Eq.527. 

23  BurneU  v.  Brown,  1  Jacob  &  W.  168, 175. 

24  Wright  r.  Howard,  1  Sim.  &  St.  190, 205;  and  see  West  v.  Jones,  1 
Sim.  N.  S.  205;  Douglass  v.  Culverwell,  3  Giff.  251;  Marshall  v.  Sladden, 
7  Hare,  428,  444;  Stainland  v.  Willott,  3  McN.  &  G.  664;  New  Bruns- 
wick etc.  Railway  Co.  v.  Conybeare,  9  H.  L.  Cas.  711;  Griggs  v.  Staplee, 
3DeG©x&S.572,690. 
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CThe  references  are  to  seetloiis*] 

~ JU)e3ranpe  of  freehold  not  allowed,  §  18. 

rule  in  respect  to  glebe  lands,  l£ 

of  corporate  franchises,  18. 
Acceptance  of  lease  by  lessee,  96. 

of  dedication  of  land  by  the  public,  199. 

of  trust  by  trustee,  162. 

of  deed  presumed,  295.  - 

of  conveyance,  damages  for  failure,  402» 

of  rent^ tenancy  created  by,  98. 
Accretion  and  alluvion,  defined,  264. 

title  to,  in  whom,  254. 
'•  islands,  254. 

seaweed,  254. 
Acknowledgment  of  deeds,  when  required,  819. 

before  whom  made,  319. 

in  what  county  made,  319. 

certificate  of,  requisites,  etc.,  319. 

conclusiveness  of  certificate  of,  319,  820. 

of  deed,  by  married  woman,  66,  320. 

of  mortgage  required  in  some  States,  222. 

of  indebtedness  by  mortgagor,  220. 
Action  for  recovery  of  dower,  70. 

for  recovery  of  rent,  110. 

of  waste,  nature  of,  119, 187. 

of  trespass  against  tenant  for  adverse  holding,  126. 

for  contribution  in  case  of  erecting  party  wall,  145. 

for  damages  for  injury  to  easement,  148. 

for  damages  for  breacn  of  covenant  in  deed,  318. 

by  one  co-tenant  against  another,  360. 

by  one  or  more  co-tenants  against  strangers,  861. 

to  recover  purchase-money  of  land,  397. 

to  recover  back  purchase-money  paid,  399. 

for  use  and  occupation,  110, 400. 
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Act  of  Ood,  waste  ensuing  from,  is  excusable,  §  118w 

when  it  relieves  from  payment  of  costs,  404, 

damages  resulting  from,  what  are,  103. 

when  It  discharges  from  payment  of  rent,  112, 

may  excuse  performance  of  condition,  211. 
Adultery.    See  i3ower. 

of  wife,  effect  of,  in  barring  dower,  59. 

jointure  of  wife  not  lost  by,  75. 
Advancement,  what  is,  274. 

essential  elements  of,  274. 

Intention  of  donor  controls,  274. 

may  be  made  in  real  or  personal  estate,  274. 

may  be  shown  by  parol,  274. 

Talue  of,  liow  estimated,  274. 

does  not  usually  bear  interest,  274. 

not  effected  by  lapse  of  time,  274. 
Adverse  poaaesaion.    See  Title,  PRESCBiPnoir. 

nature  of,  to  gain  prescription,  250,  252. 

must  be  continuous,  252. 

knowledge  and  acquiescence  of  owner,  252. 

when  it  begins,  252. 

how  proved,  252. 

tenant  cannot  set  up  against  landlord,  252« 

as  against  the  State,  252. 

nature  of  title  gained  by,  252. 
Agent,  execution  of  deed  by,  286, 294. 

authority  to  execute  deed,  how  conferred,  294. 

may  contract  relative  to  sale  of  land,  374,  377. 

auctioneer  is  agent  of  both  parties,  376. 
Alien,  capacity  to  take  and  hold  land,  §  19,  329. 

cannot  take  by  descent,  19. 

removal  of  disability  by  statute,  19, 269. 

cannot  be  tenant  by  courtesy,  49. 

alien  woman  not  dowable  at  common  law,  GOl 

to  what  extent  may  be  trustee,  164. 

may  be  a  mortgagee,  215. 

rights  of,  after  naturalization,  269. 

as  parties  to  conveyances,  287. 

may  take  by  devise,  329. 
Alienage,  disabilities  arising  from,  19,  49, 60. 
Alienauon,  power  of,  incident  to  a  fee,  17. 

condition  against,  is  void,  17. 

partial  restrictions  upon,  are  good,  17. 

of  estates  tail  restricted,  29. 

of  life  estate,  42. 

of  trust  estate,  169. 

history  of,  276. 

by  husband  alone  does  not  defeat  jointure^  78. 

by  husband  and  wife  defeats  dower,  66. 
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Alterations  in  deed,  effect  of,  $  280. 

presumptions  as  to,  280. 

should  be  noted,  280. 

wben  devise  avoided  by,  841. 

when  devise  not  avoided  by,  389. 
Appurtenant,  meaning  of  term,  306. 

what  incidents  pass  as,  in  grant,  SOS,  879« 

easements  whicu  pass  as,  306. 

grant  of  mill  carries  what,  306,  379. 

land  not  appurtenant  to  land,  306. 
Assignment  of  dower,  67. 

of  lease,  88, 101. 

of  contract  to  purchase  land,  374. 

of  vendor's  lien,  393. 

of  reversion  passes  rent,  185. 

of  rent,  without  the  reversion,  186. 

of  mortgage,  232. 

of  executory  devise,  201. 
AssnmpBit  for  use  and  occupation  of  land,  110,  400L 
Attainder  of  treason  or  felony,  effect  of,  255, 270. 

how  modified  in  United  States,  270. 

confiscation  act  of  Congress.  270. 
Attestation  of  deed,  when  required,  277, 297. 

mode  of,  297. 

of  devise,  requisites  of,  333. 
Auction  and  auctioneer. 

auction,  what  is,  376. 

auctioneer,  who  is,  376. 

auction,  how  conducted,  376. 

auctioneer's  authority,  376. 

sale  of  lands  at  auction,  376. 

sale  at  auction  within  Statute  of  Frauds,  376. 

signing  of  memorandum  of  sale  by  auctioneer,  876L 

effect  of  employing  puffers  or  by-bidders,  376. 

lands  may  be  leased  at  auction,  376. 
Bastards  cannot  inherit  at  common  law,  264,  267. 

statutory  provisions  relative  to,  267.    , 

how  legitimated,  267. 

may  take  by  devise,  329. 
Boundaries,  defined,  302. 

natural,  what  are,  302. 

artificial,  302. 

courses  and  distances,  302. 

natural  monuments  usually  preferred,  302. 

when  courses  and  distances  control,  302. 

plan  or  survev,  when  it  controls,  3(Xi. 

adjustment  of  by  estoppel,  253. 

mutual  mistake  as  to,  relief  against,  388. 
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Bridge,  franchise  of,  131. 

authorized  for  public  benefit,  $  13L 

interference  -with  franchise,  131. 

power  to  build  and  rent  wharves  not  included  in 
franchise,  131. 

law  applicable  to  ferries  applies  to,  131. 
Cancellation.    See  Deed,  Devise. 

of  deeds,  equity  may  compel,  322. 

effect  of,  322. 

by  agreement  of  parties,  322. 

of  devise,  modes  of,  338.. 
Charitable  uses,  validity  of,  346. 

favored  by  the  courts,  346. 

corporation  may  take  by  devise  for,  346. 
Cllild,  birth  of,  requisite  to  courtesy,  47. 

illegitimate,  cannot  inherit  at  common  law»  2671 

posthumous,  may  inherit,  268. 

in  ventre  sa  merej  when  treated  as  bom,  268. 
Condition.    See  Deed,  Lease. 

in  conveyance,  when  valid,  17,  203. 

in  lease,  how  construed,  102. 

estate  upon,  202. 

express  or  implied,  203. 

implied,  what  is,  203. 

whether  precedent  or  subsequent,  204. 

conditions  subsequent  construed  strictly,  20ft* 

may  be  annexed  to  any  estate,  205. 

at  what  time  created,  206. 

by  consent  of  parties,  206. 

words  in  grant  which  imply  condition,  207«.. 

when  void,  208. 

performance  of,  209. 

precedent,  liberally  construed,  209. 

who  may  perform,  209. 
.  time  of  performance,  209. 

place  of^performance,  209. 

who  bound  by,  210. 

when  excused  or  waived,  211« 

enforcement  of,  212. 

relief  on  breach  of,  213. 

conditional  limitation,  214. 

of  delivery  of  deed  in  escrow,  296. 
Conditional  limitation,  what  is,  214. 

distinguished  from  condition,  214. 

passes  whole  interest  of  grantor  at  once,  214. 
Consanguinity.    See  Descent. 

detined,  2(>5. 

lineal  or  collateral,  265. 


INDBZ.  508 

CoDBanguinily — (c(m<i*7iue(7. ) 

degrees  of,  how  computed,  §  265. 

what  law  controls,  265,  266. 
ConBideration.    See  Deed,  MoRTOAaB. 

in  deed,  how  far  essential,  292. 

kinds  of,  292. 

good,  upon  what  founded,  292. 

valuable,  on  what  founded,  292* 

need  not  be  expressed  in  deed,  292. 

may  be  shown  oy  parol,  292. 

of  contract  for  sale  of  land,  375. 

inadequacy  and  excess  of,  391. 

if  illegal,  avoids  a  mortgage,  240. 

illegal  or  immoral,  effect  on  lease,  105. 
Construction  of  deeds,  general  rules,  304. 

intention  of  parties  controls,  304. 

of  ambiguous  words  in  deed,  304. 

punctuation  disregarded,  304. 

province  of  jury,  804. 

of  reservation  in  deed,  303. 

of  public  grant,  306. 

of  devise,  342. 

of  inconsistent  clauses  in  devise,  343. 

of  contracts  for  purchase  and  sale  of  land,  381. 
Contract  for  purchase  and  sale  of  land,  nature  of,  372. 

for  purchase  and  sale  of  land,  what  constitutes,  373. 

for  purchase  and  sale  of  land,  parties  to,  374. 

for  purchase  and  sale  of  land,  consideration,  375. 

for  purchase  and  sale  of  land,  construction,  381. 

for  purchase  and  sale  of  land,  time  of  performance, 
382. 

for  purchase  and  sale  of  land,  rescission  of,  387. 

for  purchase  and  sale  of  land,  specillc  performance, 
392. 
.  for  purchase  and  sale  of  land,  damages  for  breaoh 
of,  401,  402. 

to  give  lease,  how  distinguished  from  lease,  91. 

to  let  land  on  shares,  nature  of,  96. 

when  required  to  be  in  writing,  377,  379. 
Conveyance,  meaning  of  term,  276. 

by  corporation,  286,  290. 

by  devise,  326. 

by  tenants  in  common,  363. 

in  fee,  nature  of,  15, 16. 

mines  pass  by,  7. 

instruments  of,  246,  257. 

aliens  as  parties  to,  287. 

tender  of,  by  vendor,  385. 
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damages  for  failure  to  accept,  §  402. 

executed,  passes  title,  372. 

by  married  womau,  283. 

to  married  woman,  282. 
Coparcenary,  estates  in,  366. 

when  it  arises  at  common  law,  356. 

parceners  take  as  one  heir,  366. 

survivorship  not  incident  to  estate  of,  356. 

estate  in,  subject  to  courtesy  and  dower,  356. 

how  dissolved,  866.        • 

rule  as  to,  in  United  States,  356. 
Corporations,  shares  in  property  of,  are  personalty,  11. 

words  of  inheritance  in  conveyance  to,  not  required^ 
16. 

capacity  of,  to  take  and  hold  land,  19,  323. 

may  grant  leases,  92. 

franchises  usually  held  by,  129. 

may  be  trustees,  164. 

may  execute  mortgages,  214. 

may  be  mortgagees,  215. 

execution  of  conveyances  by,  286, 290. 

may  take  by  devise,  329,  346. 

reversions  in  case  of  lands  held  bv,  188. 
Courtesy,  estate  by,  definition  and  origin^  44. 

requisites  of  estate  by,  45. 

seizin  of  wife,  46. 

birth  of  issue,  47. 

death  of  wife,  48. 

initiate,  48. 

consummate,  48. 

alienage,  49. 

what  estates  subject  to,  50. 

forfeiture  of  right  to,  51. 

trust  estate  subject  to,  169. 

incident  to  mortgagor's  estate,  227. 

tenant  by,  may  have  partition,  368. 
Covenants  in  deeds,  what  they  are,  S09» 

are  express  or  imi)lied,  309. 

from  what  words  implied,  309. 

construction  of  generally,  309. 

for  title,  310. 

of  seizin,  310. 

of  seizin,  when  broken,  310,  311. 

of  seizin,  breach  of,  311. 

for  right  to  convey,  312. 

against  encumbrances,  313. 

for  quiet  enjoyment,  314. 
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for  quiet  enjoyment,  breach  of,  §  Sli, 

for  farther  assurance,  315. 

of  warranty,  316. 

of  warranty,  breaches  of,  316. 

running  with  the  land,  317. 

that  do  not  run  with  the  land,  817. 

damages  for  breach  of,  318. 

dependent  or  independent,  397. 
CtUltom,  nature  of  right  acquired  by,  138. 

-   how  distinguislied  from  prescription,  138,  2^ 

requisites  of  valid  custom,  138. 

claims  to  easements  by,  138. 

in  Pennsylvania,  of  vendee  to  prepare  deed,  885* 
Damages,  measure  oi,  in  action  of  dower,  71* 

for  failure  to  convey,  measure  of,  401. 

for  failure  to  accept  conveyance,  402. 

nominal,  when  recoverable,  401. 

for  loss  of  bargain,  402. 

liquidated,  when  deemed  a  penalty,  403. 

liquidated,  what  are,  403. 

for  breach  of  covenants,  318. 

not  recoverable  in  action  of  dower  at  common  law, 
71. 
Date,  not  an  essential  part  of  deed,  291. 

presumption  of  delivery  on  day  of,  291. 

of  mortgage  maj  be  contradicted,  222. 
Death  of  wi^  essential  to  courtesy,  48. 

of  husband  essential  to  dower,  57. 

presumption  of,  57. 

termination  of  tenacy  by,  43, 123. 

of  devisor,  devise  takes  effect,  325. 

of  ancestor  casts  estate  on  heir,  262% 

of  one  joint  tenant,  effect  of,  362. 
Deed,  acquisition  of  estate  by,  276. 

defined,  276. 

requisites  to  validity  of,  277. 

on  what  material  written,  278. 

filling  blanks  in,  279. 

effect  of  alterations,  etc.,  280. 

who  may  convey  by,  281. 

who  mav  be  grantees,  282. 

by  married  woman,  283. 

of  infant,  284. 

by  person  of  unsound  mind,  285. 

bv  corporation,  286,  290. 

aliens  as  parties  to,  287. 

effect  of  duress  on,  288. 
Books  bxal  fbop^^as. 


006 

Deed — (continued. ) 

fraud  and  undue  influence,  §  2d9. 

names  of  parties  to,  290. 

to  partnership  in  firm  name,  290. 

in  whose  name  executed,  290. 

uncertainty  in  description  of  grantee,  290.' 

date  not  essential,  291. 

consideration,  kinds  of,  292. 

marriage  as  a  consideration,  292. 

consideration  may  be  shown  by  parol,  292* 

signing  and  sealing,  293. 

sealing  essential,  293. 

meaning  of  seal,  293. 

execution  of,  by, attorney,  294. 

delivery  essential,  295. 

how  delivered,  295. 

acceptance  of,  by  grantee,  295. 

who  may  deliver,  295. 

to  whom  delivered,  295. 

delivery  of,  as  escrow,  296. 

delivery  in  escrow,  how  made,  296. 

attestation  of,  297. 

how  attested,  297. 

reading  of,  when  required,  298. 

formal  parts  of,  299. 

recitals  and  their  effect,  300. 

who  bound  bv  recitals  in,  300. 

description  of  property  in,  301. 

conflicting  descriptions,  301. 

particular  description  generally  controls,  901» 

boundaries,  etc.,  302. 

boundarv  defined,  302. 

natural  boundaries,  302. 

artiflcial  boundaries,  302. 

natural  boundaries  preferred,  302. 

courses  and  distances,  302. 

exception  in,  defined,  303. 

meaning  of  reservation,  303. 

construction  of  reservations,  303. 

how  construed,  general  rules,  304. 

intention  of  parties  controls,  304. 

public  grant,  how  construed,  305. 

what  passes  as  appurtenant,  306. 

of  land  carries  buii(}ings,  306. 

what  easements  pass  as  appurtenant,  306* 

what  included  in  term  "  messuage,"  307. 

title  deeds,  308. 

covenants  in,  what  are,  309, 
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Deed—icontinued, ) 

construction  of  covenants  in,  §  309. 

covenant  of  seizin,  310. 

covenant  of  seizin,  how  broken,  311. 

covenant  for  right  to  convey,  312. 

covenants  against  encumbrances,  313. 
'     covenant  for  quiet  enjoyment,  314. 

covenant  for  furUier  assurance,  315. 

covenant  of  warranty,  316. 

breach  of  covenant  of  warranty,  316. 

covenants  running  with  land,  317. 

damages  for  breach  of  covenants,  318,  401. 

acknowledgment  of,  319. 

acknowledgment  of,  by  married  woman,  320. 

registration  of,  321. 

cancellation  of,  322. 

reformation  of,  323. 

of  quitclaim,  324. 

creation  of  estate  by,  infuturo,  18. 

acceptance  of,  prima  facie  execution  of  contract  to 
sell  land,  372. 

tender  of,  by  vendor,  385. 

whose  duty  to  prepare,  385. 
Dedication,  deflned,  139. 

public  may  acquire  easements  by,  139. 

by  parol  is  good,  139. 

intention  to  dedicate  must  be  clear,  139. 

effect  of,  139. 

acceptance  of,  by  public,  139. 

acceptance,  how  proved,  139. 

revocation  of,  139. 

when  limited  by  nature  of  use,  139. 

nature  of  easements  acquire^  byi  139» 

estoppel  to  deny,  253. 
Definitions,  real  property,  1. 

laud,  1,  7. 

tenement,  1. 

hereditament,  1. 

real  estate,  1. 

heir-looms,  3. 

water,  4. 

fixtures,  9. 

estate,  13. 

freehold,  14. 

fee,  15. 

seizin,  20. 

disseizin,  21« 

tenure,  22. 
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DefinitionB— (contini£6(l.) 

estovers,  §  36. 
ce^txii  que  vie,  35. 
merger,  37. 
term,  81. 
lease,  90. 
franchise,  128. 
easement,  135. 
servitude,  135. 
proftta  a  prendre,  135. 
dedication,  139. 
surface,  1^. 
uses,  149. 
trusts,  159. 
remainder,  172. 
reversion,  184. 
power,  185. 

executory  devise»  19^ 
mortgage,  210. 
foreclosure,  236. 
title,  246. 
estoppel,  253. 
alluvion,  254. 
descent,  262. 
consanguinity,  265« 

advancement,  274. 

deed,  276. 

seal,  293. 

delivery,  295. 

boundary,  302. 

exception,  303. 

reservation,  303. 

appurtenant,  306* 

messuage,  307. 

devise,  325. 

survivorship,  352. 

partition,  367. 

vendor's  lien,  394. 

auction,  376. 
Delivery.    See  Deed,  Escbow. 

of  deed,  essential  to  validity  of,  27T» 

deed  takes  effect  from  time  of,  295. 

mode  of,  of  deed,  295. 

of  deed  as  escrow,  296. 

who  may  deliver  deed,  296. 

to  whom  made,  295. 

absolute  or  conditional,  295. 


Descent.    See  Consanguinity. 

rights  of,  incident  to  a  fee,  §  17. 

alien  cannot  take  by,  19. 

title  by,  241, 262,  275. 

title  by,  defined,  262. 

governed  by  arbitrary  rales,  232^ 

wbat  descends  to  heir,  263. 

who  may  be  heirs,  264. 

consanguinity  or  kindred,  26S. 

what  law  controls,  266. 

illegitiiaate  children,  267. 

posthumous  children,  268i 

rights  of  aliens  as  to,  269. 

effect  of  attainder,  270. 

seizin  of  ancestor,  271. 

English  rules  of,  272. 

rules  of,  in  United  States,  273. 

advancement,  274. 

land  charged  with  debt  of  ancestor,  275; 
Devise  of  lands,  defined,  325. 

conveyance  by,  origin  and  history,  325* 

form  of,  in  general,  326. 

must  be  in  writing  and  signed,  326. 

execution  of,  what  law  controls,  327. 

who  may  make,  328. 

who  may  be  devisees,  329. 

posthumous  children  may  take  by,  329i 

to  heir,  when  void,  329. 

to  person  uncertain  is  good,  329. 

what  may  be  subject  of,  330. 

after-acquired  lands  may  pass  by,  under  stattLtes, 
830. 

what  terms  in,  pass  a  fee,  331. 

word  *'  heirs  *'  not  required  in,  331. 

to  trustees  in  fee,  331. 

signature  by  testator,  332. 

what  constitutes  sufficient  signing  of,  832* 

need  not  be  sealed,  332. 

how  attested,  333. 

publication  of,  liow  made,  334« 

Eower  of  revocation  of,  335. 
ow  revoked,  335. 
revocation  by  codicil,  330. 
revocation  by  writing,  337. 
revocation  by  cancellation,  338. 
lunatic  incompetent  to  revoke,  888. 
implied  revocation  of,  339. 
republication  of,  340. 
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when  void,  $  341. 

fraud  will  invalidate,  S41.. 

may  be  void  for  an  certainty,  34L 

disclaimer  of,  341. 

when  alteration  of  avoids,  341. 

how  construed,  342. 

inconsistent  clauses  in,  343. 

description  of  property  intended  by,  d4/L 

description  of  devisee,  345,  346. 

to  charitable  uses,  346. 

when  lapsed,  347. 

when  devise  does  not  lapse,  347. 
Pevisee,  who  may  be,  329. 

alien,  329. 

married  woman,  329. 

illegitimate  child,  329. 

corporation,  346. 

description  of,  in  devise,  345» 
Pisaeizin.  meaning  of  term,  21. 

nature  of  estate  gained  by,  21. 

actual  or  constructive,  21. 

what  constitutes,  21. 

creation  of  joint  tenancy  by,  360. 
PlBseizor,  what  is,  21. 

who  may  become  such,  21. 
Plfltresa  as  a  remedy  to  recover  rent,  109. 

remedy  by,  in  United  States,  109. 

requisites  of  valid  distress,  109. 

what  goods  liable  to,  109. 

what  goods  exempt  from,  109. 

waiver  of  right  to  distrain,  109. 

mode  of  distraining,  109. 
Pivorce,  effect  of,  on  dower  right,  58. 

a  mensa  et  thoro  does  not  bar  dower,  58. 
Power,  origin  and  history,  62. 

has  reference  to  real  property  only,  52* 

claim  to,  favored  in  law,  53. 

lex  loci  in  respect  to,  64. 

requisites  of,  65. 

when  right  to  attaches,  55. 

seizin  of  husband,  66. 

seizin  in  law  sufficient,  56. 

death  of  husband,  67. 

inchoate  right  to,  57. 

effect  of  divorce,  68. 

elopement  and  adultery,  59. 

effect  of  alienage,  60. 
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Dowet^icontinued. ) 

in  what  things  a  woman  is  dowablOi  §  61. 

what  things  not  liable  to,  62. 

widow's  right  of  election,  63. 

how  barred.  64. 

forfeiture  of,  for  crime,  65. 

how  barred  by  deed,  66. 

assignment  of,  67. 

widow's  quarantine,  67. 

who  may  assign,  68. 

how  assigned,  69. 

how  recovered,  70. 

damages  in  action  of,  71. 

not  barred  by  jointure  at  common  laW|  72. 

when  barred  by  jointure,  74. 

trust  estate  not  subject  to,  169. 

incident  to  mortgagor's  estate,  227. 

grantee  of  right  of,  may  sue  for  partition,  d68« 
Duress,  effect  of,  on  deed,  288. 

when  deed  may  be  avoided  for,  288. 

what  constitutes,  288. 

in  procuring  acknowledgment  of  deed|  319« 
Baaemeiits,  definition  and  nature,  135. 

essential  qualities  of,  135. 

how  distinguished  from  license,  135. 

profits  a  prendre,  135. 

servitude,  135. 

how  acquired,  136. 

may  be  created  by  reservation,  136. 

by  prescription,  137. 

period  of  prescription,  137. 

by  custom,  138. 

requisites  of  a  good  custom,  138. 

claims  to,  by  different  rights,  138» 

by  dedication,  139. 

proof  of  dedication,  139. 

effect  of  dedication,  139. 

revocation  of  dedication,  139, 

by  division  of  estate,  140. 

continuous  or  apparent,  140. 

of  necessity,  140,  143. 

relating  to  use  of  water,  141. 

none  in  underground  waters,  141* 

light  and  air,  142. 

doctrine  of  ancient  lights,  142. 

of  right  of  way,  143. 

lateral  support  of  soil,  144. 

party  walls,  145. 
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Easements— (continued. ) 

mines  and  mining  rights,  §  146. 

how  lost  or  determined,  147. 

remedies  for  obstruction  of,  148. 
Slopement.   See  Doweb. 

of  wife  as  a  bar  of  dower,  59. 
Bmblements,  what  are,  86. 

tenant  for  life  has  risht  to,  36. 

what  included  in  right  to,  36. 

when  tenant  at  will  entitled  to,  122,  400. 
Bminent  domain,  all  real  property  subject  to  right  of, 
22,256. 

franchise  may  be  taken  in  virtue  of  right  of,  133. 

nature  of  title  acquired  by,  256. 

who  may  exercise  the  right,  256. 

compensation  for  land  taken  by  right  of,  256. 
Encumbrances,  tenant  for  life  not  bound  to  pay  off,  38, 

interest  on,  b^r  whom  paid,  38. 

covenants  against  in  deed,  313. 

breach  of  covenant  against,  313. 

vendee  has  right  to  title  free  from,  383. 

priority  of,  234. 
Entirety,  tenants  by,  who  are,  366. 

origin  of  estates  in,  366. 

survivorship  incident  to  estate  in,  366. 

estates  in,  how  affected  by  statute  in  tJnited  States, 
366. 
Equity  in  some  cases  treats  money  as  realty,  10. 

jointure  favored  in,  80. 

may  compel  cancellation  of  deed,  322. 

may  reform  deeds,  323. 

may  enjoin  obstruction  of  easement,  148. 

uses  and  trusts  originated  in,  149, 159. 

jurisdiction  of,  in  cases  of  implied  trusts,  163. 

when  trust  barred  in,  170. 

will  not  permit  trustee  to  profit  by  hia  trust,  171. 

how  mortgage  is  regarded  in,  215. 

redemption  of  mortage  in,  218. 

merger,  doctrine  of,  in,  235. 

subrogation,  doctrine  of,  in,  236. 

does  not  favor  survivorship,  352. 

relief  in,  against  mistake,  388. 

relief  in,  against  fraud,  389. 

jurisdiction  of,  in  cases  of  constructive  fraud,  390. 

jurisdiction  to  decree  specific  performance,  392. 

jurisdiction  to  enforce  vendor  s  lien,  395. 

costs  in  suits  and  proceedings  in,  404. 

remedy  in,  in  case  of  waste,  120. 
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Equity  of  redemption.    See  Mobtoaob. 

what  is,  §218. 

is  incident  to  every  mortgage,  218. 

is  aleiuable,  devisable,  and  descendiblCi  228^  24A, 

in  whom  it  exists,  228. 

when  barred,  230. 

when  lapse  of  time  no  bar,  280. 

extinguished  by  foreclosure,  242, 243. 

owners  of,  may  have  partition,  S68. 

dower  rights  extend  to,  61. 
Equitable  estates,  what  are,  149. 

how  originated,  149. 

history  of,  149-151. 

incidents  to,  167, 169. 

union  of  le^l  estates  with,  168. 
Equitable  mortgages,  what  are,  224. 

deposit  of  title  deeds,  224. 

agreement  to  give  a  mortgage,  224. 

transactions  in  nature  of  security,  224. 

are  within  the  registry  acts,  224. 
Escheat,  of  feudal  origin,  255. 

English  doctrine  of,  255. 

ffround  of,  in  United  States,  265. 

inquest  of  office,  255. 

tkle  by,  how  vested  in  State,  265. 

nature  of  title  by,  255. 
Escrow.    See  Deed. 

delivery  of  deed  in,  meaning  of,  298. 

delivery  in,  how  made,  296. 

when  title  passes  on  deUvery  in,  296. 

te,  definition,  13. 

quantity  of,  14. 

quality  of,  14. 

of  freehold,  14. 

not  of  freehold,  14. 

in  fee-simple,  what  is,  15. 

word  **  estate  "  in  devise  passes  the  fee,  1& 

in  fee,  incidents  to,  17. 

estate  tail,  23-32. 

for  life,  33-43. 

for  years.  81-89. 

at  will,  121-127. 

from  year  to  year,  124. 

conversion  of  equitable  into  legal,  161. 

trust  estate  defined,  159. 

union  of  legal  and  equitable,  168. 

in  remainder,  172-183. 

in  reversion,  184-187. 
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upon  condition,  §§  202-214. 

in  severalty,  348. 

in  joint  tenancy,  349. 

in  coparcenary,  356. 

in  tenancy  in  common,  357. 

in  partnership,  364. 

by  entireties,  366. 
Estate  at  will,  defmed,  121. 

may  arise  by  implication,  121. 

other  modes  of  creation,  121. 

what  are  construed  as  leases  at  will,  121. 

incidents  to,  122. 

rent  not  necessarily  incident  to,  122* 

how  determined,  123. 

notice  to  quit,  123. 
Estate  for  life,  defined,  33. 

how  created,  34. 

pur  autre  vie,  35. 

cestui  que  vie,  35. 

estovers  and  emblements,  36. 

how  affected  by  merger,  37. 

'encumbrances*  taxes,  etc.,  38«. 

forfeiture,  39. 

praying  in  aid,  40. 

possession  of  title  deeds,  4L 

alienation,  42. 

termination  of  estate,  43. 
Estate  from  year  to  year,  annual  rent  an  essential 
element  of,  124. 

notice  to  quit  necessary,  124. 

how  the  estate  may  arise,  124. 

tenancy  from  month  to  month,  124. 

service  of  notice  to  quit,  124. 
Estate  tail,  origin  and  nature  of,  23. 

statute  de  aonis,  23. 

definition,  23. 

general  and  special,  24. 

male  and  female,  25. 

how  created,  26. 

what  may  be  entailed,  27. 

who  may  be  tenants,  28. 

alienation  of,  29. 

how  barred,  30.  ' 

incidents  to,  31. 

does  not  merge,  31. 

how  far  recognized  in  United  States,  32« 

dower  incident  to,  61. 

joint  tenancy  in.  349. 
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Bstate  for  years,  origin  and  descriptioni  §  81. 

definition,  81. 

meaning  of  "term,"  81. 

createdl)y  act  of  parties,  82* 

contract  of  lease,  82. 

tenant  for,  has  no  seizin,  83. 

interesse  terminiy  83. 

seizin  of  freehold  in  lessor,  83. 

may  commence  infuturo,  84. 

is  a  chattel  real,  85. 

does  not  pass  to  heir  of  owner,  85* 

Incidents  to,  86,  106. 

tenant  may  take  estovers,  86. 

tenant  may  not  commit  waste,  86. 

liable  to  attachment  and  execution^  86* 

may  merge  in  freehold,  87. 

tenant  may  assign  and  underlet,  88* 

assignment  of,  pro  tantOj  88. 

how  forfeited,  89. 

rent  as  incident  to,  106. 
Bstoppel,  defined,  253. 

office  of,  253. 

lease  by,  92. 

different  kinds  of,  253. 

in  pais,  253. 

operation  of,  to  vest  title,  253. 

Instances  of  application  of,  253. 

does  not  arise  from  deed  of  quitclaim,  318. 

adjustment  of  boundaries  by,  253. 

of  lessee  to  deny  title,  104. 

who  bound  by,  104. 
ZiBtovers,  meaning  of  word,  36; 

tenant  for  life  entitled  to,  36. 

tenant  for  years  entitled  to,  86. 

tenant  at  will  may  take,  122. 
ZiViction  from  jointure,  effect  of,  79. 

defense  to  action  for  rent,  1 10. 
Zividence,  parol,  admissibility  of,  to  prove  absolute  deed 
a  mortgage,  226. 

parol,  admissibility  of,  to  vary  contract  for  sale  of 
land,  381. 

parol,  admissibility  of,  to  prove  consideration  of 
deed,  292. 

parol,  admissibility  of,  to  show  fraud  and  misrepre- 
sentation, 389. 

parol,  admissibility  of,  to  rebut  presumption  of  re- 
sulting trust,  103. 
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Exception,  defined,  §  303. 

in  what  part  of  deed  placed,  303» 

if  repagnant  to  grant,  is  void,  303. 

distinguished  from  reservation,  303. 
Exchange  of  lands,  what  is  to  be  understood  hj,  02. 

rule  as  to  dower  in  cases  of,  62. 

damages  for  failure  to  complete,  401. 

damages  for  breach  of  covenant  on,  318. 
Execution,  acquisition  of  title  to  land  by,  2601 

no  warranty  of  title  by,  260. 

execution  of  deed  on  sale  under,  260. 

of  mortgage,  222. 

of  deed,  277,  293. 

of  powers,  194. 

of  devise.  332,  333. 

trust  land,  how  far  liable  to,  169. 
Executory  deviBCS,  definition  and  nature,  19T. 

are  in  nature  of  contingent  remainders,  197* 

how  classified,  198. 

distinguished  from  remainder,  199* 

when  too  remote,  200. 

on  happening  of  either  of  two  events,  200L 

are  assignable  and  devisable,  196, 330. 
Fee.    See  Estate:  Tail. 

meaning  of,  15. 

words  necessary  to  create,  16* 

incidents  to  estate  in,  17. 

abeyance  of,  18. 

qualified  or  base,  23w 

conditional,  23. 

taU,23. 

when  it  vests  in  trustee,  166. 

words  in  devise  sufiicient  to  pass,  331^ 
Fee-simple,  meaning  of  term,  15. 

estates  in,  15. 

what  words  create  an  estate  in,  16,  3S1« 
Ferry,  franchise  of,  130. 

is  an  incorporeal  hereditament,  130l 

what  the  franchise  consists  in,  130, 

subject  to  legislative  control,  130. 

trill  be  protected  by  injunction,  ISO. 

public  ferry,  130. 

forfeiture  of,  130. 
Z^hery,  nature  of  franchise,  132. 

free  fishery,  132. 

several  fishery,  132. 

common  of,  132. 

right  of,  subject  to  dower,  132. 
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PixtnreSy  definition  and  nature  of, }  9. 
test  as  to  what  are,  9. 
machinery  in  buildings,  9. 

gas-fixtures,  9. 
op-poleS|  9. 

fencing  materials,  9. 

as  between  heir  and  execntor,  9,  263. 

as  between  landlord  and  tenant,  9. 

tenant  for  years  may  remove,  86. 

when  removal  of  is  waste,  115. 
Foxfeitore  of  estates  for  treason  or  felony,  17,  270. 

of  estate  for  life,  39. 

of  estate  for  years,  99, 

of  dower,  66. 

of  franchise,  IM. 

of  ferry  franchise,  190. 

of  jointure,  75. 
FranohiBe,  definition  and  nature  of,  128. 

by  whom  held,  128. 

ferries,  lao. 

bridges,  131. 

fishery,  132. 

subject  to  eminent  domain,  133. 

how  lost,  134. 

surrender  of,  134. 

abuse  of,  134. 

non-user  of,  134. 
Fraud  renders  deed  absolutely  void,  289. 

remedy  aeainst,  in  what  courts,  289. 

when  equity  alone  can  give  relief,  289. 

in  procuring  acknowledgment  of  deed,  319. 

invalidates  a  devise,  341. 

as  ground  of  estoppel,  253. 

effect  of,  on  contract  to  sell  land,  389. 

ground  for  rescission  of  contract,  389. 

constructive,  what  is,  390. 
Freehold,  definition,  14. 

•  division  of  estates  of,  14. 

who  may  hold  estate  of,  19. 

descends  to  heir,  263. 

may  be  in  abeyance  when,  18. 

cannot  be  created  to  commence  infuturOj  18. 

the  term  "seizin"  applies  to  estate  of,  20. 

ouster  of,  21. 

by  what  tenure  held,  22. 
Grant.    See  Deed,  Public  GsAinr. 

of  growing  trees,  what  interest  conyeyed,  5. 

of  ores  and  minerals,  6. 
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Qrant-^icontinued. ) 

of  land,  Teserving  mines,  §  6. 

of  land  carries  fixtares,  9. 

T^hat  words  in,  create  a  fee^  16. 

presumption  of,  as  foundation  of  title,  22. 

what  words  in,  create  an  estate  tail,  26. 

what  words  in,  create  estate  for  life,  3^ 

is  construed  favorably  to  grantee,  34,  301, 

presumption  of,  from  long  possession,  82, 249. 

creation  of  perpetual  leases  by,  97. 

of  fee,  what  easements  pass  by,  140, 141. 

right  of  way  by,  143, 146. 

public,  as  source  of  title,  257. 

private,  as  source  of  title,  276,  et  seq. 
Gro^pving  crops,  when  ap^rt  of  the  realty,  ff. 

when  tenant  entitled  to,  5, 36. 

lien  on,  for  rent,  111. 

may  be  mortgaged,  221. 
Growing  trees  are  real  property,  5. 

right  to  support  of,  5. 

rieht  to  fruit  of,  5. 

when  personal  property,  5,  note  5. 

contracts  for  sale  of,  379. 

tenant  for  life  may  cut,  36. 

cutting,  when  waste,  114. 

descend  to  heir,  263. 

timber  trees,  what  are,  114. 
Heir,  import  of  word,  16,  301,  331. 

construction  of  woid  in  deed,  304. 

who  may  be,  264,  269. 

what  descends  to,  9,  263. 

bound  to  pay  debts  of  ancestor,  276. 

will  take  oy  descent  in  preference  to  deViBe*  ^41* 

when  rents  descend  to,  263. 

as  x>arty  to  partition  suit,  368. 

completion  of  contract  by,  to  sell  land,  974. 
Heir-looms,  what  are,  3. 

descend  to  heir,  263. 
Hereditaments,  what  are,  2. 

use  of  flowing  water,  4. 

franchise,  128. 

how  conveyed,  276. 

incorporeal,  lie  in  grant,  2,  note  8. 
House,  prema  facio  part  of  realty,  7. 

when  deemed  personal  property,  7. 

waste  by  tenant  in  respect  to,  115. 

right  to  support  of,  144. 

what  passes  by  grant  of,  307. 
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Htuband  and  -wUe,  as  tenants  by  entirety,  §  366. 

seizin  of  wife  essential  to  courtesy,  46. 

seizin  of  husband  essential  to  dower,  66. 

conveyances  by  wife,  283. 

conveyance  from  husband  to  wife,  282. 

devises  by  wife,  328. 

wife  may  be  devisee  of  husband,  329. 

agreement  by  wife  to  sell  land  is  void,  374. 
Infant,  capacity  of,  to  make  or  take  a  mortgage,  219,  220. 

deeds  of,  284. 

may  be  grantee  in  deed,  282. 

in  ventre  sa  mere  may  inherit,  268. 
Inheritance,  estates  of,  14. 

words  of,  at  common  law,  16. 

estate  of,  how  acquired,  2tQ2. 

common-law  doctrine  of,  266. 

bastard  cannot  succeed  to,  at  <;ommon  law,  264, 267. 
Intoxication,  when  sufficient  ground  fot  avoiding  con« 
tract,  390. 

effect  of,  on  capacity  to  make  a  deed,  285. 
Islands,  when  title  to  is  in  the  State,  254. 

when  riparian  owners  entitled  to,  254. 
Jointure.    See  Doweb. 

definition  and  origin  of,  72. 

no  bar  to  dower  at  common  law,  72. 

requisites  of,  73. 

when  a  bar  to  dower,  74. 

how  lost,  75. 

equitable  jointures,  76. 

who  may  take,  77. 

waste,  etc.,  78, 

effect  of  eviction  from,  79. 

favored  in  equity,  80. 
Joint  tenancy.    See  Partition. 

nature  of,  349. 

bow  created  at  common  law,  349,  850. 

generally  abolished  in  United  States,  349. 

applies  to  estate  of  joint  trustees,  349,  352. 

not  favored  at  law  or  in  ec^uity,  350. ' 

may  be  created  by  disseisun,  350. 

properties  of,  351. 

survivorship,  S52. 

other  incidents  of,  353. 

rights  and  remedies  of  joint  tenants,  353. 

not  subject  to  courtesy  or  dower,  56,  353, 

trustees  as  joint  tenants,  354. 

dissolution  of,  355. 
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Joint  tenants,  who  are,  §  349. 

joint  trustees  usually  are,  349,  354. 

joint  disseizors  may  be,  350. 

nature  of  ownership  by,  351. 

survivor  entitled  to  whole  estate,  352. 

actions  by,  353. 

always  claim  by  purchase,  356. 
Ju8  accrescendi,  meaning  of,  352. 

how  dower  right  affected  by,  56. 

to  what  estates  applicable,  352. 

not  favored  in  equity,  352. 

abolished  in  many  of  the  States,  352. 
Land,  what  embraced  in  term,  1,  o07. 

cannot  be  appurtenant  to  land,  306. 

what  words  will  pass  in  devise,  344. 

charged  with  debt  of  ancestor,  275. 

contracts  for  purchase  and  sale  of,  372,  et  9eq. 

lien  on,  for  purchase-money,  393. 

in  the  Territories  belongs  in  the  first  instance  to 
the  United  States,  257. 
Landlord  and  tenant.    See  Lsasb,  Estatb  fos  Yeabs. 

nature  of  relation,  81,  90. 

relation,  how  created,  82,  90, 124, 125. 

contract  upon  shares,  96. 

tenant  at  will,  121. 

estoppel  of  tenant  to  deny  title,  104. 

notice  to  quit,  99, 125,  123. 

rule  between,  in  respect  to  fixtures,  9. 

tenant  entitled  to  estovers,  36, 122. 

rule  as  to  emblements,  5,  36, 122. 

repair  of  premises,  103. 

payment  of  taxes,  103. 

power  of  tenant  to  under-let  premises,  101.  "^ 

termination  of  relation  between,  99. 

obligation  of  tenant  to  pay  rent,  103, 106, 107* 

action  to  recover  rent,  110,  360. 

distress  for  recovery  of  rent,  109. 

rent  when  payable,  108. 

defenses  to  actions  for  rent,  110. 

lien  on  growing  crops  for  rent.  111. 
Land  "warrant,  how  far  deemed  real  estate,  259. 

descendible  to  heirs,  259. 

entry  upon  land  under,  259. 

right  of  government  to  question  validity  of,  259. 
Lease,  definition,  90. 

lessor  an|l  lessee,  90. 

usually  in  writing,  90. 

operative  words  in,  90. 
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Leafle— (con^tntied ) 

construction  of,  §  90. 

agreement  to  lease,  91. 

contract  to  lease  must  be  certain,  91; 

who  may  make,  92. 

1)7  married  woman,  92. 

by  tenant  for  life,  ^. 

by  estoppel,  92. 

who  may  be  lessees,  93. 

what  may  be  leased,  94. 

acceptance  of,  95. 

presumption  of  acceptance,  9S. 

contract  upon  shareS)  96. 

perpetual  leases,  97. 

beginning  of,  98. 

termination  of  tenancy,  99. 

notice  to  quit,  99. 

destruction  of  premises,  99. 

surrender  and  merger  of,  100. 

assignment  of,  101. 

under-letting  premises,  101. 

conditions  in,  102. 

covenants  in,  103. 

repair  of  premises,  103. 

covenant  to  renew  lease,  193. 

covenant  to  pay  rent,  103, 

covenant  to  pay  taxes,  etc.,  103. 

estoppel  of  lessee  to  deny  title,  101. 

how  long  lessee  bound  by  estoppel,  lOi. 

void  leases,  105. 

of  mortgaged  premises,  222. 

by  partner  of  tirm  estate,  364. 

by  one  tenant  in  common,  363. 
Uoenae,  defined,  126. 

may  be  created  by  parol,  126. 

is  not  assignable,  126. 

is  personal  to  the  grantor,  126. 

revocation  of,  127. 

if  executed  is  not  revocable,  127. 

revocation  of,  by  death  of  parties,  127. 
laieil  to  secure  payment  of  rent,  111. 

equitable,  of  estate  in  possession  of  heir,  275. 

of  vendor  of  land,  393. 

of  vendee  of  land,  396. 

vendor's  lien,  waiver  of,  394. 

vendor's  lien,  enforcement  of,  395. 

of  mortgage,  how  destroyed,  231. 
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Light  and  air,  easement  of,  English  doctrine,  §  142. 

ancient  lights,  142,  144. 

easement  of,  by  grant  or  covenant,  142. 
Limitations,  Statute  of,  does  not  apply  to  subsisting 
trust,  170. 

when  applicable  in  cases  of  trust,  170. 

as  a  bar  to  action  for  purchase-money,  398«  399. 

application  of,  in  cases  of  disseizin,  21. 
Manure,  when  part  of  realty,  12. 

when  deemed  personal  property,  12, 

when  removal  of  is  waste,  117. 

when  lessee  at  will  entitled  to,  122. 
Married  woman,  deed  of,  void  at  common  law,  283w 

may  convey  under  enabling  acts,  283. 

may  hold  under  a  lease,  93. 

as  party  to  mortgage,  219,  220. 

conveyance  to,  ^om  husband,  282. 

separate  acknowledgment  of  deed  by,  66,  d20L 

power  of  to  make  devises,  328. 

may  be  a  devisee,  329. 

may  take  by  devise  from  husband,  329. 

as  party  defendant  in  partition,  369. 

must  join  husband  in  deed  of  warranty,  383w 
Merger,  definition,  37,  87,  230. 

of  estate  for  life,  37. 

of  estate  pur  autre  t'fc,  37. 

of  estate  for  years,  87, 100. 

of  particular  estate  in  remainder,  178.' 

of  particular  estate  in  reversion,  186. 

of  mortgage,  235. 

of  contract  to  sell,  in  deed,  372. 
Messuage,  what  the  term  includes,  307. 

will  pass  by  the  conveyance  of  a  farm,  90fl,\ 
Mines,  incladed  in  term  "  land,*'  6. 

pass  by  descent  or  conveyance,  7. 

exception  or  reservation  of  in  grant,  7, 146. 

may  be  owned  as  separate  estate,  7. 

what  included  in  word  "  mineral,"  7. 

of  gold  and  silver,  6,  7. 

widow  entitled  to  dower  in,  61. 

opening  land  to  search  for,  when  waste,  116. 

separate  ownership  of,  146. 

owner  of,  mast  leave  support  for  surface,  146,  303. 

acquisition  of  right  of  way  for,  146. 

use  of  water  for,  146. 

pollution  of  water  by,  146. 
BAistake,  ground  for  reformation  of  deed,  323. 

of  fact,  relief  against  in  equity,  388. 
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of  law,  not  generally  ground  for  relief,  §  388. 

when  mutual,  may  be  relieved  against,  388. 

as  to  bounderies  of  land,  388. 

as  to  quantity  of  land,  388. 
Sdiflrepresentation,  sufficient  ground  for  avoiding  sale 
of  land,  389. 

when  insufficient  as  ground  for  rescission  of  contract, 
389. 

may  be  shown  by  parol  evidence,  389. 
Money,  when  treated  as  realty,  10. 

performance  of  condition  to  pay,  209. 

when  payment  of,  requisite  to  title,  257. 

purchase-money,  action  for,  397. 

Surchase-money,  recovery  back  of,  399. 
I,  month  to  month,  tenancy  from,  124. 
when  month's  notice  to  quit  sufficient,  12L 
lunar  or  calendar,  382. 
Monuments.    See  Deed. 

effect  of,  in  fixing  boundaries,  302. 
placing  of,  may  be  shown  by  parol,  302, 
natural  objects  preferred  as,  302. 
control  courses  and  distances,  302. 
what  may  be,  in  bounding  land,  302. 
Mortgage,  detinition  and  nature,  215. 
IS  a  security  for  a  debt,  215. 
derivation  of  the  term,  216. 
Welsh  mortgage,  216. 
who  entitled  to  possession,  217. 
equity  of  redemption,  218. 
how  regarded  in  equity,  218,  225«  232. 
who  may  make,  214. 
who  may  take,  219. 
what  may  be  mortgaged,  220. 
what  may  not  be  mortgaged,  220. 
form  and  requisites  of,  221. 
no  particular  form  required,  221. 
sealing  and  delivery,  221. 
acceptance  by  mortgagee,  221. 
date  of,  221. 

description  of  land,  221. 
indebtedness  secured  by,  222. 
to  secure  future  advances,  222* 
equitable  mortgages,  223. 
conditional  sale,  224. 
transactions  treated  as,  224. 
parol  evidence  to  explain,  226. 
mortgagor's  interest,  nature  of,  227, 231,  365. 
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Mortgage— (conttntiecZ. ) 

Is  an  estate  of  inheritance  in  mortgagor,  §  227« 

T^ho  entitled  to  redeem,  228. 

payment  of  mortgage  debt,  229. 

when  right  to  redeem  is  barred,  230. 

presumption  of  redemption,  230. 

mortgagee's  interest,  nature  of,  231. 

reconveyance  by  mortgagee,  231. 

lien  of,  how  destroyed,  231. 

assignment  of,  232. 

what  interest  passes  to  assignee,  232. 

in  equity,  mortgage  goes  with  the  debt,  232. 

equitable  assignment  of  debt,  232. 

tacking,  doctrme  of,  23i3. 

registration  of,  234. 

effect  of  registration,  234. 

merger  of,  235. 

when  merger  takes  place,  236. 

merger  in  equity,  236. 

subrogation,  236. 

insurance  of  mortgaged  premises,  237. 

mortgagee  may  insure  his  interest,  237. 

mortgagor  has  an  insurable  interest,  237. 

when  a  violation  of  condition  in  policy,  238. 

construction  and  validity  of,  239. 

what  law  governs  the  contract,  239. 

illegality  of  consideration,  etc.,  240. 

effect  of  fraud  or  duress,  240. 

foreclosure,  nature  of,  241. 

strict  foreclosure,  241. 

foreclosure  by  sale,  241. 

loss  of  right  to  foreclose,  241 

effect  of  foreclosure,  242. 

power  of  sale  in,  243. 

who  may  exercise  power  of  sale,  243. 

accounting  by  mortgagee,  244. 

joint  mortgages,  365. 

^oint  mortgagees,  when  joint  tenants,  366. . 

]oint  mortgagees,  when  tenants  in  common,  365. 
Mortgagee,  acceptance  of  mortgage  by,  221. 

possession  by,  217. 

nature  of  estate  of,  231. 

reconveyance  by,  231. 

may  insure  his  interest,  237. 

accounting  by,  244. 

who  may  be,  219. 

mortgagees,  when  joint  tenants,  365. 

mortgagees,  when  tenants  in  common,  366. 
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Mortgagor,  nature  of  interest  of,  §§  227, 231, 365. 

right  of  to  redeem,  218, 228. 

has  an  insurable  interest,  237. 

possession  by,  217. 

who  may  be,  214. 
Names  of  parties  to  deed,  290. 

mistakes  in,  when  immaterial,  290. 

of  partners  in  deed  to  firm,  290. 

when  deed  is  Toid  for  uncertainty  in,  290. 

of  devisee  in  will,  345. 

of  parties  to  contract  for  purchase  and  sale  of  land, 
374. 
ZTotioe  to  quit,  when  not  required  to  terminate  tenancy, 
99, 144.  '        . 

when  necessary,  124. 

by  parol,  when  sufficient,  124. 

on  whom  served,  124. 

waiver  of  effect  of,  124. 
Ouster  of  freehold,  what  is,  21. 

of  tenant,  a  defense  to  action  for  rent,  110. 

of  co-tenant,  359. 

what  amounts  to,  359. 
Parties  to  contract  of  lease,  92,  93. 

to  mortgage,  219,  220. 

to  deed  of  land,  281,  282. 

names  of,  in  deed,  290. 

in  partition  proceedings,  369. 

to  contract  for  sale  and  purchase  of  land,  374* 

incapacity  of,  when  constructive  fraud,  390 
Partition.    See  Tenancy  in  Common. 

defined,  367. 

object  of,  367. 

how  enforced,  367. 

jurisdiction  of,  in  equity,  367* 

who  entitled  to,  368. 

seizin  of  premises,  368. 

when  it  will  not  lie,  368. 

parties  defendant  in,  369. 

who  need  not  be  party  to,  369. 

judgment  in,  370. 

what  may  be  partitioned,  370. 

allowance  for  improvements,  370. 

conclusiveness  of  judgment  in,  370. 

partition  deed,  warranty,  371. 

tenants  in  common  of  reversion  or  remainder  can- 
not compel,  368. 
Partnership,  estates  in,  defined,  364. 

real  estate  of,  how  held,  364. 
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incidents  to  estates  held  in,  §  364 

conveyance  by  one  partner,  364. 

lease  b^  partner,  eifoct  of,  364. 

partner  may  liave  partition,  36& 
Party  vraUs,  what  fire,  145. 

easements  in,  how  acquired,  145, 

ownersliip  of  land  covered  by,  145. 

use  of,  how  restricted,  145. 

Sarol  agreements  for,  145. 
estraction  of  easement  in,  145. 

contribution  to  rebuild,  145. 
Patent  of  lamd,  as  evidence  of  public  grant,  257. 

recitals  in  as  evidence,  257. 

conclusive  as  to  legal  title,  257. 

reform  or  correction  of,  257. 
Penalty,  when  liquidated  damages  will  be  deemed  as, 

403. 
Pexf ormance  of  conditions,  mode  of,  209. 

of  conditions,  time  and  place  of,  209. 

of  conditions,  when  excused  or  waived,  211. 

of  contract  to  convey,  time  of,  382. 

part  performance,  380. 

specitic  performance,  392. 
Pews,  nature  of  property  in,  8. 

rights  of  owner  of,  8. 
Powers,  defined,  189. 

derive  their  effect  from  Statute  of  Uses,  189. 

illustration  of  operation  of,  189. 

donor,  donee,  and  appointee,  189. 

classitication  of,  190. 

appendant  or  appurtenant,  190. 

in  gross,  190. 

general  and  particular,  190. 

how  created,  191. 

under  statute  of  New  York,  192, 

who  may  execute,  193, 

how  executed,  194. 

delegation  of,  195. 

how  extinguished,  196. 
Praying  in  aid,  incident  to  estate  for  life,  40. 

custom  no  longer  exists,  40. 
Pre-emption,  right  of,  what  is,  258. 

right  of,  descends  to  heirs  of  intestate,  258.    ' 

no  dower  in  right  of,  258. 
Prescription,  founded  on  the  presumption  of  a  grant, 
137,  248. 

creation  of  easements  by,  136, 137. 
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Prescription— (confinue(2. ) 
period  of,  §§  137,  249. 
nature  of  possession  necessary  to  confer  title  by, 

137,  250. 
doctrine  of,  when  not  applicable}  141, 142. 
right  of  way  acquired  by,  143. 
uninterrupted  adverse  user,  143,  252. 
lateral  support  of  soil,  144. 
party  walls,  146. 
mines  and  mining  rights,  146. 
title  by,  in  general,  246. 

general  requisites  of,  250. 
ow  lost,  251. 

adverse  possession,  252. 
Presumption  that  owner  of  fee  owns  minerals,  etc.,  6. 

that  buildings  are  part  of  realty,  7. 

that  tenant  for  life  may  hold  title  deeds,  41. 

of  erant,  prescription  foundation,  137,  248. 

of  death  from  long  absence,  57. 

by  acceptance  of  lease,  95. 

by  acceptance  of  deed,  295. 

of  souna  understanding,  328. 
Profits  a  prendre,  what  are,  135. 

how  distinguished  from  easements,  135. 
Publication  of  devise,  meaning  of,  334. 

of  devise,  h^w  made,  334. 
Public  grant,  as  source  of  title  to  land,  257. 

evidenced  by  a  patent,  257. 

no  set  terms  necessary  to  constitute,  257. 

requisites  of  patent,  257. 

effect  of  patent,  257. 
•  pre-emption  rights,  258. 

land  warrant,  259. 

how  construed,  305. 
Quitclaim  deed,  what  is,  324. 

operative  words  in,  324. 

estoppel  does  not  arise  from,  324. 

grantee  in,  risks  the  title,  324. 

priority  of,  when  registered,  324. 

usually  given  by  piiblic  officers,  324. 

by  wife,  does  not  divest  dower,  66. 
Real  propertyi  what  included  in,  1-12. 

definition,  1. 

corporeal  or  incorporeal,  2. 

tiile  to,  246. 

contracts  for  sale  and  purchase  of,  372,  et  eeq. 
Recitals  in  deed,  what  are,  300. 

not  an  essential  part  of  deed,^00. 
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RedtalH  -jeonHnued), 

parties  and  privies  bound  by,  §  300. 

not  bindinff  on  strangers,  300. 

misrecital  does  not  invalidate  deed,  300. 

in  tax  deed,  bow  far  evidence,  261. 
Reformatioii  of  deeds,  in  equky,  323. 

when  equity  will  not  >etocm  deed,  323. 
Registratioii.  See  Deed,  Mobtgags. 

of  deeds  in  United  States.  321. 

how  far  requisite  to  validity  of  deed,  321. 

how  it  operates  as  notice,  321. 

of  mortfirages,  and  effect  of,  231. 
Remainder,  defined,  172. 

is  an  estate  in  expectancy,  172. 

created  by  acts  oi  parties,  172. 

Tested  or  contingent,  173. 

law  favors  Tested,  173. 

contingent  remainders  classified,  174. 

instances  of  contingent  remainders,  174. 

event  on  which  contingent  remainder  vests,  175. 

what  estate  will  sustain  contingent  remainder,  176L 

when  remainder  must  vest,  Vif. 

how  defeated,  178. 

merger  of  particular  estate,  178. 

when  cross-remainders  arise,  179. 

rule  in  Shelley's  Case,  180.  ^ 

exposition  of  rule  in  Shelley's  Case,  180. 

rule  in  Shelley's  Case  in  United  States,  180. 

nature  of  contingent  uses,  181. 

springing  uses,  182. 

use  limited  by  way  of,  182. 

shifting  or  secondary  uses,  183. 

may  be  mortgaged,  221. 

may  be  devised,  330. 

tenants  in  common  of,  cannot  compel  partition,  36& 
Rent.    See  Landlord  and  Tenant. 

definition,  106. 

incident  to  estate  for  years,  106. 

must  be  certain,  106. 

in  what  reserved,  106. 

different  kinds  of,  107. 

rent-service,  107. 

rent-charge,  107. 

rentseck,  107. 

fee  farm  rent,  107. 

when  payable,  108. 

distress  for  recovery  of,  109. 

requisites  of  valid  distress,  109. 


Rent— (eontint<ed . ) 

goods  exempt  from  distieas,  §  109. 

mode  of  distraining,  109. 

action  to  recover  rent,  110,  360. 

defenses  to  actions  for,  110. 

lien  to  secure  payment  for,  HI. 

apportionment  of,  112. 

When  descendible  to  heir,  263. 

liability  of  co-tenant  for,  360. 
Repairs,  tenant  for  life  may  take  estcnren  for,  86. 

covenants  in  lease  to  make,  103. 

by  tenant  in  common,  3^. 

contribution  to  co-tenant  for,  362. 

of  party  walls,  145. 
Reservatioii.   See  Deed. 

creation  of  easement  by,  136. 

defined,  303. 

cannot  be  made  by  parol,  308. 

to  a  stranger  is  void,  SOS.**  ** ' 

how  construed,  303. 

in  what  part  of  deed  made,  803. 
Reverftlon,  defined,  184. 

on  what  principle  founded,  ISi. 

nature  and  incidents  of,  185. 

is  a  present  vested  estate,  185. 

f  ealcy  and  rent  incident  to,  185. 

when  subject  to  courtesy  and  dower,  185. 

merger  of  particular  estate  in,  186. 

remedy  for  waste,  etc.,  187. 

in  case  of  lands  held  by  corporation^  188* 

may  be  mortgaged,  221. 

may  be  devised,  330. 

tenants  in  common  of,  cannot  compel  partition.  8681 
Rerocation  of  license,  127. 

of  devises,  335-338. 

of  devise  by  implication.  339. 

capacity  to  revoke  devise,  336. 

by  implication  of  law,  335. 

of  will  by  codicU,  336. 

of  will  by  express  writing,  337. 

of  will  by  cancellation,  etc.,  338. 
Seal,  what  is,  293. 

essential  to  validity  of  mortgage,  222. 

deed  not  valid  without,  293. 
Bea-weed,  when  owner  of  soil  is  entitled  toi»  12, 254, 
Beizin,  signification  of  term.  20. 

livery  of,  20. 

follows  the  title,  20. 
Booirs  Abal  Pbof.— 4S» 


Beiada— (continued.) 

in  fact  or  in  deed,  §$  20, 271« 

of  wife  necessary  to  courtesy,  46. 

of  husband  essential  to  dower  right,  56. 

of  ancestor  as  affecting  descent,  271. 

coTenant  of,  in  deed,  310. 

party  asking  partition  must  have,  d68. 

joint,  no  dower  attaches  on,  66. 
iBhares  in  stocks  are  deemed  personal  property,  11. 
.Shelley's  Case,  rule  in,  180. 

rule  in,  how  expounded,  180. 

in  what  cases  applied,  180. 

rule  in,  in  some  states  abolished.  180. 
.Specific  performance  of  agreement  to  give  lease,  374. 

nature  of  remedy,  892. 

a  matter  of  judicial  discretion,  392. 

what  contracts  enforced  by,  392. 

Jurisdiction  to  enforce,  392. 

costs  in  actions  for,  404. 
.  Statute  of  Frauds,  provisions  of,  require  oonveyanoe  of 
land  to  be  in  writing,  276. 

provisions  of,  as  to  purchase  and  sale  of  lands,  377. 

auction  sales  are  within,  376. 

sale  of  growing  trees  within,  379. 

governs  formalities  of  devise,  326. 

requires  surrender  of  lease  to  be  in  writing,  100. 

form  of  memorandum  of  sale  under,  378. 

what  lands  are  within  the  statute,  379. 

effect  of  part  performance  on  provisions  of,  380l 
Sufferance,  nature  of  tenancy  at,  126. 

who  is  tenant  at,  125. 

tenant  not  liable  for  rent,  125. 

tenant  not  entitled  to  emblements,  125. 

notice  to  quit,  not  required,  125. 

determination  of  tenancy  at,  125. 
Support.    See  Easement. 

right  of,  incident  to  land,  144. 

land  must  be  in  natural  condition,  144. 

right  to',  acquired  by  prescription,  144. 

right  to  mutual  support,  144. 

easement  for,  in  ^rty  wall,  145. 

of  surface  over  mines,  146. 

remedy  for  injury  to,  144. 
Surrender  of  an  estate,  what  is,  100. 

to  whom  made,  100. 

what  amounts  to,  100. 

extinguishes  rent  not  due,  100. 
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\,  duty  of  tenant  for  life  to  pay,  §  38. 
covenant  by  lessee  to  pay,  103. 

Sower  to  sell  land  for,  261. 
eed  under  sale  for,  261. 

tax  deed  as  evidence,  261. 

when  tax  deed  is  void,  261. 

judgment  for,  an  entcumbrance,  311. 

when  an  assessment  for,  deemed  an  encombrancer 
313. 

payment.of,  by  tenant  in  conmion,  362. 
Tenancy  in  common.   See  Pabtition. 

when  it  arises,  357. 

n&ture  and  incidents  of,  367. 

creation  of,  358. 

favored  in  United  States,  358. 

possession  of  one  co-tenant,  359. 

ouster  of  co-tenant,  359. 

what  amounts  to  an  ouster,  369. 

co-tenant  may  sue  his  fellow,  360. 

joinder  of  co-tenants  in  actions,  361. 

improvementa,  repairs,  taxes,  etc.,  362. 

conveyances  by  tenants  in  conmion,  363. 

partition,  367-371. 
Tenants  in  common,  nature  of  ownership  by,  367. 

possession  of  one  is  possession  of  all,  359. 

ouster  by  co-tenant,  359. 

suits  by,  360,  361. 

payment  of  taxes,  362. 

partition  among,  367. 
Tender  of  deed,  vendor  generally  required  to  make,  385. 

of  deed  in  some  States  must  be  made  by  vendee^  385« 

of  separate  deeds,  when  necessary,  385. 

may  06  waived  by  vendee,  385. 
Tennre,  defined,  22. 

allodial,  22. 

feudal,  22. 

American,  22. 

theory  of  a  grant  from  the  sovereign,  22. 

Indian  title,  22. 
Timber  trees,  what  are,  114. 

when  catting  of,  is  waste,  114. 

for  what  purposes  tenant  may  cut,  114. 

contracts  for  sale  of,  379. 
Time,  computation  of,  what  days  included,  98. 

for  payment  of  rent,  how  determined,  108. 

of  prescription,  136, 137, 249. 

effect  of  lapse  of,  on  trust,  170. 

advancement  not  affected  by  lapse  of,  274. 
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Time— (conttntted) 

rSf «  S!f  °i®  V^  oBsence  of  contract  to  seU  land,  §  382. 
when  title  to  land  passes.  886.  ««*«,»  «»«, 

Title  to  land,  origin  of.  ai 
allodial,  22. 
Indian,  22. 

to  real  property  defined,  218. 
stages  of,  24& 
when  complete,  246. 
acquired  by  descent  or  pnichase.  247. 
by  prescription,  248,  249; 
requisites  of  prescription,  250. 
by  prescription,  how  lost,  251.  ' 

by  adyerse  possession.  252. 
by  estoppel,  253. 
by  accretion,  254. 
by  escheat,  255. 
by  eminent  domain,  256. 
by  public  grant,  257. 

Ere-emption,  258. 
ind  warrant,  259. 

by  execution,  260. 

tax  deed,  261. 

transfer  of,  by  deed,  276. 

covenants  for,  309-317. 

conveyance  of,  by  devise,  325. 

demand  of,  by  vendee  of  land.  383. 

defect  in,  relief  in  case  of,  384. 

at  what  time  title  pfwses,  386. 

equitable  title  not  regarded  at  law,  372. 

unplied  warranty  of,  on  sale  of  land.  383. 
•m»   doubtful  title.  wW  is,  383.  *""»«»• 

Title  deeds,  right  to  custody  of,  41, 308. 

deposit  of,  as  security,  224. 

grant  of,  in  English  conveyances,  308. 

tender  of,  by  vendor  or  vendee.  385. 

whose  duty  to  prepare,  385. 
Trusts,  definition  and  origin  of,  159. 

are  uses  not  executed,  169. 

description  of  trust  estate,  159. 

trustee  and  cestui  que  trust,  who  are,  169. 

jurisdiction  of,  in  equity,  159. 

modes  of  creating,  160. 

limiting  a  use  upon  a  use,  160. 

created  by  deed  or  wiU,  are  express,  lOa 

how  declared,  161.  r    ««» *««. 

how  raised  in  will,  161. 

transfer  of,  evidenced  by  writing,  161, 169. 
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Trnstit— {continued. ) 

acceptance  of,  6 162. 

appointment  of  trustee  by  court,  162. 

implied  or  resulting  trusts,  163.. 

if  an  express  one,  none  implied,  163. 

if  implied,  may  be  proved  by  parol,  163. 

consideration  of  resultinj;^  trust,  163. 

when  purchaser  will  be  deemed  trustee,  163. 

purchase  by  parent  in  name  of  child,  163. 

who  may  be  trustees,  164. 

who  may  be  cestui  que  trusty  165. 

extent  of  trustee's  estate,  166. 

when  trustee  takes  the  fee,  166. 

incidents  to  estate  of  trustee,  167. 

conveyance  by  trustee,  167. 

union  of  legal  and  equitable  estates,  168. 

incidents  to,  169. 

in  equity,  cestui  gve  trust  is  real  owner,  169. 

trust  estate  is  alienable  and  devisable,  1^. 

trust  estate  is  subject  to  courtesy,  169. 

not  liable  to  execution  against  trustee,  169* 

trustee  cannot  encumber  land,  169. 

liable  for  debts  of  cestui  que  trusty  169. 

lapse  of  time,  effect  on,  170. 

when  statute  begins  to  run,  170. 

compensation  to  trustees,  171. 

co-trustees  as  joint  tenants,  364. 
Trustee,  who  may  be,  164. 

appointment  of,  162. 

extent  of  estate  of,  166. 

incidents  to  estate  of,  167. 

conveyance  by,  167. 

acceptance  of  trust  by,  162. 

when  vendor  is,  for  vendee,  372. 

compensation  of,  171. 

trust  shall  not  fail  for  want  of,  162. 
Undue  influence,  deed  procured  by,  when  voidable,  289. 

what  does  not  amount  to,  289. 

as  ground  for  rescinding  contract,  391. 
Uses,  defined,  149. 

origin  of,  149. 

prior  to  Statute  of  Uses,  160. 

What  necessary  to  creation  of,.  160« 

cestui  ^ue  use^  who  is,  160. 

iurisdiction  in  chancery,  160. 

ucidents  of,  J60, 165. 

under  Statute  of  Uses,  161. 

provisions  of  Statute  of  Uses,  161  > 
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XJseB'-Ccontintied. ) 

conversion  of  equitable  into  legal  estates,  §  151. 

what  necessary  to  a  use  under  the  statute,  15L 

who  may  be  seized  to,  152. 

what  property  within  the  statute,  153. 

must  be  a  cestui  que  use,  in  esse,  154. 

must  be  a  use  in  esse,  155. 

use,  how  executed,  155, 157. 

construction  of  Statute  of,  156. 

Statute  of,  in  United  States,  157. 

doctrine  of,  modified  by  statute.  157. 

extinguishment  or  suspension  of  use,  158. 

when  use  results  back  to  grantor,  158. 

contingent,  nature  of,  181. 

springing  uses,  182. 

limited  by  way  of  remainders,  182. 

shifting  or  secondary,  what  are,  183. 

devises  to  charitable  uses,  346. 
Vendor's  lien,  for  unpaid  purchase-moneyi  nattire  of, 
393. 

when  it  attaches,  393.  . 

against  whom  it  attaches,  393. 

bona  fide  purchaser  protected  against,  393. 

how  waived,  394. 

enforcement  of,  395. 

against  whom  enforced,  395. 
Vendor  and  vendee,  of  land,  nature  of  contract  be* 
tween,  372. 

in  equity,  vendee  re^j^rded  as  owner,  372. 

in  equity,  vendor  seized  in  trust  for  vendee,  372. 

what  constitutes  contract  between,  373. 

who  may  be  vendor  or  vendee,  374. 

consideration  of  contract  between,  375. 

sales  of  lands  at  auction,  376. 

contract  is  within  Statute  of  Frauds,  377,  379. 

signing  of  contract  between,  377. 

form  of  note  or  memorandum  required,  378. 

part  performance  of  contract,  effect  of,  380. 

what  amounts  to  part  performance,  38<). 

contracts  between,  how  construed.  381. 

time  of  performance  of  contract,  382. 

vendor  bound  to  convev  good  title,  383. 

vendee  not  bound  to  take  doubtful  title,  383. 

defect  in  title,  relief  to  vendee,  384. 

duty  of  vendor  to  prepare  and  tender  deed,  885. 

at  common  law,  vendee  pays  costs  of  conveyance^ 
385. 

when  title  to  land  passes,  386. 
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Vendor  and  Vendee— (continued.') 

recission  of  contract  between,  §  387. 

mistake,  effect  of,  on  contract,  388. 

fraud,  rescission  of  contract  on  ground  of »  389. 

incapacity  of,  as  ground  for  avoiding  contract,  390. 

inadequacy  of  consideration,  effect  of,  391. 

specific  performance  of  contract,  392. 

vendor's  lien,  nature  of,  393. 

vendor's  lien,  how  waived,  394. 

vendor's  lien  how  enforced,  395. 

lien  of  vendee,  396. 

action  by  vendor  for  purchase-money,  397. 

defenses  to  action  for  purchase-money,  398.  * 

vendee's  action  to  recover  back  purchase-money, 
399. 

vendor's  action  for  use  and  occupation,  400. 

measure  of  damages  for  failure  to  convey,  401. 

measure  of  damages  for  failure  to  accept  deed,  402. 

liquidated  damages  or  penalty  for  breach  of  con- 
tract, 403. 

costs  in  suits  and  proceedings  between,  404. 
"Waiver  of  right  to  distrain  for  rent,  109. 

of  performance  of  condition,  211. 

of  effect  of  notice  to  quit,  124. 

evidence  of,  what  is,  211. 

of  vendor's  lien,  what  amounts  to,  394. 

of  right  to  rescind  contract  for  failure  of  title,  387. 
Warranty,  covenant  of,  in  deed,  316. 

of  title,  implied  on  sale  of  land,  383,  385. 

wife  must  join  husband  in  deed  of,  883.. 

in  partition  deeds,  371. 

covenant  of,  goes  to  the  title,  316* 

action  on  covenant  of,  316. 

what  amounts  to  breach  of,  316* 

damages  for  breach  of,  318* 
Waste,  definition,  113. 

what  constitutes,  113. 

voluntary  or  permissive,  113« 

cutting  trees,  etc.,  114. 

in  buildings,  115. 

in  respect  to  mines,  etc.,  116.. 

improper  cultivation  of  land,  117. 

from  act  of  God,  118. 

action  of,  119,  360. 

action  on  case  in  nature  of,  119. 

remedy  in  equity  in  cases  of,  120. 

when  an  injunction  will  lie,  120,  360. 

what  is  equitable  waste,  120. 

when  equity  will  not  interfere,  120. 


wmmum 


~* —  — .- 


58B  imoiBX. 

Waste— (eontinved. ) 

reversioner  entitled  to  remedy  for,  §  187. 

mortgagor  may  be  restrained  from  committing,  227. 

.  action  of,  by  tenant  in  common,  against-QOrtenant,. 
360. 
Water,  definition,  i. 

nature  of  proj^rty  in,  4, 141. 

prior  appropriation  of,  4, 146. 

easements  m,  141. 

right  to  foul  or  corrupt,  141. 

right  to  dam,  141. 

right  to  divert,  141. 

underground  currents,  141. 

title  to  land  formed  by  action  of.  2Qi» 

right  of  fishery  in,  132. 
Way.    See  Easement. 

right  of,  how  created,  143. 

right  of,  by  necessity,  143. 

as  appurtenant  to  the  land,  143. 

location  of  way  of  necessity,  143> 

right  of,  by  grant,  143. 

right  of,  by  prescription,  143. 

nature  of  user  of,  143. 

grant  of,  in  gross,  143. 

as  boundary  of  land,  302, 
WilL    See  Devisb. 

signing  of,  332. 

attestation,  333. 

publication,  334, 

revocation,  335-339. 

republication  of,  340. 

implied  revocation  of,  33d. 

when  void,  341. 

construction  of,  342. 

descriptions  in,  344,  345. 
Words,  what  necessary  to  create  a  fee,  16: 

import  of  the  word  "  heirs,"  16. 

"estate"  in  devise  carries  the  fee,  16. 

necessary  to  create  a  fee-tail,  26. 

do  not  forfeit  estate  for  years,  89. 

in  lease,  90. 

implying  condition  in  grant,  207. 

in  deed,  control  figures,  301. 

in  deed,  construction  of,  304. 

«*  land,"  what  included  in,  307. 

implying  covenants,  309. 

in  deed  of  quitclaim,  324. 

in  devise,  which  pass  a  fee,  331. 

construction  of,  in  devise,  342. 
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